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Causes  Argued  and  Determined  in  the  Superior,  Common  Pleas, 

Probate  and  Insolvency  Courts  of  Ohio. 


JURISDICTION  OF  AN  OHIO  MUNICIPAUTY  BELOW  LOW 
WATER  MARK  OF  THE  OHIO  RIVER. 

Court  of  Common  Pleas  of  Hamilton  County. 

Frederick  Dickow  v.  City  op  Cincinnati.   (No.  171903. 

C.   G.  Brooks  v.  City  op   Cincinnati.    No.   171904. 

Charles  G.  Brooks,  President  Coney  Island  Company  v. 

City  op  Cincinnati.     No.  172794. 

Decided,  June,  1920. 

Steamhoat  Lying  at  Municipal  Wharf  Below  Low  Water  Mark  in  the 
Ohio  River — Subject  to  Municipal  Smoke  Abatement  Ordinance — 
Constitutionality  of  the  Cincinnati  Ordinance — Police  Power  and 
Interstate  Commerce— When  Officers  and  Employees  of  a  Corpora- 
tion May  be  Held  Criminally  Liable  for  Creation  of  a  Nuisance, 

1.  A  municipal   ordinance  prescribing   a   test   for   determining   dense 

smoke,  declaring  that  the  emission  or  escape  of  smoke  within  the 
ci'ty  of  Cincinnati  of  a  greater  degree  of  darkness  from  any  smoke 
stack  of  any  boat,  etc.,  to  be  a  nuisance  punishable  by  fine  and 
imprisonment,  is  constitutional  and  valid. 

2.  A  boat  anchored  in  the  Ohio  river,  opposite  the  Cincinnati  shore, 

is  within  the  municipal  boundaries  without  regard  to  whether  It 
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is  above  or  below  low  water  mark;  and  such  a  boat  is  therefore 
within  the  legislative,  executive  and  Judicial  jurisdiction  of  the 
city  of  Cincinnati  subject  to  the  paramount  jurisdiction  of  the 
federal  government  over  admirality  and  interstate  commerce  sub- 
jects and  the  concurrent  jurisdiction  of  Kentucky. 

3.  The  ordinance  in  question  comes  within  the  police  power  of  the  state, 

does  not  regulate  interstate  commerce  and  only  affects  it  inciden- 
tally, does  not  conflict  with  the  act  of  Congress  regulating  steam 
vessels,  and  is  therefore  operative  over  the  waters  of  the  Ohio  river 
opposite  the  Cincinnati  shore. 

4.  To  hold  the  officers  or  employees  of  a  corporation  criminally  liable 

for  a  nuisance  created  in  the  conduct  of  the  corporate  business,  it 
must  appear  that  the  nuisance  was  created  in  the  careful  conduct 
of  the  business  in  the  usual  and  customary  way,  or  that  the  officer 
or  agent  knowing  of  the  existence  of  the  nuisance  and  halving 
power  to  abate  it,  allowed  it  to  continue. 

Shaffer  &  Williams,  for  plaintiffs  in  error. 

Chauncey  D.  Picket,  Asst.  City  Solicitor,  for  the  city. 
Robert  S,  Marx,  orallv  on  behalf  of  Smoke  Abatement  lieague 

and  as  amicus  curiae. 

Murray  Seasongood  ajid  Robert  P.  Goldman,  on  brief  for  the 

Smoke  Abatement  League  and  amici  curiae. 

^Iattheiws,  J. 

The  plaintiff  in  errpr,  Frederick  Diekow,  was  engineer  on  the 
steamer  Island  Queen,  and  the  plaintiff  in  error,  C.  G.  Brooks, 
was  president  of  the  Coney  Island  Company,  a  corporation  that 
owned  the  Island  Queen,  a  pleasure  'boat  that  was  chiefly  used 
in  transporting  passengers  from  the  wharf-boat  in  the  Ohio 
river  at  the  foot  of  Broadway,  Cincinnati,  Ohio,  to  the  landing 
owned  by  the  Coney  Island  Company  at  its  pleasure  resort 
known  as  Coney  Island,  also  in  the  city  of  Cincinnati,  Ohio. 

The  plaintiff  in  error,  Frederick  Dickow,  and  C.  0.  Brooks, 
were  charged  by  separate  affidavit  with  having  violated  on  June 
26,  1919,  an  ordinance  of  the  city  of  Cincinnati,  prohibiting  the 
creation  of  a  nuisance  by  causing,  or  permitting,  or  suffering 
the  emission  or  escape  from  the  smoke  stack  of  any  boat,  of 
smoke  of  a  greater  degree  of  darkness  than  No.  1  scale,  as  that 
term  was  defined  to  mean  in  the  ordinance,  for  a  period  in  excess 
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of  the  time  permitted  by  the  ordinance.  See  Sections  309,  310, 
311  of  the  code  of  ordinances  of  the  city  of  Cincinnati.  In  the 
afiSdavits  the  specific  charge  was  that  they  caused,  permitted, 
or  suffered  the  emission  or  escape  of  said  smoke  from  a  certain 
steel  stack  of  the  steamer,  Island  Queen,  located  at  the  foot  of 
Broadway  street,  tied  to  a  wharf -boat.  The  charges  against  the 
two  defendaiUts  were  consolidated  and  tried  together  in  the 
municipal  court,  and  both  defendants  were  found  guilty. 
Charles  S.  Brooks  was  later  charged  by  affidavit  with  having 
violated  said  ordinance  on  August  7,  1919,  by  causing,  pt;r 
mitting,  or  suffering  the  emission  or  escape  of  smoke  of  a  grfsater 
degree  of  darkness  and  for  a  longer  period  than  was  permitted 
by  the  ordinance,  from  the  steel  stack  of  the  Island  Queen,  lo- 
cated in  the  same  place  as  that  charged  in  the  prior  affidavit. 
A  trial  was  had  in  the  municipal  court  and  he  was  found  guilty 
as  charged.  Error  was  prosecuted  to  this  court  by  the  defend- 
ants below,  and  because  of  the  similarity  of  the  charges  and  the 
general  identity  of  facts  disclosed  by  the  record  making  most  of 
the  questions  raised  common  to  all  the  cases,  they  were  presented 
together  to  this  court  and  will  be  disposed  of  together. 

In  the  first  place  the  cases  raise  the  question  of  the  jurisdic- 
tion of  the  state  of  Ohio  over  the  water  of  the  Ohio  river.  This 
question  has  received  the  attention  of  the  courts  of  the  states 
along  the  Ohio  river,  and  of  the  Supreme  Court  of  the  United 
States  almost  from  the  creation  of  the  Federal  union.  After 
the  Revolutionary  war  and  when  the  Federal  government  was 
in  proce.<w  of  formation,  the  question  arose  as  to  the  ownership 
of  the  vast  tracts  of  land  to  the  northwest  of  the  Ohio  river. 
The  Royal  Charter  held  by  Virginia  included  these  lands,  but 
yielding  to  the  recommendation  of  Congress,  Virginia  in  1781, 
conveyed  to  the  United  States  all  the  territory  northwest  of  the 
Ohio  river,  subject  to  certain  conditions,  one  of  which  was  that 
the  ceded  territory  should  be  laid  out  and  formed  into  states 
and,  construing  this  Virginia  grant,  the  Supreme  Court  of  the 
United  States  in  Eandly's  Lessee  v.  Anthony  et  al,  5  Wheat., 
374.  held  that  the  'boundary  of  the  state  of  Kentucky  extended 
to  low  water  mark  on  the  western,  or  northwestern  side  of  the 
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Ohio  river.  Subsequent  to  the  cession  the  Legislature  of  Vir- 
ginia in  1789,  by  an  act  known  as  the  Virginia  Compact,  which 
proposed  the  creation  of  the  state  of  Kentucky  out  of  what  was 
then  a  part  of  Virginia,  stipulated  that  the  use  and  navigation 
of  the  Ohio  river  so  far  as  the  territory  of  the  proposed  state, 
or  the  territory  shall  remain  within  the  limits  of  Virginia, 
lies  thereon,  shall  be  free  and  common  to  the  citizens  of  the 
United  States,  and  the  respective  jurisdictions  of  Virginia  and 
of  the  proposed  states  on  the  Ohio  river  shall  be  concurrent  only 
with  the  states  which  may  possess  the  opposite  shores  of  the 
Ohio  river.  See  13  Ilening,  St.  L.,  17.  Congress  accepted  this 
legislation  by  Virginia,  and  the  state  of  Kentucky  was  created. 
This  grant  by  Virginia  and  the  Virginia  Compact  have  been 
construed  by  various  courts.  In  the  case  of  Staie  v.  Hoppess, 
1  Ohio  Dec.  Reprint,  105,  it  was  held  that  a  slave  escaping 
from  a  boat  on  the  Ohio  river,  lying  above  low  water  mark  on 
the  Ohio  side,  was  nevertheless  a  fugitive  slave  within  the  mean- 
ing of  the  Federal  Constitution  under  the  act  of  Congress,  and 
could  be  reclaimed  by  the  owner ;  and  upon  the  subject  of  juris- 
diction on  the  w^aters  of  the  Ohio  the  court  at  page  116  says: 

**Thus,  for  the  service  of  civil  and  criminal  process,  it  has 
been  repeatedly  decided  in  our  courts  that  the  jurisdiction  of 
Ohio  and  Kentuckv  was  concurrent  over  the  water  within  the 
banks  of  the  river,  without  reference  to  high  or  low  water  mark. 
True,  it  has  been  decided  if  a  boat  was  attached  to  either  shore, 
for  the  purpose  of  civil  or  criminal  process,  the  jurisdiction  was 
exclusive  in  the  state  to  which  it  was  attached." 

The  court  held  in  the  particular  case  that  inasmuch  as  the 
slave  had  escaped  from  the  boat  while  navigating  the  Ohio  river, 
the  master  could  not  be  said  to  have  brought  the  slave  within  the 
state  of  Ohio,  and  that  to  so  hold  would  be  contrary  to  the  spirit 
of  the  Virginia  Compact,  which  contemplated  the  river  as  a 
public  highway,  for  the  purpose  of  which  it  was  necessary  to 
use  the  shore  as  an  incident  to  navigation. 

In  the  case  of  Wedding  v.  Meyler,  192  U.  S.,  573,  it  was  held 
that  the  state  of  Indiana  has  concurrent  jurisdiction  with  Ken- 
tucky on  the  Ohio  river  opposite  its  shore  below  low  water 
mark. 
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From  these  decisions  and  many  others  that  could  be  cited  it 
is  clear  that  while  the  state  of  Kentucky  owns  the  bed  of  the 
Ohio  river  to  low  water  mark  on  the  northwestern  shore,  its 
jurisdiction  on  the  waters  of  the  Ohio  river  is  concurrent  only 
with  that  of  the  states  on  the  northwestern  shore  of  the  river. 
Ohio  has  the  same  authority  and  control  on  the  waters  of  the 
Ohio  opposite  its  shore  as  Kentucky  has,  and  can  legislate  on 
the  su'bject  of  civil  and  criminal  rights  and  duties  on  its  waters, 
and  execute  such  laws  thereon  to  the  same  extent  as  Kentucky 
can.  This  power  or  jurisdiction  in  the  state  of  Ohio  is  con- 
ceded by  the  plaintiffs  in  error.  They  deny,  however,  that  a 
municipal  corporation  in  the  state  of  Ohio,  having  as  one  of 
its  boundaries  the  Ohio  river,  can  legislate  by  municipal  ordi- 
nance effective  upon  the  waters  of  the  Ohio  river,  and  that  inas- 
much as  the  defendants  are  charged  only  with  the  violation  of 
a  municipal  ordinance  of  the  city  of  Cincinnati,  to  hold  that 
such  ordinance  was  operative  on  the  waters  of  the  Ohio  river 
would  be  giving  to  a  municipal  ordinance  extra-territorial  oper- 
ation without  any  express  sanction  therefor  by  the  Legislature 
of  the  state  of  Ohio. 

It  is  undoubtedly  the  law  that  a  municipal  corporation  can 
not  exercise  any  extra-territorial  authority  or  jurisdiction  with- 
out the  express  authorization  of  the  Legislature  of  the  state 
from  which  it  derives  its  being,  and  if  to  give  this  ordinance 
operation  over  the  waters  of  the  Ohio  river  opposite  Cincinnati 
is  giving  the  ordinances  of  the  city  of  Cincinnati  operation  out- 
side of  the  corporate  limits,  the  court  could  not  so  hold  without 
deciding  contrary  to  the  uniform  tenor  of  the  decisions. 

This  situation  raises  the  question  of  what  is  included  within 
the  territorial  confines  of  the  city  of  Cincinnati.  The  bound- 
aries of  that  city  as  defined  by  municipal  ordinance,  as  well  as 
by  the  plats  and  descriptions,  forming  the  basis  of  its  creation 
and  of  which  the  court  takes  judicial  notice,  describes  its  ter- 
ritorial limits  as  **  Beginning  at  the  junction  of  the  Ohio  River, '* 
etc.,  and  ends  with,  *' thence  southwestwardly  along  the  north- 
erly line  of  Three  Mile  road  to  the  Ohio  river;  thence  south- 
westwardly following  the  meanderings  of  the  Ohio  river  to  the 
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western  boundary  line  of  the  former  village  of  Delhi,  the  place 
of  beginning.''  In  other  words,  the  Ohio  river  is  made  by  law 
the  southerly  boundary  of  the  municipal  corporation  of  Cincin- 
nati. 

It  is  a  general  rule  of  conveyancing  that  where  property  is 
described  by  reference  to  monuments  the  grantee  takes  all  the 
interest  or  title  of  the  grantor  in  the  monument.  Where  a  way 
or  stream  is  referred  to  as  constituting  one  of  the  boundary  lines 
the  grantee  takes  all  the  interest  of  the  grantor  in  that  way  or 
stream.  If  the  grantor  owns  to  the  middle  of  the  stream  or 
way  the  conveyance  carries  the  title  of  the  grantee  to  the  middle, 
unless  by  express  words  the  grantor  shows  an  intent  to.  limit  the 
grant  to  the  margin  of  the  way  or  stream.  As  was  said  'by  the 
court  in  Luce  v.  Carley,  24  Wend.,  451 : 

**  Where  the  grant  is  so  framed  as  to  touch  the  water  of  the 
river,  and  the  parties  do  not  expressly  except  the  river,  if  it  be 
above  tide,  one  half  the  bed  of  the  stream  is  included  'by  con- 
struction of  law.  If.  the  parties  mean  to  exclude  it,  they  should 
do  so  by  express  exception.  Without  adhering  rigidly  to  such 
construction,  water  gores  would  be  multiplied  by  thousands 
along  our  inland  streams  small  and  great,  the  intention  of  par- 
ties would  be  continually  violated,  and  litigation  become  inter- 
minable.'* 

The  Ohio  cases  are  uniform  to  the  same  effect.  Day  v.  RaU- 
way,  44  Ohio  St.,  406 ;  Railway  v.  Piatt,  53  Ohio  St.,  254 ;  Ches- 
brough  v.  Head,  3  C.  C.  (N.  S.),  516;  affirmed  without  opinion 
in  69  Ohio  St.,  542. 

While  ordinarily  the  grant  only  carries  to  the  middle  of  the 
stream,  that  is  because  the  presumption  is  that  the  parties  on 
opposite  sides  of  a  stream  or  way  own  to  the  middle.  But  where 
it  appears  that  the  grantor  owned  the  entire  way  or  stream,  then 
the  grant  by  implication  of  law  carries  title  to  the  entire  way 
or  stream  to  the  grantee.  In  re  Robhins,  34  ^linn.,  99;  Watrous 
V.  Southworth,  5  Conn.,  305;  Seery  v.  Waterbury,  82  Conn.,  567. 

It  is  clear,  therefore,  that  had  the  state  of  Ohio  owned  the 
fee  simple  title  to  the  bed  of  the  Ohio  river,  subject  to  naviga- 
tion at  the  time  the  municipal  corporation  of  the  city  of  Cincin- 
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nati  was  created,  the  application  of  the  rules  of  construction  of 
private  conveyance  would  carry  the  grant  to  the  bed  of  the 
stream.     Do  such  rules  of  construction  apply? 

In  the  case  of  Joties  v.  Soulard,  24  How.,  41,  the  Supreme 
Court  of  the  United  States  had  before  it  the  construction  of  the 
language  used  in  describing  the  boundaries  of  the  city  of  St. 
Louis  to  determine  whether  that  city  was  entitled  to  accretions 
to  the  shore  of  the  IMississippi  river,  on  the  bank  of  which  said 
city  was  and  is  located.  The  court  held  as  stated  in  the  sylla- 
bus: 


*'The  eastern  line  of  the  city  of  St.  Louis,  as  it  was  incor- 
porated in  1809,  is  as  follows :  from  the  Sugar  loaf  due  east  to 
the  Mississippi;  *from  thence,  by  the  Mississippi,  to  the  place 
first  mentioned.' 

**This  last  clause  made  the  city  a  riparian  proprietor  upon 
the  Mississippi,  and,  as  such,  it  was  entitled  to  all  accretions 
as  far  out  as  the  middle  thread  of  the  stream.'' 

The  same  rule  was  applied  in  the  case  of  Cotdspring  Iron 
Works  v.  Inhabitants  of  Tolland,  63  Mass.,  492,  where  it  was 
held  that : 

"Under  a  statute  by  which  a  stream  not  navigable  is  made  the 
boundary  of  an  incorporated  territory,  the  center  of  the  stream, 
and  not  the  edge  or  margin,  is  the  true  boundary  line;  and  this 
is  so  although  the  monuments  are  described  as  standing  on  the 
margin  or  bank  of  the  stream." 

At  page  496,  the  court  says: 

*'The  same  construction  that  is  given  to  grants  is  given  to 
statutes  which  prescribe  the  boundaries  of  incorporated  terri- 
tories.   Inhabitants  of  Ipswich,  13  Pick.,  431." 

To  the  same  effect  is  Flynn  v.  City  of  Boston,  153  Mass.,  372. 

It  can  be  safely  said,  therefore,  that  in  determining  the 
boundaries  of  municipal  corporations,  at  least  so  far  as  owner- 
ship in  corporeal  property  is  concerned,  the  same  construction 
is  to  be  given  to  language  that  would  be  given  were  that 
language  used  in  a  deed  between  private  individuals,  and  that 
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where  one  of  the  boundaries  is  a  river,  the  proprietary  interest 
of  the  state  in  the  bed  of  that  river  will,  by  implication  of  law, 
be  included  in  the  territory  erected  into  a  municipality,  unless 
there  is  express  language  of  exclusion.  Does  that  same  rule 
referable  to  the  physical  bed  of  the  river  apply  to  the  intangible 
right  or  jurisdiction  on  the  water  of  the  river?  The  Virginia 
Compact  granted  to  the  states  *' which  may  possess  the  opposite 
shores  of  the  said  river''  concurrent  jurisdiction  with  Virginia 
and  Kentucky.  In  other  words,  so  far  as  jurisdiction  on  the 
w^aters  of  the  river  is  concerned  the  state  of  Ohio,  because  of  its 
possession  of  the  shore,  exercises  it  not  to  the  exclusion  of  all 
others,  but  in  common  with  the  states  opposite,  and  of  course, 
subject  to  delegated  jurisdiction  of  the  United  States.  If  the 
state  of  Ohio  and  the  states  opposite  were  co-tenants  of  the  phys- 
ical bed  of  the  Ohio  river,  it  is  clear  from  the  authorities  that 
a  grant  by  the  state  of  Ohio  of  land  bounded  by  the  Ohio  river 
would,  by  implication  of  law,  carry  with  it  the  right  of  Ohio 
in  the  bed  of  the  river,  which  it  owned  in  common  with  the 
states  opposite. 

Now,  does  the  fact  that  the  right  of  the  state  of  Ohio  in  the 
Ohio  river  is  not  in  the  ownership  of  the  bed  of  the  river,  but  in 
its  control  or  jurisdiction  on  the  surface  of  the  water  of  the  river, 
prevent  the  application  of  these  rules  of  construq|Lion  ?  In 
other  words,  is  there  such  a  variance  in  substance  or  legal  effect 
between  ownership  of  tangible  property,  and  jurisdiction  over 
that  property  without  ownership  in  the  common  acceptation  of 
that  term,  as  to  call  for  the  application  of  some  other  rule  of 
construction?  In  the  legal  sense,  property  does  not  necessarily 
mean  the  tangible  thing.  All  property  in  one  aspect  is  in- 
tangible, although  it  may  be  referable  to  land  or  tangible  chat- 
tels. Property  is  the  right  and  interest  which  a  man  has  in 
lands  and  chattels  to  the  exclusion  of  others.  As  is  stated  in 
Low  v.  Bees  Printing  Co,,  24  L.  R.  A.  (Neb.),  702,  at  709: 

**  Property  in  its  broader  sense,  is  not  the  physical  thing 
which  may  be  the  subject  of  ownership,  but  is  the  right  of 
dominion,  possession  and  power  of  disposition  which  may  be 
acquired  over  it.'* 
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The  same  definition  is  stated  in  many  cases,  among  which  is 
Bigney  v.  Chicago,  102  111.,  64.  And  nowhere  more  than  in 
Ohio  have  the  courts  developed  and  emphasized  the  incorporeal 
character  of  rights,  in  and  to  corporeal  property,  and  accorded 
protection  to  such  incorporeal  rights  when  the  general  owner- 
ship or  title  was  in  the  sovereign  state.  Crawford  v.  Delaware, 
7  Ohio  St.,  460  at  470;  Kinnear  Mfg.  Co,  v.  Beatty,  65  Ohio 
St.,  264,  at  282 ;  Traction  Co.  v.  Parish,  67  Ohio  St.,  181,  at 
190. 

When  property  rights  are  viewed  in  this  sense  the  distinction 
between  them  and  jurisdiction  over  a  given  locality  exercised  by 
a  sovereign  becomes  vague.  ** Jurisdiction"  which  was  given 
the  states  possessing  the  *' shore"  of  the  Ohio  river,  is  nothing 
more  than  the  right  to  prescribe  and  enforce  the  rules  of  con- 
duct to  be  observed  on  the  waters  of  that  river.  It  is  the  right 
of  dominion  over  them,  and  is  of  the  same  incorporeal  character 
as  are  the  rights  of  property.  While  the  Virginia  grant  of 
cession  limited  the  title  of  the  states  created  out  of  the  north- 
west territory  to  the  bank  of  the  river  above  low  water  mark, 
the  Virginia  Compact  did  give  to  these  states  possessed  of  the 
** shore"  of  the  Ohio  river  certain  rights  on  and  over  the  waters 
of  the  river  which,  whether  denominated  as  jurisdiction,  domin- 
ion or  property,  did  attach  to  the  northwest  ** shore"  of  the 
river;  and  when  such  a  state  created  a  political  subdivision  or 
municipal  corporation,  bounding  it  by  the  river,  it  is  the  opin- 
ion of  the  court  that  that  grant  carried  with  it  to  the  political 
subdivision  or  municipal  corporation  the  jurisdiction  over  the 
water  of  the  Ohio  river  to  the  extent  that  the  political  subdivi- 
sion or  municipal  corporation  was  given  the  right  to  exercise 
jurisdiction  as  an  agency  of  the  state  within  its  boundaries. 

In  creating,  or  permitting  to  be  created  a  municipality  bounded 
by  the  Ohio  river,  the  state  was  conveying  or  bestowing  upon 
that  municipality  governmental  powers  principally,  and  any 
transfer  of  rights  in  property  was  merely  incidental  and  all 
were  given  to  be  held  in  trust  for  the  state  to  which  they  all 
— ^governmental  and  proprietary — revert  when  the  municipal- 
ity ceases  to  exist.     The  principal  subject  of  conveyance  in  the 
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creation  of  a  mimicipality  being  governmental  powers,  it  is 
of  the  same  character  of  right  that  the  state  has  over  the  waters 
of  the  Ohio  river,  and  the  state  having  the  power  to  confer 
such  authority  upon  municipal  corporations  within  prescribed 
boundaries  there  seems  no  reason  to  hold  otherwise  than  that 
such  a  grant  includes  the  power  or  jurisdiction  to  the  full  limit 
of  the  boundaries  in  so  far  as  the  state  has  such  jurisdiction  to 
bestow. 

In  State  v.  Faudre,  63  L.  R.  A.  (W.  Va.),  877,  at  879,  the 
court  approved  this  statement  of  the  power  given  by  the  Vir- 
ginia Compact  to  the  states  possessing  the  ** shore*'  of  the  Ohio 
river : 

**  Jurisdiction  unqualified  being,  as  it  is,  the  sovereign  author- 
ity to  make,  decide  on,  and  execute  laws,  a  concurrence  of  jur- 
isdiction must  entitle  Indiana  to  as  much  power — ^legislative, 
judicial  and  executive — as  that  possessed  by  Kentucky  over  so 
much  of  the  Ohio  river  as  flows  between  them." 

And  in  State  v.  FaudXe^  supra,  the  Supreme  Court  of  West 
Virginia  gave  full  effect  to  an  ordinance  of  the  city  of  Gallipolis, 
granting  a  ferry  license  to  Faudre,  to  the  same  extent  as  though 
it  had  been  granted  directly  by  the  state  of  Ohio. 

The  conclusion  to  which  the  court  has  come  on  this  subject 
makes  it  unnecessary  to  consider  the  question  of  whether  the 
Island  Queen  was  at  the  times  in  question  north  or  south  of  low 
water  mark.  The  trial  court  in  cases  No.  171903,  and  No. 
171904,  found  as  a  matter  of  fact  that  the  Island  Queen  was 
north  on  the  Ohio  side  of  low  water  mark  at  the  time,  and  in 
case  No.  172794,  the  court  made  no  finding  upon  that  subject 
at  all,  but  found  generally  that  the  defendant  was  guilty.  This 
court  reviewing  the  judgments  of  the  municipal  court  would 
not  be  disposed  to  disturb  the  findings  of  that  court  upon  the 
question  of  fact,  where  the  evidence  was  as  it  is  in  these  cases, 
conflicting,  but  being  of  the  opinion  that  it  is  immaterial  whether 
the  Island  Queen  was  north  or  south  of  low  water  mark,  the 
court  has  not  examined  the  record  in  either  of  these  cases  for 
the  purpose  of  determining  whether  the  finding  of  the  munic- 
ipal court  upon  that  subject  is  so  manifestly  against  the  evidence 
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as  to  have  required  a  reversal  in  the  event  the  correctness  of  the 
judgments  below  depended  thereon. 

The  plaintiff  in  error  offered  to  prove  in  the  trial  court  that 
the  Island  Queen,  at  the  time  in  question,  was  being  operated 
under  a  license  issued  to  it  by  the  United  States  Government 
under  Sections  8151  to  8254  of  the  United  States  Compiled  Stat- 
utes of  1918.  The  law  provides  for  the  inspection  and  licensing 
of  steam  vessels  engaged  in  navigation  on  the  navigable  rivers. 
It  is  urged  that  even  assuming  that  the  city  of  Cincinnati  has 
jurisdiction  over  the  waters  of  the  Ohio  river  touching  the  Cin- 
cinnati shore,  that  jurisdiction  is  subordinate  to  the  maritime 
and  interstate  commerce  jurisdiction  of  the  United  States  Gov- 
ernment, and  that  the  Federal  Government  by  the  aforesaid 
laws  has  assumed  to  legislate  on  the  subject  of  steam  vessels  on 
the  waters  of  the  Ohio  river,  and  that  to  construe  this  ordinance 
as  applicable  to  steam  vessels  on  the  waters  of  the  Ohio  river, 
would  cause  it  to  conflict  with  the  Federal  law  and  thereby  ren- 
der it  unconstitutional,  which  is  not  permissible  under  estab- 
lished rules  of  construction,  and  if  permissible  the  ordinance 
would  be  thereby  invalidated  and  the  convictions  erroneous. 
If  the  premise  is  correct  the  conclusion  is  unavoida'jle. 

In  the  case  of  Burrows  v.  Delta  Transportation  Co.,  29  L. 
B.  A.  (Mich.),  468,  the  Supreme  Court  of  Michigan  had  before 
it  a  case  involving  the  validity  of  a  state  statute  requiring 
all  vessels  using  wood  for  fuel  while  navigating  the  waters  of 
the  state  to  be  provided  with  suitable  fire  screens  to  prevent  the 
escape  of  sparks.  At  that  time  there  was  an  act  of  Congress 
\        *  creating  a  board  of  inspectors  of  vessels,  with  certain  authority 

to  require  conformity  with  its  decisions.  The  Supreme  Court  of 
Michigan  held  in  that  case  that, 

**A  state  statute  requiring  all  vessels  using  wood  or  fuel  while 
navigating  waters  of  the  state,  to  be  provided  with  suitable  fire 
screens,  does  not  conflict  with  acts  of  Congress,  or  regulations 
of  supervising  inspectors,  and  is  not  an  interference  with  in- 
terstate commeree." 

In  the  case  of  Harmon  v.  City  of  Chicago,  110  III.,  400,  the 
court  had  before  it  the  question  of  the  validity  of  a  city  ordi- 
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nance  declaring  dense  smoke  to  be  a  public  nuisance,  and  also 
the  question  of  the  applicability  of  that  ordinance  to  the  owner 
of  a  boat  engaged  in  interstate  commerce,  and  the  court  held : 

••"Where  a  conflict  may  arise  between  a  state  and  the  general 
government  as  to  legislation  committed  to  Congress,  Federal 
authority  must  always  prevail,  for  the  reason  that  legislation 
in  pursuance  of  the  Constitution  of  the  United  States  is  the 
supreme  law  of  the  land.  In  some  instances  the  state  and  gen- 
eral government  may  exercise  concurrent  jurisdiction  in  certain 
matters,  and  until  the  general  government  sees  proper  to  act, 
state  legislation  is  warranted,  and  the  power  of  the  state  over 
such  subjects  is  plenary. 

**The  existence  of  a  power  in  Congress  to  control  harbors, 
and  the  towing  in  and  out  merchant  vessels  engaged  in  com- 
merce with  foreign  nations  and  with  the  several  states,  does  not 
of  itself  prevent  local  legislation  for  the  security  of  property, 
and  the  health,  comfort  and  convenience  of  the  people  in  a 
municipality.  It  is  only  repugnant  and  interfering  slat?  legis- 
lation that  must  give  way  to  the  paramount  laws  of  Congress 
constitutionally  enacted. 

**A  state  has  all  p'ower  necessary  for  the  protection  of  the 
property,  health  and  comfort  of  the  public,  and  it  may  delegate 
this  power  to  local  municipalities  in  such  measure  as  may  be 
deemed  desirable  for  the  best  interests  of  the  public;  and  the 
state  may  resume  it  again  when  deemed  expedient." 

And  at  page  407,  the  court  says : 

**But  does  this  ordinance  impose  any  restraint  on  the  use 
of  such  vessels,  although  engaged  in  general  commerce,  other 
than  is  consistent  with  law!  It  is  thought  it  does  not.  At 
most  it  purports  only  to  regulate  their  use  in  such  manner  as 
may  not  produce  effects  detrimental  to  property  and  business, 
and  become  a  personal  annoyance  to  the  public  at  large  within 
the  city,  and  that  is  allowable  to  be  done.  '' 

And  at  page  408: 

**  Regulating  the  use  of  fuel,  or,  what  is  the  same  thing,  re- 
quiring owners  or  managers  of  tug-boats  to  so  use  their  ves- 
sels so  as  not  to  create  a  dense  smoke,  which  it  is  conceded  would 
be  an  annoyance  to  the  public  at  large,  is  in  no  sense  imposing 
any  restraint  upon  commerce,  nor  does  it  in  any  manner  conflict 
with  the  powers  of  Congress  under  what  is  called  the  *  commerce 
clause'  under  the  Constitution  of  the  United  States." 
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"Whenever  the  state  of  Ohio  exercises  any  jurisdiction  over 
the  waters  of  the  Ohio  river,  it  touches  and  affects  the  agencies 
of  interstate  commerce.  To  hold  that  the  mere  fact  that  a 
state  law  operates  upon  the  instrumentalities  of  interstate  com- 
merce, and  incidentally  affects  interstate  commerce  renders  the 
law  unconstitutional,  would  deprive  the  state  of  all  jui'isdiction 
over  the  waters  of  the  Ohio  river  and  render  the  grant  made  by 
Virginia,  by  and  with  the  consent  of  the  Federal  Government, 
of  concurrent  jurisdiction  with  the  state  of  Ohio,  meaningless. 
It  is  only  where  the  state  law  in  effect  regulates  interstate  com- 
merce that  it  is  in  violation  of  the  Federal  Constitution.  The 
existence  of  the  power  in  the  Federal  Government  to  regulate 
interstate  commerce  does  not  in  any  sense  deprive  the  state  of 
its  police  power  to  make  and  enforce  laws  to  protect  the  public 
health,  public  safety  and  the  public  morals.  5  Rulings  Case 
Law,  702  and  703.  Crimes,  as  defined  by  Ohio  statutes,  com- 
mitted by  those  engaged  in  interstate  commerce  on  the  Ohio 
river  are  punishable  by  the  state  of  Ohio  when  those  acts  violate 
the  criminal  law  of  this  state,  and  the  court  can  see  no  distinc- 
tion between  the  commission  of  the  crime  of  creating  a  nuis- 
ance by  the  escape  of  smoke  upon  the  Ohio  river  and  any  other 
class  of  crimes. 

It  does  not  appear  from  this  record  that  there  was  anything 
that  would  prevent  the  Coney  Island  Company  from  refraining 
from  creating,  or  having  created,  or  from  abating  this  nuisance. 
That  the  state  criminal  laws  are  binding  upon  those  engaged  in 
interstate  commerce,  has  been  uniformly  held.  Wiggins  Ferry 
Co.  V.  Reading,  24  111.  App.,  260;  State  v.  Cameron,  2  Chand. 
(Wis.),  172;  Carlisle  v.  State,  32  Ind.,  55;  Welsch  v.  State,  126 
Ind.,  71 ;  State  v.  Mullen,  35  Iowa,  199. 

The  constitutionality  of  municipal  ordinances  declaring 
dense  smoke  to  be  a  nuisance,  and  prescribing  tests  for  determin- 
ing the  density  of  smoke,  has  been  upheld  by  the  courts  against 
the  charge  that  they  violated  the  due  process,  equal  protection, 
and  private  property  inviolability,  clauses  of  federal  and  state 
constitutions.  Northwestern  Laundry  Co.  v,  Des  Moines,  239 
U.  S.,  486;  Hannon  v.  Chicago,  supra,  and  Ciyicinnati  v.  BurJc- 


14  HAMILTON  COUNTY  COMMON  PI/BAS. 

Olckow  V.  Cincinnati.  [Vol.  23  (N.S.) 

hardt,  10  C.  C.  (N.S.)  495.  In  the  latter  case  the  ordinance 
prescribed  a  scale  for  measuring  the  density  of  smoke  similar 
to  that  prescribed  in  the  ordinance  now  under  consideration. 
The  fact  that  a  law  prescribes  such  a  standard  of  conduct  that 
the  determination  of  whether  or  not  any  specified  conduct  con- 
forms to  the  standard,  depends  upon  the  opinion  of  the  triers 
of  the  facts,  and  therefore  as  variable  as  the  types  of  mind, 
does  not  render  the  law  unconstitutional,  was  held  in  the  case 
of  State  V.  Schaeffer,  96  Ohio  St.,  217. 

The  ordinance  upon  which  this  prosecution  is  based  declares 
that  smoke  of  a  certain  de^ee  of  darkness  shall  be  held  to  be 
dense  smoke,  and  the  emission  or  escape  thereof  within  the  city 
of  Cincinnati  from  any  smoke  stack  is  declared  a  nuisance,  and 
that  any  person,  firm  or  corporation,  or  any  employee  thereof, 
who  shall  create  or  cause  the  nuisance,  or  who  shall  permit  or 
suffer  the  same  to  exist,  shall  be  deemed  guilty  of  a  misdemeanor. 

What  is  meant  by  the  words,  ''within  the  city  of  Cincinnati?" 
If  the  court  is  correct  in  the  -conclusion  that  the  state  of  Ohio 
bad  power  to  and  did  clothe  the  city  of  Cincinnati  with  certain 
jurisdiction  over  the  Ohio  river,  and  that  by  a  proper  con- 
struction of  the  description  of  the  territory,  the  municipality 
extends  over  the  waters  of  the  river  for  certain  purposes,  then 
an  act  committed  on  the  waters  of  the  river  would  be  committed 
legally  ** within"  the  city  of  Cincinnati.  It  has  been  uniformly 
held  that  where  a  crime  was  committed  on  the  Ohio  river,  venue 
was  properly  laid  in  the  county  povssessing  the  opposite  shore. 
State  V.  Savars,  15  C.  C.  (N.  S.),  65;  State  v.  Kendle,  8  N.  P. 
(X.S.),  109,  and  many  cases  in  other  jurisdictions.  If  it  were 
not  true  that  Cincinnati  had  jurisdiction  over  the  place  where 
the  nuisance  originated,  the  court  would  be  inclined  to  hold 
that  a  proper  construction  of  the  ordinance  makes  it  inhibit 
the  smoke  nuisance  within  the  city,  and  that  the  reference  to 
the  smoke  stack  or  chimney  was  simply  for  the  purpose  of  desig- 
nating the  source  or  instrumentality  by  means  of  which  the  nui- 
sance was  created.  The  smoke  in  the  air  coming  in  contact  with 
the  property  in  Cincinnati,  and  being  in  the  air  breathed  by  per- 
sons in  Cincinnati,  thereby  affecting  the  public  health,  comfort 
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and  property,  was  the  nuisance  legislated  against  and  not  the 
mere  emission  or  escape  of  the  smoke  regardless  of  whether  it 
was  immediately  reconfined  or  allowed  to  pollute  the  air.  Unless 
smoke  was  in  fact  a  nuisance,  it  could  not  toe  made  so  by  an  ar- 
bitrary legislative  mandate.  Harmon  v.  Chicago,  supra;  Cin- 
cinnati V.  Burkhardt,  mpra.  If  this  construction  is  correct,  then 
the  offense  was  committed  where  the  smoke  nuisance  took  effect, 
and  that  was  within  Cincinnati,  exclusive  of  waters  of  the  Ohio 
river.    Strawboard  Co,  v.  State,  70  Ohio  St.,  140. 

A  decision  of  the  case  also  requires  a  construction  of  the 
words  ''permit  or  suffer,*'  as  used  in  this  ordinance.  The  de- 
fendants did  not  individually  own  the  Island  Queen.  It  is 
owned  by  a  corporation,  of  which  the  defendant  Brooks  was 
president,  and  the  defendant  Dickow  an  employee.  What  rela- 
tion to  the  nuisance  must  be  shown  in  order  to  hold  officers  and 
employees  of  the  corporation  under  this  ordinance  for  creating 
or  causing  or  permitting  or  suffering  the  nuisance? 

In  the  case  of  Cincinnati  v.  Burkhardt,  supra,  it  was  held : 

'*The  defendant  Burkhardt  is  charged,  as  president  and  gen- 
eral manager  of  the  Gibson  House  hotel,  with  unlawfully  per- 
mitting the  emission  and  escape  of  smoke.  It  is  admitted  in  the 
record  that  he  is  president  and  general  manager  of  the  A.  G. 
Corre  Hotel  Company^  which  runs  the  Gibson  House,  and  was 
at  the  time  complained  of.  But  it  does  not  appear  that  he  per- 
sonally permitted,  or  had  anything  to  do  with  the  nuisance  of 
the  smoke.  Under  the  ordinance  the  corporation  permitting  the 
emission  of  smoke,  or  the  employee  causing  it,  should  have  been 
prosecuted." 

This  question  has  frequently  arisen  when  it  was  sought  to 
hold  the  landlord  on  account  of  gambling  conducted  on  his 
premises,  and  a  case  of  this  character  is  Thompson  v.  Ackermmi, 
21  C.  C,  740,  the  syllabus  of  which  is  as  follows : 

**An  owner  of  leased  premises  who  has  knowledge  that  the 
lessee  is  using  the  same  for  gambling  purposes  and  who  does 
nothing  whatever  to  hinder  or  prevent  the  lessee  in  such  iise, 
mu.st  be  held  to  'knowingly  permit'  such  use  within  the  mean- 
ing of  Section  4275  of  the  Revised  Statutes." 
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And  at  page  746  the  court  say : 

**  *To  permit'  means  either,  first,  *to  snflfer  or  allow  to  he,' 
come  to  pass  or  take  place,  *  by  tacit  consent  or  by  not  prohibit- 
ing or  hindering,*  or  second,  *to  grant  leave  or  liberty  to,  by  ex- 
press consent;  to  allow  expressly.'  If  being  in  actual  posses- 
sion he  permitted  within  the  one  meaning  or  the  other,  he  would 
be  liable  criminally  under  the  gambling  statute,  Section  3682 
of  the  Revised  Statutes." 

In  the  case  of  Lars(yn  v.  Christianson,  14  N.  Dak.,  476,  481, 
the  court  says: 

'*The  word  *  permit'  as  here  used,  means  that  the  unlawful 
use  is  allowed  to  continue  after  knowledge  or  notice  thereof. 
It  does  not  mean  that  the  nuisance  exists,  but  that  it  exists  with 
the  consent  or  acquiescence  of  the  owner." 

In  People  v.  Conness,  150  Cal.,  114,  at  121,  the  court  says : 

**The  word  'allow'  here  means  more  than  mere  'abstinence 
from  prevention,'  as  the  court  below  defined  it  in  an  instruction 
given  to  the  jury.  It  lias  almost  the  identical  meaning  of  the 
word  'permit,'  also  used  in  the  statute.  It  implies  some  sort  of 
assent  on  the  part  of  the  husband.  There  must  be  some  active 
wish,  or  at  least  willingness,  in  his  mind,  after  he  had  knowledge 
of  her  presence  in  the  house,  that  she  should  continue  there; 
something  more  than  mere  indifference  to  her  whereabouts  or 
passing  sufferance  in  a  case  where  the  circumstances  do  not  call 
upon  him  to  interfere  with  her  conduct." 

The  rule  as  to  the  criminal  liability  of  an  officer  of  a  corpora- 
tion for  acts  done  in  relation  to  the  corporate  business,  is  stated 
in  Vol.  4,  of  Fletcher's  Cyclopedia  Corporations,  Section  2725, 
in  this  language: 

*  *  A  corporate  officer  is  criminally  liable  where  he  is  the  actual 
present  and  efficient  action  behind  the  corporation.  On  the 
other  hand,  the  officer  is  generally  held  not  liable  unless  he  par- 
ticipates in  the  unlawful  act,  either  diriectly  or  as  an  aider, 
abettor  or  accessory,  and  this  is  so  even  though  the  offense  is 
the  violation  of  a  .statute  which  imposes  imprisonment  as  a  pen- 
alty. A  corporate  officer  without  regard  to  his  position,  is  or- 
dinarily not  criminally  liable  for  corporate  acts  performed  by 
other  officers  or  agents  of  the  corporation.  But  it  has  been  held 
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that  it  is  not  necessary  to  the  conviction  of  an  officer  for  nui- 
sance that  he  should  have  been  actually  engaged  in  work  upon 
the  premises." 

Manv  cases  are  cited  bv  the  author  to  sustain  the  various 
propositions  stated  in  the  text.  The  author  cites  People  v.  Be- 
troit  White  Lead  Works,  82  Mich.,  471;  9  L.  R.  A.,  722,  as  sus- 
taining the  proposition  stated  in  the  last  sentence  quoted.  In 
that  case  it  was  found  as  a  fact  however,  that  the  nuisance  was 
caused  by  a  business  while  being  conducted  in  a  careful  manner 
without  anything  being  done  that  was  not  a  necessary  and  rea- 
sonable incident  to  its  proper  conduct.  The  case  of  Overland 
Cotton  MUl  Co.  V.  People,  32  Colo.,  263,  is  also  referred  to  by 
the  same  author  as  going  to  the  extreme  limit  in  holding  corpo- 
rate officers  criminally.  It  was  a  case  in  which  a  corporate  offi- 
cer was  held  liable  for  violating  a  statute  that  prohibited  any 
person  from  employing  a  child  under  fourteen  years  of  age  in 
a  factory,  and  the  court  held  that  inasmuch  as  the  defendant 
had  authority  to  hire  employees,  and  because  of  his  relation  to 
the  corporation  he  either  knew  or  by  the  exercise  of  reasonable 
care  should  have  known,  that  the  minor  under  the  prohibited 
age  was  in  the  employ  of  the  corporation,  he  had  been  properly 
convicted. 

The  rule  deducible  from  the  authorities  seems  to  be  that 
where  a  nuisance  is  created  upon  premises  in  the  possession  of 
a  corporation,  those  actively  engaged  in  the  creation  of  the 
nuisance  are  liable  criminally;  and  that  where  the  nuisance  is 
caused  by  the  conduct  of  the  business  in  the  usual  and  customary 
way,  those  officers  in  control  of  the  corporation  must  be  deemed 
to  have  created  or  caused  the  nuisance,  but,  that  an  officer  or 
employee  of  the  corporation  not  participating  in  fact  or  by  im- 
plication of  law  in  the  creation  of  the  nuisance  is  not  liable  un- 
less knowing  of  the  existence  of  the  nuisance  and  having  power 
to  abate  it,  he  allows  it  to  continue. 

The  court  having  already  concluded  that  the  record  discloses 
proof  of  the  corpus  delicti  and  that  the  venue  had  been  prop- 
laid,  it  remains  to  apply  the  law  to  the  facts  disclosed  by  the 
records  to  determine  whether  the  defendants  have  been  prop- 
er! v  convicted  of  the  commission  of  the  offenses. 
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In  case  Xo.  171904,  the  onlv  connection  of  C.  S.  Brooks  with 
the  offense  is  the  admission  that  at  the  time  the  offense  was 
committed  he  was  president  of  the  corporation  owning  the 
fs^and  Queen,  and  was  actually  engaged  in  the  operation  of  the 
boat.  This  admission  goes  no  further  than  the  admission  c.m- 
tained  in  the  record  of  the  case  oF  Cwcinnati  v.  Burkhirdt,  10 
C.  C.  (N.S.),  495,  the  pertinent  part  of  which  has  already  been 
quoted,  and  the  court  concluded  that  the  president  of  the  corpo- 
ration was  not  liable. 

The  authority  of  that  case  is  binding  upon  this  court,  and  in 
accordance  therewith,  the  court  holds  that  the  defendant 
Brooks  in  case  No.  171904,  was  improperly  convicted  and  said 
conviction  is  therefore  reversed. 

In  case  Xo.  171908,  it  was  admitted  that  the  defendant  Dickow 
was  the  chief  engineer  and  actually  engaged  in  the  operation  of 
the  Island  Queen,  and  in  addition  thereto,  that  he  was  working 
as  chief  engineer  on  the  Island  Queen  at  the  time  the  offense 
was  committed  and  while  it  was  moored  at  the  foot  of  Broad- 
way. The  defendant  Dickow  being  chief  engineer  and  hoing 
personally  present  at  the  time  and  place  the  offense  was  com- 
mitted, is  evidence  that  he  participated  in  the  creation  of  the 
nuisance,  and  kno\^Hng  of  its  existence  and  having  power  to 
abate  it,  allowed  it  to  continue. 

The  judgment  of  the  municipal  court  is  affirmed  in  this  case, 
Xo.  171903.  * 

In  case  Xo,  172794.  the  defendant  Brooks  was  shown  to  have 
been  the  president  of  the  corporation  owing  the  Island  Queen, 
actively  participating  in  the  management  of  its  business,  and 
in  addition  thereto,  had  several  times  prior  to  the  date  laid  in  the 
affidavit,  been  notified  on  various  occasions  that  the  Island 
Queen  was  being  so  operated  as  to  cause  a  smoke  nuisance,  in 
violation  of  the  municipal  ordinance,  and  warned  to  take  the 
proper  precautions  to  prevent  or  abate  the  nuisance.  The  rec- 
ord also  shows  that  the  nuisance  was  continued  intermittentlv 
for  some  months  and  that  the  defendant  took  no  effective  means 
either  ty  installation  of  new  appliances  or  by  prohibitory  com- 
mands to  the  employees  so  as  to  prevent  a  recurrence  of  the 
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auisancp,  and  the  court  therefore  holds  that  under  the  law,  the 
record  discloses  evidence  aj^ainst  the  defendant  Brooks  in  that 
case,  that  knowing  of  the  existence  of  the  nuisance  and  havinsr 
power  to  prevent  its  recurrence  he  refrained  from  doing  so,  and 
therefore,  the  judipnent  of  the  municipal  court  in  case  No. 
173794,  finding  him  guilty  of  a  violation  of  this  ordinance 
should  he  aflRrmed. 


ILLEGAL  COMMITMENT  BY  A  NOTARY  FOR  CONTEMPT. 

Probate  Court  of  Montgomery  County. 

State,  ex  rel  Carl  Fowler,  v.  Wiiaiam  C.  Oldt. 

Decided,  April  5,  1920. 

Depositions — Refusal  of  Witness  to  Answer  Questions  Propounded  hy 
a  Notary  Not  Necessarily  Contempt — Power  of  Notary  to  Commit 
for  Refusal  Limited  to  Refusal  to  Answer  Proper  Questions  or  Pro- 
duce Papers  Competent  as  Evidence — Examinations  under  Section 
11497. 

A  plaintiff,  summoned  to  give  his  deposition  in  an  action  for  damages 
for  alienation  of  affections,  is  unlawfully  committed  for  contempt  in 
refusing  to  answer  as  to  the  source  of  information  upon  which 
he  has  based  his  suit 

BOUTZOHN,  J. 

This  is  an  action  in  habeas  corpus  brought  on  relation  of 
Carl  Fowler  against  William  C.  Oldt,  as  Sheriff  of  ]\Iontgom. 
ery  county,  Ohio,  seeking  the  release  of  said  Fowler  from  the 
^fontgomery  county  jail,  to  which  place  he  was  committed  by 
S.  X.  Froehle,  a  notary  public  in  and  for  said  county,  for  con- 
tempt in  refusing  to  answer  a  certain  question  propounded  to 
him  and  for  refusing:  to  re-appear  before  said  notary,  when 
commanded  so  to  do  as  alleged  and  more  specifically  set  forth 
in  the  commitment. 
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A  brief  statement  of  the  facts,  sufficient  for  the  present  con- 
sideration of  the  cause,  is  as  follows: 

On  the  25th  day  of  ^larch,  A.  D.  1920,  relator  by  subpoena 
was  caused  to  appear  in  the  office  of  Egan  &  Delscamp,  803-4-5-6 
Sehwind  Building,  Dayton,  Ohio,  to  testify,  in  a  deposition 
sought  to  be  obtained  for  use,  as  alleged,  in  a  cause  pending 
in  the  common  pleas  court  of  Montgomery  county,  wherein 
Carl  Fowler  is  plaintiff  and  J.  A.  Guncheon  is  defendant  and 
in  which  cause  Fowler  is  asking  for  an  award  of  damages 
against  Guncheon  because  of  the  alleged  alienation  of  the  affec- 
tions bv  Guncheon  of  Fowler's  \iife. 

The  notary-  before  whom  Fowler  was  subpoened  to  appear 
being  absent  at  the  time  said  deposition  was  to  be  taken,  by 
agreement  of  counsel  the  notary,  S.  N.  Froehle,  was  substituted, 
relator  was  sworn   and  the  proceeding  commenced. 

The  record  of  the  proceeding,  as  set  forth  in  the  commit- 
ment, is  as  follows: 

Examination  by  ^Ir.  Delscamp : 

Q.  You  filed  the  petition  against  James  A.  Guncheon  for 
alienation  of  affections  in  the  court  of  common  pleas,  of  Mont- 
gomery county,  Ohio,  on  the  20th  day  of  March,  1920,  didn't 
you? 

A.    Yes,  sir. 

Q.  In  that  petition  you  alleged  that  James  A.  Guncheon 
had  induced  your  wife,  Beatrice  Fowler,  to  accompany  or  to 
meet  him  in  Cincinnati,  Ohio;  is  that  right? 

A.    Yes,  sip. 

Q.    Where  did  you  get  the  information  from?  (Objected  to.) 

Mr.  Delscamp :     All  right  I  ask  that  he  be  committed  to  jail. 

The  question  to  which  objection  was  made  was  then  read  to 
the  witness. 

The  Notary:  You  heard  the  question  read  there,  do  you 
refuse  to  answer? 

^fr.  Holland:  Yes,  we  refuse  an  answer  that  question  If 
you  want  Mr.  Fowler — If  you  want  to  send  the  sheriff  over 
there  you  will  find  him  in  my  office. 

Mr.  Delscamp:  We  are  not  through  with  the  deposition 
yet,  we  are  not  through  with  the  testimony  of  Mr.  Fowler  yet 
on  cross-examination. 

Mr.  Holland:    Well,  go  ahead  with  your  deposition. 

Thereupon  the  witness  and  his  counsel  left  the  office. 
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The  testimony  reveals  that  after  the  objection  was  made,  a 
heated  argument  ensued  between  George  F.  Holland,  attorney 
for  Fowler  and  Irvin  C.  Delseamp,  attorney  fo^  Queheon, 
anent  the  competency  of  the  question ;  that  Mr.  Delseamp  asked 
no  further  questions,  although  requested  by  Mr.  Holland  to 
proceed,  but  insisted  upon  an  answer  to  the  question  pro- 
pounded; that  instead  of  proceeding  to  question  the  witness 
further,  Mr.  Delseamp  began  to  examine  law  books,  presumably 
for  the  purpose  of  finding  some  law  bearing  upon  the  compe- 
tency of  the  question,  or  of  determining  what  method  should 
be  pursrued  in  committing  Fowler  to  jail. 

After  tlius  waiting  about  five  minutes,  according  to  the  tes- 
timony of  the  notary,  Mr.  Holland  and  relator  left,  as  above 
noted.  The  notary  made  no  attempt  to  stop  them  from  leav- 
ing, nor  did  he  caution  them  not  to  do  so. 

This  was  about  2.30  p.  m.  About  one  hour  thereafter  the 
notary  phoned  Mr.  Holland,  who,  with  relator,  was  at  his  office, 
and  asked  if  relator  would  return  to  answer  the  question,  but 
met  with  a  refusal. 

Between  five  and  five-thirty  p.  m.,  the  notary  again  phoned 
Mr.  Holland  and  demanded  Fowler  to  return  and  answer  the 
question,  with  the  same  result;  whereupon  the  commitment 
was  issued  and  Fowler  was  incarcerated  in  the  jail. 

Was  Fowler  guilty  of  contempt  by  reason  of  his  refusal  to 
answer  the  propounded  question? 

The  notary,  in  this  instance,  was  acting  within  his  rights,  by 
virtue  of  his  office  and  the  agreement  herinbefore  mentioned, 
in  the  taking  of  the  deposition;  at  least,  no  claim  is  made  to 
the  contrary. 

In  granting  authority  for  the  enforcement  of  those  rights. 
Section  11510  of  the  General  Code  provides: 

**  Disobedience  of  a  subpoena,  a  refusal  to  be  sworn,  except 
upon  a  failure  to  pay  fees  duly  demanded,  and  an  unlawful 
refusal  to  answer  as  a  witness  or  to  subscribe  a  deposition,  may 
be  punished  as  a  contempt  of  the  court  or  officer  by  whom  the 
attendance  or  testimony  of  the  witness  is  required." 

The  court  in  quoting  this  statute  has  emphasized  the  words 
'*an  unlawful  refusal." 
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It  is  well  known  that  the  officer  who  takes  a  deposition  has 
no  authority  to  pass  upon  the  relevancy  or  competency  of  a 
propounded  question;  this  must  be  left  of  the  court  before 
whom  the  cause  is  to  be  tried. 

The  language  of  the  section  quoted  implies  that  it  may  not 
be  unlawful  for  a  witness  to  refuse  to  answer  certain  questions. 

In  accordance  with  this  implication,  or  rather  qualification 
of  the  officer's  authority  to  punish  a  witness  for  refusing  to 
answer,  the  Supreme  Court  of  Ohio  has  held: 

''A  witness  whose  deposition  is  being  taken  before  an  officer 
eer  may  refuse  to  testify  to  facts  not  relevant  to  the  issues  in  the 
case  in  which  the  deposition  is  to  be  read,  if  the  disclosure  of 
such  irrelevant  facts  would  be  injurious  to  the  business  of  the 
witness;  and,  imprisoned  by  the  officer  for  such  a  refusal, 
he  may  be  discharged  on  habeas  corpus.  Ex  Parte  Malcolm 
Jennirigs,  60  Ohio  rftate,  319. 

In  this  case  the  prisoner  was  discharged,  having  been  com- 
mitted to  jail  for  refusing  to  answer  certain  questions  which 
the  Supreme  Court  found  to  be  irrelevant. 

In  the  opinion,  page  329,  Shauck,  J.,  states  *'the  settled  law 
on  the  subject''  by  quoting  from  Church  on  habeas  corpus, 
section  319: 

*'The  law  has  not  investigated  such  officers  (notaries  public) 
with  arbitrary  and  omnipotent  power  to  compel  a  witness  to 
answer  all  questions  however  incompetent,  irrelevant,  imma- 
terial or  inadmissible.  A  refusal  to  answer  such  questions  is 
not  necessarily  a  contempt.  To  have  power  to  commit  for  con- 
tempt, the  notary  must  exercise  his  functions  substantially  in 
the  manner  and  under  the  circumstances  prescribed  and  con- 
templated by  law.  It  has,  therefore,  been  held  that  a  witness 
will  be  discharged  on  habeas  corpus  where  he  has  been  com- 
mitted for  contempt  by  a  notary  public  for  failure  or  refusal 
to  produce  papers  and  testimony  that  are  incompetent  and  in- 
admissible. ' ' 

The  court  has  carefully  and  conscientiously  examined  num- 
erous authorities,  including  those  cited  by  counsel  on  both  sides, 
and  they  all  siil>stantiate  the  above  quoted  rule  of  law. 

Having  in  mind  the  issues  involved  in  the  case  of  Fowler 
against   Gunchcon,    the   cause   for   which   this   deposition   was 
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being  taken,  the  court  finds  that  the  question  which  Fowler  re- 
fused to  answer  and  for  which  refusal  he  was  committed  for 
contempt  was  irrelevant  and  ifnmaterial,  and,  therefore,  an 
incompetent  question. 

In  addition,  this  court  feels  that  Fowler  acted  wisely  and 
within  his  rights  in  refusing  to  divulge  the  names  of  the  wit- 
nesses upon  whom  ho  might  be  compelled  to  rely  for  testimony 
in  substantiation  of  the  allegations  of  his  petition  and  the  suc- 
cessful prosecution  of  his  cause  of  action. 

The  fact  that  by  divulging  the  names  of  his  witnesses  Fowler 
might  be  injured  in  the  prosecution  of  his  cause  is  so  obvious 
that  further  comment  is  not  required. 

Besides,  the  court,  in  so  finding,  is  fortified  by  a  recent  de- 
cision of  the  Supreme  Court,  in  a  case  wherein  the  facts  and 
finding  are  strikingly  similar. 

Tt  is  to  be  f mind  in  Ex  Parte  Schoepf,  74  Ohio  State,  page  1 . 

The  fourth  syllabus,  page  2,  reads  as  follows: 

**  While  an  officer  before  whom  a  deposition  is  being  taken  is 
empowered  to  punish  as  for  contempt  any  person  who  refuses 
to  obey  an  order  to  answer  a  question  or  to  produce  a  do<5U- 
ment,  he  can  not  do  so  unless  it  is  so  *' lawfully  ordered;"  and 
where  such  question  or  document  is  not  pertinent  to  the  issues 
tendered  or  made,  or  is  not  material  or  necessary  to  make  out 
the  case  of  the  party  calling  for  it,  or  is  incompetent  or  privi- 
leged, the  witness  can  not  lawfully  be  ordered  to  answer  such 
question  or  to  produce  such  document.'' 

In  that  case,  the  deposition  was  being  taken  ostensibly  to  be 
used  in  an  action  for  personal  injuries  instituted  in  the  com- 
mon pleas  court  of  Hamilton  county  by  one  Josephine  Pace 
against  the  Cincinnati  Traction  Company. 

The  person  incarcerated  for  contempt  was  the  claim  agent 
of  the  defendant  company,  and  the  deposition  was  being  taken 
on  behalf  of  plaintiff. 

The  witness  testified  that  he  had  in  his  possession  certain  re- 
ports of  the  accident,  containing  the  names  and  statements  of 
the  witnesses  to  same. 

When  asked  to  produce  them,  he  refused.  This  was  one 
ground  of  the  alleged  contempt. 
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He  was  also  asked  the  following  questions,  all  of  which  he 
refused  to  answer  and  for  which  refusal  also  the  notary  held 
he  was  in  contempt. 

Q.  **0n  the  seventeenth  of  May,  3902,  a  woman  fell  or  was 
thrown  oflf  a  car  belongring  to  the  Cincinnati  Traction  Com- 
pany, at  or  near  the  comer  of  Oak  and  Belmont  streets,  Col- 
lege Hill;  who  was  the  conductor  in  charge  of  this  car? 

Q.    Do  you  know  the  name  of  this  conductor. 

Q.     Do  you  know  the  name  of  the  motorman  on  this  cart 

Q.  Were  there  any  other  persons  on  this  car  besides  the 
plaintiff,  conductor  and  motorman* 

Q.  Were  there  any  persons  that  you  know  of,  besides  the 
plaintiff,  conductor  and  motorman  present  at  the  time  of  the 
accident  and  who  witnessed  it! 

Q.  Who  was  the  division  superintendent  in  Maj^  1902,  of 
the  division  to  which  College-Hill-Main  line  belonged?" 

The  Supreme  Court  in  this  case  found  that  the  production  of 
the  document  was  not  material  and  necessary  to  the  plaintiff's 
case;  that  the  questions  were  incompetent,  immaterial  and  ir- 
relevant; that  the  purpose  was  to  compel  the  defendant  to  dis- 
close before  the  trial  the  sources  of  its  information  and  the 
names  of  its  possible  witneases  and  discharged  the  petitioner. 

Was  Fowler  guilty  of  contempt  in  refusing  to  re-appear  be- 
fore the  notary  when  the  demand  was  made,  by  the  notary  on 
counsel,  Mr.  Holland? 

As  heretofore  stated,  no  objection — ^no  serious  objection,  at 
least — was  made  as  to  his  leaving  the  office;  furthermore  he  is 
not  charged  with  contempt  for  leaving  the  office  without  permis- 
sion. 

Mr.  Delscajnp  has  been  requested  to  continue  with  the  cross- 
examination,  but  he  refused  to  question  the  witness  further 
until  the  one  particular  question  was  answered. 

The  facts  bear  out  the  inference  that  the  remainder  of  the 
afternoon  follomng  Fowler's  departure  was  occupied  by  the 
notary  and  Mr.  Delscamp  in  drafting  the  commitment  papers. 

Also,  the  request  that  Fowler  re-appear  was  accompanied 
with  the  notary's  demand  that  he  answ-er  the  one  question 
which  he  had  refused  to  answer. 
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There  is  nothing  in  the  commitment,  nor  in  the  testimony,  by 
which  anything  else  can  be  inferred  but  that  sole  desire  to  have 
Fowler  re-appear  was  to  compel  him  to  answer  the  question 
which  had  already  been  propounded. 

A  different  procedure  is  provided  for  compelling  a  witness 
to  obey  a  subpoena.  Section  11511  of  the  General  Code  pro- 
vides, in  part,  that 

**When  a  witness  fails  to  obey  a  subpoena  personally  served, 
the  court  or  ofliicer,  before  whom  his  attendance  is  required, 
may  iss\ie  to  the  sheriff,  coroner,  or  a  constable  of  the  county, 
an  attachment,  commanding  him  to  arrest  and  bring  the  per- 
son named  therein  before  such  court  or  officer  at  the  time  and 
place  the  writ  fixes,  to  give  his  testimony  and  answer  for  the 
contempt. 


If 


Section  11518  of  the  General  Code  provides: 


it 


While  a  prisoner's  deposition  is  being  taken,  he  shall  re- 
main in  the  custody  of  the  officer  having  him  in  charge,  who 
shall  afford  reasonable  facilities  for  the  taking  of  the  deposi- 
tion.'' 

This  procedure  was  not  followed  in  Fowler's  case.  The  law 
as  well  as  the  method  of  compelling  his  appearance  is  clear  and 
should  have  boon  strictly  followed.  The  law  does  not  sanction 
arbitrary  power  and  will  not  permit  a  man  to  be  deprived  of 
his  liberty  without  due  process  of  law. 

The  court  having  determined  that  Fowler  is  unlawfully  de- 
prived of  his  liberty,  he  is  hereby  discharged. 
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PROCEDURE  OF  COUNTY  COMMISSIONERS  AND  TOWNSHIP 

TRUSTEES  WITH  REFERENCE  TO  IMPROVE- 

MENT  OF  A  HIGHWAY. 

Common  Pleas  Court  of  Franklin  County. 

Fred  W.  Atchebson,  County  Commissioner,  et  al  v.  C.  M. 

MOBAIN,  TeUSTEB,  BT  Ah* 

Decided,  December  Term,  1919. 

Roads — Improvement  of  with  State  Aid— Liability  of  Tovmahips  to 
County  for  Share  of  Coat — Apportionment  among  Abutting  Prop- 
erty Onwera — Conatruction  of  Amended  Section  1200. 

1.  Section  1200,  General  Code,  as  amended  in  103  O.  L.,  455,  is  permis- 

sive in  form  and  substance  and  does  not  compel  the  county  com- 
missioners to  require  of  township  trustees  the  procedure  therein 
mentioned  as  a  condition  precedent  either  to  the  construction  of 
the  proposed  improvement  or  to  the  liability  of  the  township  and 
the  abutting  property  owners  upon  completion  of  the  improvement. 

2.  Where  a  highway  improvement  has  been  made  with  state  aid  granted 

on  application  of  the  county  commissioners,  in  accordance  with 
highway  laws  as  amended  in  102  O.  L.,  449,  etc.,  the  township  or 
townships  through  which  said  improvement  passes  are  under  a 
liability  to  the  county  for  the  townships'  share  of  the  cost  as  de- 
fined in  Section  1208,  General  Code  (103  O.  L.,  456),  and  the  trus- 
tees thereof  are,  in  such  cases,  required  to  apportion  the  amount 
to  be  paid  by  the  abutting  property  owners  according  to  the  bene- 
fits accruing  to  the  owners  of  the  land  so  located,  unless  such 
share  has  been  waived  and  assumed  by  the  county  commissioners 
upon  a  resolution  adopted  by  them  as  provided  in  Section  1210-1 
General  Code  (103  O.  L.,  457). 

Hugo  N.  Schlesinger,  prosecuting  attorney  and  John  H.  Sum- 
mers, assistant  prosecutor,  for  plaintiffs. 
Donaldson  &  fussing,  contra. 

Sowers,  J. 

Two  actions  are  brought  by  the  prosecuting  attorney  upon 
behalf  of  the   county   commissioners  lagaanst  the  trustees  of 

♦  Affirmed  by  the  Court  of  Appeals  for  the  Fourth  District.,  June  16,  1920. 
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pleasant  township,  Franklin  county,  Ohio,  asking  for  a  man- 
datory writ  in  one  cause  of  action,  commanding  the  defendants 
to  make  a  certain  apportionment  among  the  abutting  property 
owners  for  the  improvement  of  a  highway  passing  through 
said  Pleasant  township,  and  that  they  be  required  to  certify 
to  the  auditor  of  Franklin  county,  Ohio,  for  collection  the 
amount  so  apportioned,  and  in  the  other  cause  of  action  pray- 
ing for  a  money  judgment  against  the  trustees  of  the  town- 
ship for  their  three-fifths  of  a  twenty-five  per  cent,  apportion- 
ment to  cover  costs  of  the  improvement  of  said  highway. 

The  petitions  set  out  that  the  county  commissioners,  by  proper 
resolution,  in  December,  1913,  found  that  the  public  interest 
demanded  the  improvement  of  Section  H,  inter-county  high- 
way, No.  50,  situate  in  said  Franklin  county  and  running 
southwesterly  through  Franklin,  Jackson  and  Pleasant  town- 
ships to  its  intersection  with  the  boundary  line  of  Pickaway  and 
Franklin  counties. 

The  petitions  further  state  that  the  contract  for  the  con- 
struction of  the  road  was  finally  let  by  the  state  highway  com- 
missioner to  one  W.  0.  Jewett  for  the  sum  of  $43,000  and  that 
by  a  supplemental  contract  thereto,  an  additional  contract  was 
let*  to  said  Jewett  for  the  sum  of  $1,400  making  a  total  for 
engineering  and  superintendence  covering  the  original  and  sup- 
plemental contracts  of  $46,277.82,  of  which  sum  the  commis- 
sioners of  Franklin  county  paid  $23,138.92  and  the  state  of 
Ohio  paid  the  sum  of  $23,139.90. 

The  petitions  further  allege  that  the  county  commissioners 
did  not  waive  any  part  of  the  apportionment  of  the  costs  and 
expenses  as  provided  by  law  to  be  paid  by  the  townships  and 
abutting  property  owners,  and  guaranteed  that  said  sum,  nec- 
essary for  said  improvement  would  at  all  times  be  available 
when  needed  in  the  construction  of  said  highway. 

The  defendants  filed  a  general  demurrer  to  both  petitions. 
The  demurrers  are  based  upon  the  construction  of  certain  stat- 
utes contained  in  the  Qeneral  Code,  numbered  from  1200  to 
1210-1  inclusive,  and  particularly  Section  1200,  which  in  its 
original  form  (99  Ohio  Laws,  page  310),  provided  that  before 
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their  approval  (the  county  commissiohers),  they  shall  require 
that  the  township  or  townships  through  which  the  road  extends 
shall  pay  twenty-five  per  cent,  of  the  costs  thereof,  and  that  the 
trustees,  by  resolution  thereof,  shall  approve  its  construction^ 
This  section  was  amended  in  1911,  Vol.  102  O.  L.,  page  341, 
Section  26,  so  that  the  wording  of  the  section  was  changed  in 
some  particulars,  but  the  important  change  was  that  the  word 
''shall'  became  **may"  and  it  now  provides  that  before  their 
approval  of  the  proposed  highway  improvement  the  county  com- 
missioners may  require  that  the  trustees  of  the  township  or 
townships  through  which  the  road  extends  agree  to  pay  twenty- 
five  per  cent,  of  the  cost  and  expense  thereof  and  approve  its 
construction.  Defendants  claim  by  reason  of  the  failure  of  the 
commissioners  to  follow  this  statute  and  their  failure  to  give 
any  notice  to  the  trustees,  that  they  were  justified  in  refusing 
to  pay  the  township's  apportionment  as  fixed  in  Section  1208. 
Section  1200  of  the  General  Code  must  be  construed  in  con- 
nection with  the  following  sections,  which  were  passed  or 
amended  at  the  same  time.  When  the  original  section  was 
passed  it  was  mandatory  under  the  provision  of  Section  1200 
for  the  commissioners  before  making  a  highway  improvement 
to  require  the  trustees  of  any  township  through  which  the  pro- 
posed improvement  was  to  extend  to  assume  in  the  first  instance, 
by  proper  resolution,  the  apportionment  of  twenty-five  per  cent, 
thereof,  'but  after  its  amendment,  when  the  word  ** shall"  was 
changed  to  **may"  construed  in  connection  with  the  following 
sections  of  the  code  relating  to  the  improvement  of  highways, 
this  action  on  the  part  of  the  county  commissioners  requiring 
them  to  have  the  township  trustees  agree  to  pay  twenty-five 
per  cent,  and  to  approve  the  construction  of  the  proposed  high- 
way became  optional  with  the  commissioners  and  does  not  sup- 
port the  claim  that  the  trustees  of  a  township  must  be  notified 
in  advance  of  such  proposed  improvement,  or  that  the  commis- 
sioners are  compelled,  as  a  condition  precedent  to  the  town- 
ship's and  abutting  owner's  liability,  to  require  the  township 
trustees  to  approve  by  resolution  the  construction  and  agree 
to  pay  any  part  of  the  cost  thereof. 
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At  the  time  of  the  adoption  of  Section  1200,  Sections  1206 
to  1210  inclusive,  appearing  in  99  Ohio  Laws,  314,  were  as 
follows : 

*  *  Section  1206.  One-half  of  the  cost  and  expenses  of  the  con- 
struction of  the  improvement  shall  be  paid  by  the  treasurer  of 
state  upon  the  warrant  of  the  auditor  of  state  issued  upon  the 
requisition  of  the  state  highway  commissioner,  from  a  specific 
appropriation  made  to  carry  out  the  provisions  of  this  chapter. 

**  Section  1207.  One-half  of  the  cost  and  expenses  of  such 
improvement  shall  be  paid  by  the  treasurer  of  the  county  in 
which  the  highway  is  located  upon  the  order  of  the  county  com- 
missioners, issued  upon  the  requisition  of  the  state  highway 
commissioner,  from  any  funds  in  the  county  treasury  for  the 
construction  of  improved  highways  under  the  provisions  of  this 
chapter.  One-half  of  the  amount  so  paid  by  the  county  shall 
be  apportioned  by  the  county  commissioners  to  the  township 
or  townships  and  the  abutting  property  as  provided  in  the  next 
section. 

*' Section  1208.  One-fourth  of  the  cost  and  expense  of  such 
improvement  ^hall  be  apportioned  to  the  township  in  which 
such  road  is  located.  Of  the  amount  so  apportioned  to  the 
township,  three-fifths  shall  be  charged  upon  the  whole  township 
and  two-fifths  shall  be  a  charge  upon  the  property  abutting  on 
the  improvement.  The  township  trustees  shall  apportion  the 
amount  to  be  paid  by  the  abutting  property  according  to  the 
benefits  accruing  to  the  owners  of  lands  so  located.  At  least 
ten  days'  notice  of  the  time  and  place  of  making  such  appor- 
tionment shall  be  given  to  persons  affected  thereby,  and  an  op- 
portunity given  them  to  be  heard  in  the  manner  provided  by 
law  for  the  assessment  of  the  costs  of  establishing  county  roads. 

**  Section  1210.  The  township  trustees  shall  certify  the  as- 
sessment to  the  county  auditor,  who  shall  place  it  upon  the  tax 
duplicate  against  the  property  benefitted.  The  county  treas- 
urer shall  collect  such  assessment  in  the  same  manner  as  other 
taxes  are  collected,  and  in  such  payments  as  may  be  approved 
by  the  county  auditor.  The  township  trustees  shall  pay  the 
portion  of  the  costs  and  expenses  assessed  to  the  township  in 
the  same  manner  as  other  claims  are  paid.*' 

These  sections  were  amended  by  the  act  of  May  81,  1911, 
but  said  amendments  did  not  change  the  percentages  which 
were  to  be  assumed  by  the  township  or  townships  and  the  prop- 
erty owners,  nor  did  they  affect  the  mandatory  terras  requiring 
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the  township  or  townships  and  abutting  property  owners  to 
bear  their  share  of  such  improvement.  When  these  sections 
were  amended  in  1911,  there  was  also  adopted  at  the  same  time 
Section  1210-1,  102  Ohio  Laws,  344,  which  provides  as  follows: 

'*  Section  1210-1.  The  county  commissioners  of  a  county  in 
which  a  highway  is  constructed  under  the  provisions  of  this 
act  may,  by  resolution,  waive  any  part  or  all  of  the  apportion- 
ment of  the  cost  and  expense  of  such  highway  as  herein  pro- 
vided to  be  paid  by  the  township  or  townships  or  abutting  prop- 
erty owners,  and  assume  any  part  or  all  of  the  cost  and  expense 
of  such  highway  improvement  in  excess  of  the  amount  received 
from  the  state  up  to  the  entire  cost  and  expense  of  such  high- 
way improvement  without  any  assessment  whatsoever  upon  any 
township  or  townships  or  the  property  abutting  on  such  high- 
way. The  township  trustees  of  any  township  in  which  a  high- 
way is  constructed  under  the  provisions  of  this  chapter  may, 
by  resolution,  waive  any  part  or  all  of  the  apportionment  of 
the  cost  and  expense  of  such  highway  as  herein  provided  to  be 
paid  by  the  county  or  abutting  property  owners  and  assume 
any  part  or  all  of  the  cost  and  expense  of  such  highway  improve- 
ment without  an  assessment  upon  the  county  or  owners  of  abut- 
ting property  upon  such  highway." 

While  this  section  was  slightly  amended  in  Volume  103,  Ohio 
Laws,  it  remains  substantially  in  its  original  form. 

It  thus  appears  from  these  sections  and  the  amendments 
thereto  that  the  state  had  adopted  a  policy  for  the  improvement 
of  its  public  highways,  namely  that  fifty  per  cent,  of  the  cost 
thereof  should  be  paid  by  the  state  and  the  remaining  fifty  per 
cent,  by  the  county,  in  which  the  roads  were  improved,  and  of 
this  fifty  per  cent.,  twenty-five  per  cent,  of  the  cost  thereof 
should  be  paid  by  the  township  or  townships  through  which  the 
improved  road  extended,  three-fifths  of  the  twenty-five  per 
cent,  by  the  township  and  two-fifths  thereof  by  the  abutting 
property  owners.  These  provisions  of  the  General  Code  in 
their  original  form  at  the  time  of  the  adoption  of  Section  1210-1, 
G.  C,  were  all  mandatory  and  the  above  proportions  of  the 
improvement  had  to  be  paid  by  the  respeetive  parties  in  these 
proportions.  No  question  could  have  been  raised  as  to  these 
proportions  or  the  form  or  procedure  at  that  time,  namely  when 
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the  sections  were  originally  adopted.  However,  as  the  improve- 
ment of  the  public  highways  progressed  it  was  found  expedient 
to  alter  the  original  provisions  and  give  the  county  commis- 
sioners and  township  trustees  some  option  as  to  the  expense 
and  the  proportion  of  the  costs  which  they  would  assume  re- 
spectively. In  other  words,  the  counties  might  bear  any  part 
or  all  of  the  expenses  of  any  improvement  within  its  borders 
and  likewise  the  townships  might  bear  any  part  or  all  of  the 
costs  of  such  improvement  within  its  borders.  These  amend- 
ments were  unquestionably  made  to  fit  the  varying  conditions 
which  prevailed  throughout  the  state  and  the  ability  of  the 
various  parties  to  pay. 

When  these  amendments  were  made,  giving  the  counties  and 
township  trustees  options  as  to  the  proportions  which  they 
would  or  should  pay,  it  was  necessary  for  the  Legislature  to 
have  conformity  in  the  provisions  of  said  statutes,  and  there- 
fore Section  1208  was  amended  by  including  at  its  beginning 
** except  as  otherwise  provided,"  that  is,  unless  the  county  or 
townships  agreed  to  pay  more  than  their  respective  proportions 
as  provided  in  Section  1210-1,  then  it  was  mandatory  upon 
them  to  pay  the  amounts  fixed  by  Section  1208.  It  therefore 
appears  that  the  amendment  did  not  release  the  respective  par- 
ties of  their  obligations  to  pay  their  proportions  as  established 
]\v  the  statutes  unless  the  commissioners  took  action  as  pro- 
vided by  Section  1210-1,  whereby  the  township  or  townships 
might  be  relieved  by  resolution  of  the  commissioners.  It  would 
seem  that  Section  1210-1  gave  the  county  commissioners  author- 
ity by  resolution  to  waive  any  part  or  all  of  the  apportionment 
provided  to  be  paid  by  the  township  or  townships  or  abutting 
property  owners  and  giving  them  (the  commissioners)  author- 
it}'-  to  assume  any  part  or  all  of  the  cost  and  expense  of  such 
highway  improvement  in  excess  of  the  amount  received  from 
the  state.  This  did  not  create  a  new  or  different  obligation,  as 
it  had  already  existed,  but  gave  the  commissioners  the  power 
and  authority,  by  proper  resolution,  to  waive  the  apportion- 
ment to  be  paid  by  the  township  or  townships.  The  ten  days 
notice  provided  for  in  Section  1208,  refers  to  the  time  to  be 
given  the  abutting  property  owners  of  the  time  and  place  of 
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maJ^ing  such  apportionment  and  does  not  relate  to  the  time  of 
making  the  improvement. 

It  appears  in  the  petition  that  the  county  commissioners  did 
not  waive  by  resolution  or  otherwise  the  twenty-five  per  cent, 
which  was  chargeable  to  the  townships  through  which  the  im- 
proved road  extended,  and  it  therefore  follows,  notwithstanding 
the  failure  of  the  commisBsioners  to  avail  themselves  of  the  per- 
missive provisions  of  Section  1200,  G.  C,  that  the  petitions  state 
causes  of  action  and  that  the  demurrers  should  accordingly  be 
overruled. 
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INHERITANCE  TAX  ON  PROPERTY  FOUND  IN  OHIO  BELONGING 

TO  A  NON-RESIDENT  DECEDENT. 

Probate  Court  of  Hamilton  County. 
In  the  Matter  of  the  Inheritance  Tax  on  the  Succession 

TO    PliOPERTY    in    THE    StATE    OP    OhiO    BELONGING    TO    THE 

Estate  of  J.  C.  Ellerhorst,  Late  of  Bellbvue,  Ky. 

Decided,  August  2,  1920. 

Taxation — Protection  Accorded  to  the  Personal  Property  of  a  Non-Resi- 
dent  Decedent — Renders  it  Subject  to  the  Ohio  Inheritance  Tax- 
Some  of  the  Items  of  Personalty  Liable  to  Said  Tax, 

The  decedent  was  a  citizen  and  resident  of  the  state  of  Kentucky,  doing 
buBiness  in  Cincinnati,  Ohio.  In  fixing  the  inheritance  tax  on  the 
succession  to  property  of  said  decedent  found  in  Ohio — 

Held:  That  all  real  estate  belonging  to  the  decedent  located  in  Ohio, 
together  with  the  business  carried  on  by  him,  including  the  ma- 
chinery and  equipment,  book  accounts  and  bank  account  Incident 
thereto;  the  private  account  ol  the  decedent  in  a  savings  bank;  and 
the  Lil)erty  bonds  and  stocks  of  Ohio  corporations  and  corporations 
under  the  laws  of  states  other  than  Ohio,  found  in  hie  safety  de- 
posit box  in  Cincinnati,  are  all  taxable  under  the  inheritance  laws 
of  Ohio. 

B.  W.  Gearheart,  special  counsel  for  the  Attorney  General's 
office. 

8.  G.  Roettinger,  for  Prosecuting  Attorney's  office. 
Beitifiger,  Schmitt  &  Kreis  for  the  Ellerhorst  estate, 

LUEDERS,  J. 

This  matter  comes  into  this  court  upon  the  petition  of  the 
executrices  of  J.  C.  Ellerhorst,  deceased,  prajing  that  for  the 
determination  of  the  inheritance  tax  due  to  the  state  of  Ohio, 
the  court  adjudge  that  the  intangible  property  mentioned  in 
the  petition  and  left  by  the  deceased,  to-wit,  certain  shares 
of  stock,  bonds,  accounts  receivable,  and  money  on  deposit  within 
the  state  of  Ohio,  is  not  subject  to  the  inheritance  tax,  and 
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praying  that  an  order  be  made  releasing  the  same  to  the  peti- 
tioners, and  for  all  other  relief  to  which  they  may  be  entitled. 

The  facts  presented  to  the  court  briefly  are  as  follows : 

J.  C.  Ellerhorst  died  on  or  about  the  29th  day  of  February, 
1920,  and  at  the  time  of  his  death  was  a  bona  fide  resident  of 
the  city  of  Bellevue,  Campbell  county,  Ky.  No  question  has 
ever  been  raised  as  to  whether  or  not  he  was  a  resident  of  an- 
other state  than  Oliio  and  this  may  be  stated  as  a  fact.  It 
appears  further  that  prior  to  his  death  the  deceased  was  en- 
gaged in  business  in  Cincinnati,  Hamilton  county,  Ohio,  and 
in  connection  with  said  business  owned  certain  real  estate;  like- 
wise he  was  the  owner  of  the  business  himself,  and  owned  certain 
machinery  which  was  incident  to  said  business.  There  is  no 
question  now  before  the  court  as  to  the  taxability  for  the  pur- 
pose of  determining  the  inheritance  tax  of  the  items  above 
referred  to.  All  counsel  in  the  case  agree  that  the  real  estate 
in  this  state,  the  business  and  the  machinery  is  all  subject  to 
the  inheritance  tax  of  Ohio,  and  this  question  is  not  now  under 
consideration  by  this  court. 

However,  the  deceased  also  had  prior  to  his  death  a  safety 
deposit  box  in  the  Central  Trust  Company  in  the  city  of  Cin- 
cinnati. After  his  death,  when  this  box  was  opened  by  the 
proper  county  representatives,  there  was  found  certain  shares 
of  stock  in  Ohio  corporations.  All  counsel  in  the  estate,  includ- 
ing the  attorney  general,  prosecuting  attorney  and  the  counsel 
for  the  executrices  agree  that  such  stock  is  subject  to  the  in- 
heritance tax  in  Ohio,  and  the  court  does  find  accordingly. 
Further  the  deceased  had  a  deposit  in  the  Security  Savings 
Bank  &  Trust  Company  of  Cincinnati,  Ohio,  in  the  sum  of 
$2,731.00,  which  was  an  individual  account  and  in  no  way 
connected  with  his  business.  As  to  the  proper  taxability  of 
this  item,  the  attorneys  for  the  state  and  county  do  not  agree 
with  counsel  for  the  estate  and  this  is  one  of  the  matters  now 
for  consideration  before  this  court. 

Furthermore,  in  the  safe  deposit  box  referred  to  the  deceased 
had  $6,500  in  Liberty  bonds,  and  counsel  for  the  estate  contend 
that  this  item  is  not  taxable,  while  counsel  for  the  state  and 
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county  contend  that  it  is,  and  this  also  is  before  the  court  for 
consideration. 

In  addition  to  the  items  mentioned  the  deceased  had  in  the 
same  deposit  box  a  number  of  shares  of  stock  in  foreign  corpora- 
tions, some  in  the  state  of  Michigan,  some  in  Colorado,  some 
in  Arizona,  and  various  states  other  than  Ohio.  It  is  the  con- 
tention of  the  attorney  for  the  deceased  that  inasmuch  as  he 
was  a  honu  fide  resident  of  the  state  of  Kentucky  at  the  time 
of  his  death,  the  locus  of  all  the  intangible  property,  'that  is 
to  say  specifically,  all  of  the  foreign  stock  the  Liberty  bonds, 
and  the  cash  follow  the  domicile  of  the  owner  and  that  they 
are  in  fact  located  in  Kentucky  and  conse(iuently  not  subject 
to  the  inheritance  tax  laws  of  the  state  of  Ohio,  while  counsel 
for  the  state  and  countv  contend  that  inasmuch  as  the  items 
referred  to,  towit,  the  stocks,  Liberty  bonds,  cash,  etc.,  were 
actually  found  within  the  stat-e  of  Ohio,  after  the  death  of  the 
decedent,  they  should  come  under  the  inheritance  tax  laws  of 
the  state. 

A  further  item  is  to  the  effect  that  deceased  owned  at  the 
time  of  his  death  certain  real  estate  situate  in  the  city  of 
Bellevue,  Ky.,  but  all  counsel  agree,  and  in  this  opinion  the 
court  agrees,  that  said  real  estate  in  Kentucky  is  not  subject 
to  any  inheritance  tax  laws  of  the  state  of  Ohio. 

Arriving  at  its  decision  herein  the  court  has  carefully  con- 
sidered the  inheritance  tax  laws  of  the  states  of  Massachusetts, 
New  York  and  Illinois  particularly,  as  well  as  certain  other 
states  in  the  Union.  The  General  Code  of  Ohio,  Section  5332-2, 
the  same  being  a  part  of  the  inheritance  tax  laws  of  this  state, 
provides  for  a  tax  to  be  levied  upon  any  property  passing,  in 
trust  or  othermse,  to  or  for  the  use  of  any  person. 

<<•  •  •  When  the  succession  is  by  will  or  by  the  intestate 
laws  of  this  state  or  another  state  or  country  to  property  loithin 
this  state  from  a  person  who  was  not  a  resident  of  this  state 
at  the  time  of  his  death.''     (The  italicising  is  by  the  court.) 

Another  paragraph  of  Section  5331-3  of  the  General  Code 
reads  as  follows: 
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*  *  When  predicated  of  tangible  property  being  physically  locat- 
ed within  this  state.  When  predicated  of  intangible  property 
and  the  succession  thereto  is  for  any  purpose  subject  to  or 
governed  by  the  law  of  this  state." 

The  court  has  considered  the  case  which  was  decided  in  this 
court,  namely  in  the  matter  of  the  Estate  of  Elizabeth  L.  Speers, 
4  N.  P.,  238,  in  which  Judge  Ferris,  in  construing  the  collateral 
inheritance  tax  law,  reading  as  follows: 

''That  all  property  within  the  jurisdiction  of  this  state  and 
any  interest  therein,  whether  belonging  to  inhabitants  o£  this 
state  or  not,  and  whether  tangible,  which  shall  pass  by  will  or 
by  the  intestate  laws  of  this  state  •  *  *  shall  be  liable  to  a 
tax  •  •  •," 

held  that  although  Mrs.  Speers  died  a  resident  of  the  state 
of  Kentucky,  the  fact  that  she  owned  about  $80,000.00  in  bonds 
and  other  securities,  and  that  these  bonds  and  securities  were 
found  in  a  bank  in  Ohio,  rendered  them  taxable  under  the 
inheritance  laws  of  the  state  of  Ohio. 

In  the  case  of  Hoit  v.  Keegav,  167  N.  W.  521,  the  Supreme 
Court  of  the  state  of  Iowa,  held  that  although  the  deceased  was 
a  non-resident  of  the  state,  nevertheless  inasmuch  as  he  had  a 
bank  deposit  within  the  state  of  Iowa,  represented  by  the  cus- 
tomary bank  book,  and  that  said  book  was  in  the  possession 
of  the  deceased  at  the  time  of  the  death,  the  deposit  was  sub- 
ject to  the  collateral  inheritance  laws  of  the  state  of  Iowa. 

The  Federal  court  in  the  case  of  BlcOckstone  v.  Miller,  188 
U.  S.  189,  found  that  the  deceased  was  a  resident  of  the  state 
of  Illinois  but  had  on  deposit  in  a  bank  in  the  state  of  New 
York  a  very  large  sum  of  money,  and  that  although  the  whole 
succession  had  been  taxed  in  Illinois,  the  state  of  the  deceased's 
residence,  nevertheless  the  right  of  the  New  York  taxing  authori- 
ties to  levy  such  a  tax  was  valid.  Another  New  York  case  was 
that  of  In  Be  Bun%  16  N.  Y.  Misc.  89,  in  which  the  court  held 
that  [money]  of  a  non-resident  decedent  in  a  bank  within  the 
state  of  New  York  were  taxable  in  the  following  language: 

''The  principal  upon  which  such  property  is  taxable  is  that 
it  is  under  the  protection  of  our  laws  and  should  on  that  account 
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pay  a  share  of  the  expense  of  the  government.  The  money  in 
the  savings  bank  was  there  drawing  interest  and  protected  by 
the  laws  of  the  state;  among  others  that  creating  a  banking 
department  which  department  is  carried  on  at  great  expense 
to  the  state  and  was  enacted  for  the  particular  protection  of 
depositors/' 

A  leading  and  important  case  and  one  in  which  the  law  is 
laid  down  with  great  clearness  is  that  of  State  v.  Probate  Court, 
150  N.  W.,  1094,  in  which  the  Supreme  Court  of  Minnesota 
found  that  although  the  deceased  was  clearly  a  resident  of  Penn- 
sylvania at  the  time  of  his  death  and  left  a  will  disposing  of 
various  property  within  the  state  of  Minnesota,  to-wit,  real  estate, 
shares  of  stock  in  corporations,  and  notes  and  book  accounts, 
and  the  contention  was  made  that  the  property  had  its  sitits  in 
the  state  of  Pennsylvania,  which  was  the  domicile  of  the  deceased, 
and  not  in  Minnesota,  nevertheless  it  was  subject  to  the  inheri- 
tance tax  of  Minnesota.  A  part  of  the  language  of  the  court 
is  as  follows: 

* '  It  is  usually  true  that  the  right  to  succeed  to  the  ownership 
of  the  personal  property  of  the  decedent  is  governed  by  the 
law  of  the  domicile  of  the  decedent,  and  is  subject  to  taxation 
at  the  place  of  such  domicile.  Yet  if  the  one  who  succeeds  to 
such  ownership  must  invoke  the  law  of  another  state  before  he 
can  reduce  such  property  to  possession  to  secure  the  beneficial 
enjoyment  thereof,  it  is  generally,  though  not  universally  held 
that  such  other  state  also  has  x>ower  to  exact  a  tax  upon  the 
privilege  of  taking  over  and  securing  the  beneficial  enjoyment 
of  such  property. 

**It  is  said  that  bonds  and  commercial  paper  are  nothing  more 
than  mere  evidence  of  indebtedness  and  it  has  been  held  that 
they  may  be  subjected  to  a  succession  tax  by  the  state  within 
whose  jurisdiction  they  are  found  although  neither  the  debtor 
nor  the  creditor  are  residents  of  such  state.  *  •  • 

*'The  relator  must  invoke  the  law  of  Minnesota  to  obtain  the 
possession  and  beneficial  enjoyment  of  the  property  in  question. 
This  is  true  as  to  all  the  sorts  of  property  here  involved  and 
we  are  of  the  opinion  that  the  state  has  power  to  tax  the  right 
to  succeed  to  the  owne*^hip  thereof." 

Clearly  this  case  has  many  points  of  analogy  to  the  case  at 
bar.     The  executrices  are  required  to  come  into  this  state  and 
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invoke  Ohio  Laws  to  obtain  the  possession  and  beneficial  en- 
joyment of  the  property  in  question. 

We  find  another  New  York  case,  being  that  of  In  Be  Estate 
of  Komaine,  127  N.  Y.,  80,  in  which  the  deceased  was  a  resident 
of  Virginia  at  the  time  of  his  death  and  further  held  a  safety 
deposit  box  in  a  bank  within  the  state  of  New  York  in  which  he 
kept  various  securities  and  evidences  of  indebtedness*.  A  part 
of  the  language  of  the  court  is  as  follows: 

**  Where  however,  the  money  of  a  non-resident  is  invested  in 
this  state,  as  was  done  by  Romaine  with  the  bonds  and  mortgages 
in  question,  and  in  the  deposit  made  by  him  in  the  savings  bank 
or  where  the  property  of  a  non-resident  is  habitually  kept  even 
for  safety  in  the  state  we  think  the  taxes  apply  both  in  the  letter 
and  the  spirit.  8uc-h  property  is  within  this  state  in  every 
reasonable  sense,  receives  the  protection  of  its  laws  and  has 
every  advantage  from  government  for  the  support  of  which 
taxes  are  made,  that  it  would  have  if  it  belonged  to  a  resident. 
We  think  that  a  fair  construction  of  the  act  permits  no  dis- 
tinction as  to  such  property  based  solely  upon  the  residence  of 
such  deceased  owner.'* 

In  State  v.  Bunte,  1733  S.  W.,  101,  the  doctrine  is  laid  down 
by  the  St.  Louis  Court  of  Appeals,  that  a  debt  which  is  due  a 
non-resident  from  a  resident  of  Missouri,  and  shown  by  a  promis- 
sory note  is  property  within  the  state  and  as  such  it  is  taxable. 

Before  passing  to  another  phase  of  this  matter  we  wish  to 
call  attention  to  the  fact  that  the  word  '* succession"  is  the 
word  that  is  used  repeatedly  throughout  the  statutes,  and  not 
the  word  *' descent '*  or  '* devolution.''  As  to  the  question  of 
foreign  bonds,  stock,  etc.,  being  property  within  the  meaning 
of  the  Ohio  statutes,  we  have  to  say  that  Section  5348-4  of 
the  General  Code  of  Ohio  designates  shares  of  stock  in  a  cor- 
poration organized  or  existing  under  the  laws  of  this  state,  and 
then  goes  on  to  refer  to  bonds,  notes  or  other  securities  or  assets. 
We  find  no  limitation  by  reference  or  otherwise  as  to  their 
character.  The  word  ''securities"  is  one  of  very  broad  and 
general  meaning  and  certainly  wall  be  conceded  to  include  all 
stocks  and  bonds  of  whatsoever  character  they  may  be.    We 
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find  a  part  of  the  opinion  of  the  court  in  the  case  of  Sayer  v. 
Waghen,  44  S.  W.,  9Q9,  reading  as  follows: 

**The  term  *  securities'  in  its  broadest  sense  embraces  bonds, 
certificates  of  stock,  and  other  evidence  of  debt  or  of  property. 
The  Encyclopoedic  dictionary  defines  *  securities'  to  be  an  evi- 
dence of  debt  or  property  as  a  bond,  certificate  of  stock  ofr 
the  like/' 

We  are  of  the  opinion  that  clearly  the  term  ** securities'' 
as  used  in  the  section  of  the  General  Code  was  intended  and  in 
fact  does  include  stocks  in  a  foreign  corporation  as  well  as  any 
othec  kind  of  securities.  It  cannot  be  successfully  contended 
that  it  does  not  include  bonds  or  notes,  because  those  terms 
are  expressly  used.  Neither  can  it  mean  tangible  property  for 
it  appears  under  a  provision  relating  to  intangible  property. 
Nor  can  it  menn  shares  of  stock  in  a  domestic  corporation  because 
those  are  referred  to  in  another  place  in  the  statutes.  The 
famous  e^ise  of  Lee,  Treasurer  v.  Slruckis,  found  in  the  46  Ohio 
State,  143,  holds  that  a  resident  of  the  state  of  Ohio,  must  list 
for  taxation  shares  of  stock  in  a  foreign  corporation  even  though 
he  pays  taxes  on  its  capital  in  the  state  where  the  corporation 
is  located.  And  on  page  161  of  the  opinion  we  find  the  language 
of  the  court  reading  as  follows: 

**  Whether  shares  of  stockholders  and  the  capital  of  the  com- 
pany constitute  the  same  or  different  species  of  property  has 
been  the  subject  of  much  discussion  in  a  great  number  of  cases, 
but  the  weight  of  authority  we  believe  to  be  in  favor  of  the 
proposition  that  shares  of  stock  constitute  property  distinct  from 
the  capital  or  property  of  the  company.  The  interest  of  the 
stockholder  entitled  him  to  participate  in  the  net  profits  in 
proportion  to  the  number  of  his  shares;  to  have  a  voice  in  the 
selection  of  oHicers  to  manage  the  business  of  the  company  in 
like  proportion  and  upon  its  dissolution  the  right  to  his  pro- 
portion of  the  property  of  the  corporation  that  may  remain 
after  payment  of  its  debts.  This  is  a  distinct  independent 
interest  or  property,  held  by  the  stockholder  like  any  other 
property  that  may  belong  to  him;  is  under  his  full  control, 
so  that  he  may  sell  or  hypothecate  it." 

See  also  Hubbard  v.  Brush,  61  0.  S.,  252,  and  Jones,  Auditor 
V.  Davis,  35  0.  S.,  474. 
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After  carefully  considering  all  the  authorities  above  referred 
to  the  court  is  of  the  opinion — 

First,  that  all  real  estate  in  the  state  of  Ohio  is  subject  to 
the  inheritance  tax  laws  of  Ohio;  likewise,  the  business  and 
machinery  situate  in  this  state ;  likewise  the  bank  account  found 
in  this  state  in  the  name  of  the  business  owned  by  Ellerhorst; 
and  all  property  of  any  kind  whatsoever  which  was  incident 
to  said  business.  Further,  the  court  does  find  that  all  Ohio 
securities  found  in  the  safe  deposit  box  are  taxable  under  the 
inheritance  tax  laws  of  this  state,  and  likewise,  the  stock  in  the 
foreign  corporation  as  set  forth  more  fully  in  the  schedule, 
and  further,  the  Liberty  bonds  and  all  other  securities  which 
were  found  in  the  said  safe  deposit  box  in  a  bank  in  Cincin- 
nati, Ohio. 

The  court*  does  further  find  that  the  deposit  of  money  which 
the  deceased  had  in  the  Security  Savings  Bank  &  Trust  Co, 
in  the  sum  of  $2,731  was  actually  within  this  state  and  coo- 
sequently  taxable  under  the  inheritance  tax  laws  of  Ohio. 

For  the  sake  of  clearness  the  court  repeats  that  with  the 
sole  exception  of  the  real  estate  located  in  the  city  of  Bellevue, 
Ky.,  all  matters  and  things  set  forth  in  the  petition  of  the 
executrices  and  further  set  forth  in  the  schedules  in  this  court 
are  subject  to  the  inheritance  tax  laws  of  the  state  of  Ohio. 
An  entry  may  be  taken  in  accordance  with  this  opinion. 
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DISEASE  RESULTING  FROM  DEFECTIVE  APPLIANCES  NOT 

AN  OCCUPATIONAL  DISEASE. 

Common  Pleas  Court  of  Cuyahoga  County. 
Paul  Hanak  v.  The  Industrial  Commission  of  Omo. 

Decided,  May  3,  1920. 

Workmen*8  Compenaation — Disease  Developed  by  Breathing  Acetylene 
Oas — Compensation  Recoverable, 

1.  Where,  in  the  operation  of  a  factory  disease  is  developed  by  defec- 

tive appliances,  it  is  not  produced  in  a  natural  and  ordinary  way 
and  does  not  fall  within  the  category  of  occupational  disease. 

2.  An  employee  who  has  suffered  injury  from  the  inhalation  of  acety- 

lene gas,  due  to  a  defective  hose  connection,  is  entitled  to  compen- 
sation under  the  workmen's  compensation  act  on  the  theory  that 
his  injury  was  due  to  an  accident  suffered  in  the  due  course  of  his 
employment. 

PhUmore  J.  Haber,  for  plaintiff. 

B.  A,  Baskin,  Ajsst.  County  Prosecutor,  for  defendant. 

Wood,  Judge. 

This  cause  came  on  for  trial,  a  jury  having  been  demanded 
by  the  plaintiff,  and  after  the  statement  of  counsel  for  both 
plaintiff  and  defendant,  the  defendant's  counsel  objected  to  the 
introduction  of  any  testimony  on  the  grounds  that  the  allega- 
tions contained  in  plaintiff's  petition,  together  with  the  opening 
statement  of  counsel  for  plaintiff,  did  not  constitute  an  injury 
as  contemplated  by  the  workmen's  compensation  act  of  Ohio. 

It  was  thereupon  agreed  that  plaintiff  should  withdraw  his 
demand  for  a  jury,  and  in  case  the  ruling  on  the  objection  to 
the  introduction  of  testimony  was  adverse  to  defendant,  that  the 
case  was  then  to  be  submitted  to  the  court  on  the  allegations  of 
the  petition  and  the  statement  of  counsel  for  plaintiff. 

The  facts  necessary  for  a  determination  of  this  case  are  as 
follows : 
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That  plaintiff  for  several  weeks  prior  to  the  29th  day  of 
November,  1918,  was  employed  by  The  F.  B.  Stearns  Company ; 
that  said  company  was  covered  by  industrial  compensation ;  that 
prior  to  the  29th  day  of  November,  1918,  the  hose  connecting  the 
acetylene  gas  tank  with  the  burner  became  defective  and  that 
holes  appeared  in  a  number  of  places  in  said  hose ;  that  the  con- 
dition of  this  hose  was  reported  and  repaired  from  time  to  time, 
yet  more  holes  appeared;  that  plaintiff  on  or  about  Nov.  19th, 
1918,  became  ill  as  a  result  of  inhaling  gas  which  escaped  through 
the  holes;  that  on  or  about  the  29th  day  of  Novemiber,  1918, 
plaintiff  was  forced  to  quit  his  employment  as  a  result  of  being 
injured  in  the  manner  described. 

Under  the  above  facts  was,  the  injury  received  by  plaintiff 
an  accidental  injury  embraced  by  the  statutes  of  Ohio  concern- 
ing workmen's  compensation,  and  employer's  liability  insurance, 
or  was  the  injury  the  result  of  an  occupational  disease  and  not 
embraced  within  the  workmen's  compensation  statutes. 

^'A  disease  contracted  in  the  natural  and  ordinary  course  of 
employment,  by  a  person  engaged  in  a  particular  calling  or 
occupation,  which  disease  from  common  experience  is  known* 
to  be  a  usual  and  customary  incident  to  such  calling  or  occupa- 
tion is  an  'occupational  disease.'  "  Industrial  Commission  v. 
Roth  et  al,  98  O.  S.,  34. 

**An  accident  is  some  happening  that  occurs  by  chance  un- 
expectedly, and  not  in  the  usual  cause  of  events,  and  might 
possibly  be  prevented  by  the  exercise  of  due  care  and  caution," 
98  Ohio  State,  page  40. 

Occupational  diseases  are  incident  to  certain  employments, 
and  must  be  restricted  to  a  disease  that  is  not  only  incident  to 
the  employment,  but  must  be  the  natuftil  and  ordinary  result 
therefrom. 

The  development  of  a  disease  resulting  from  defective  ap- 
pliances in  the  operation  of  a  factory  could  not  be  said  to  be  an 
occupational  disease  for  the  reason  that  the  condition  of  labor 
did  not  produce  it  in  a  natural  and  ordinary  way. 

The  use  of  acetylene  gas  with  proper  appliances  produces  no 
ill  effects  on  the  operator,  but  like  many  other  substances  if 
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iLsed  with  defective  appliances  may  and  do  produce  deadly  re- 
sults. 

If  the  F.  B.  Stearns  Company  had  used  proper  appliances  in 
operating  this  factory  there  would  have  been  no  accident  by 
way  of  escaping  gas  and  no  injury  to  plaintiff. 

We  think  the  rule  to  be  that  if  the  injury  was  the  result  of 
defective  appliances  in  the  operation  of  the  plant,  it  should  be 
regarded  as  an  accident  and  the  employee  injured  should  be 
compensated  under  the  workmen's  compensation  act. 

The  objection  to  the  introduction  of  testimony  will  be  over- 
ruled with  exceptions. 

Finding  on  the  merits  of  the  case  in  favor  of  plaintiff.  Ex- 
ceptions. Motion  for  a  new  trial  overruled  with  exceptions. 
Order  and  judgment  to  be  entered  of  May  3rd,  1920. 


DENIAL  OF  IMPAIRMENT  OF  EARNING  CAPACITY 

GROUND  FOR  APPEAL. 

Common  Pleas  Court  of  Defiance  County. 
WiLUAM  Dietrick  v.  The  Cbowell-Lundopp-Little  Co. 

Decided.  April  30,  1920. 

Workmen's  Compensation — Construction  of  Section  1465-90 — Relating 
to  Appeal  from  Final  Action  hy  the  Industrial  ComwASSion. 

Appeal  lies  from  a  denial  by  tbe  Industrial  Commission  of  compensation 
for  injuries  on  the  ground^  that  the  earning  capacity  of  tht.  <?lalm- 
ant  is  no  longer  impaired. 

H.  B,  Mullholand,  for  plaintiff. 

Day,  Day  &  Wilkin,  of  Cleveland,  for  defendant. 

Hay,  J. 

The  question  submitted  to  the  court  in  this  case  arises  upon 
a  demurrer  to  the  petition. 
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Plaintiff,  in  his  petition,  alleges,  in  substance  among  other 
things,  that  the  defendant  is  a  corporation  duly  organized  un- 
der the  laws  of  Ohio,  with  its  principal  place  of  business  in 
the  city  of  Cleveland;  that  on  and  prior  to  October  20th,  1917, 
plaintiff  was  regularly  employed  by  the  defendant  in  the  city 
of  Defiance,  Ohio,  and  in  the  course  of  his  employment  received 
certain  injuries  described  in  the  petition ;  that  thereafter  plaint- 
iff was  confined  to  his  home  and  remained  under  the  care  of  a 
physician  for  a  considerable  length  of  time  and  when  discharged 
by  his  physician  was  and  still  is  unable  to  continue  his  regular 
work  on  account  of  the  weakness  of  his  right  shoulder  and  right 
elbow,  which  weaknesses  are  the  result  of  said  injuries;  that 
at  the  time  of  receiving  said  injuries,  plaintiff  was  receiving 
wages  from  the  defendant  at  the  rate  of  35c  an  hour  and  work- 
ing six  days  per  week;  that  prior  to  receiving  said  injuries 
plaintiff  was  strong  and  healthy  and  able  to  perform  manual 
labor  of  all  kinds;  that  at  and  prior  to  said  20th  day  of 
October,  1917,  defendant  had  duly  elected  to  pay  compensa- 
tion direct  to  its  injured  employees  as  provided  by  Section 
1465-69  of  the  General  Code  of  Ohio,  and  the  Industrial  Com- 
mission of  Ohio  duly  accepted  said  election  to  so  pay  said  em- 
ployees, and  that  the  defendant  did  pay  said  plaintiff  the 
amounts  provided  by  law  to  be  paid  for  a  period  of  about  21 
weeks;  that  thereafter  plaintiff  and  defendant  could  not  agree 
as  to  the  amounts,  if  any,  that  should  be  paid  by  defendant 
to  plaintiff,  and  the  matter  of  the  payment  of  further  compen- 
sation was  duly  submitted  to  the  Industrial  Commission  of 
Ohio,  and  such  proceeding's  were  had  that  said  commission  at 
various  times  ordered  certain  amounts  to  be  paid  to  plaintiff 
by  said  defendant,  and  said  defendant  paid  to  plaintiff  all  the 
amounts  so  ordered  to  be  paid  up  to  and  including  May  7th, 
1919. 

That  plaintiff  made  application  and  all  necessary  reports  for 
payment  of  further  compensation  between  the  dates  of  May  7th, 
1919,  and  November  1st,  1919,  to  said  Industrial  Commission 
of  Ohio,  and  said  Industrial  Commission  heard  said  applica- 
tion for  payment  of  compensation  between  said  dates  on  the 
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31st  day  of  December,  1919,  and  upon  said  hearing  said  com- 
mission ordered  that  further  compensation  be  denied  on  the 
ground  that  plaintiff  did  not  suffer  an  impairment  in  wages 
during  said  period — ^said  cause  being  No.  54545,  Section  22  on 
the  docket  of  said  Industrial  Commission  of  Ohio. 

That  plaintiff  did,  during  said  period  of  May  7th,  1919,  to 
November  1st,  1919,  suffer  an  impairment  of  his  wage  and  earn- 
ing capacity  and  does  now  and  will  during  his  life  suffer  an 
impairment  of  his  wage  and  earning  capacity,  all  of  which  is 
the  result  of  the  injuries  hereinbefore  described,  and  that  if 
his  said  shoulder  and  said  elbow  were  well  and  in  the  condition 
that  they  were  in  before  said  injury,  he  would  have  received 
during  said  period  from  May  7,  1919,  to  November  1,  1919,  at 
least  $15  a  week  more  than  he  did  receive  and  would  now  be  re- 
ceiving at  least  $15  per  week  more  than  he  is  now  receiving, 
and  that  his  future  earnings  would  be  far  in  excess  of  what 
they  will  be,  and  would  have  received  between  said  date  of  No- 
vember 1,  1919,  and  the  present  date,  at  least  $15  per  week 
more  than  he  did  receive;  that  plaintiff  is  now  31  years  of 
age  and  is  not  prepared  or  qualified  to  do  work  other  than  man- 
ual labor. 

Plaintiff  prays  that  this  court  and  a  jury  may  determine  his 
rights  in  the  premises;  that  it  be  adjudicated  by  a  jury  in  this 
court  that  he  has  an  impairment  of  his  earning  capacity  from 
an  injury  received  while  in  the  course  of  his  employment  by 
defendant,  and  that  he  be  allowed  compensation  according  to 
law  and  for  such  other  relief  as  may  be  proper. 

The  defendant  demurs  to  the  petition  on  the  ground  that  the 
same  does  not  state  facts  sufficient  to  state  a  cause  of  action. 

In  support  of  its  contention,  the  defendant  cites  Section 
1465-90  of  the  General  Code  as  found  on  pages  322  and  323  of 
Vol.  108  0.  L.     This  section  provides,  in  part,  that: 

*'In  case  the  final  action  of  such  commission  denies  the  right 
of  the  claimant  to  participate  at  all  or  to  continue  to  participate 
in  such  fund  on  the  ground  that  the  injury  was  self-inflicted 
or  on  the  ground  that  the  accident  did  not  arise  in  the  course 
of  employment,  or  upon  any  other  ground  going  to  the  basis 


46  DEFIANCE  COUNTY  COMMON  PLEAS. 

Dietrick  vs  Crowell  Co.  f Vol.  23  (N.S.) 

of  the  claimant's  right,  then  the  claimant,  within  thirty  (30) 
days  after  the  notice  of  the  final  action  of  such  commission, 
may,  by  filing  his  appeal  in  the  common  pleas  court  of  the  county 
wherein  the  injury  was  inflicted  or  in  the  common  pleas  court 
of  the  county  wherein  the  contract  of  employment  was  made, 
in  case  where  the  injury  occurs  outside  of  the  state  of  Ohio, 
be  entitled  to  a  trial  in  the  ordinary  way,  and  be  entitled  to  a 
jury  if  he  demands  it." 

The  defendant  contends  that  the  petition  in  this  case  not 
only  fails  to  show  that  claimant  was  denied  further  compensa- 
tion on  any  of  the  grounds  named  in  this  statute,  but  shows 
affirmatively  that  further  compensation  was  denied  on  another 
and  different  ground,  to- wit,  that  plaintiff  did  not  suffer  impair- 
irient  in  wages  after  May  7,  1919;  that  the  commission  recog- 
nized and  sustained  plaintiff's  right  thereto  and  awarded  him 
compensation  covering  a  period  of  over  a  year  and  a  half,  but, 
by  its  last  decision,  refused  further  compensation  upon  the  sole 
ground  that  the  impairment  of  earning  capacity  resulting  from 
the  injury,  had  ceased.  Defendant  contends  that  the  commis- 
sion's refusal  on  this  ground  does  not  go  to  the  basis  of  the 
claimant's  right  to  continue  to  receive  compensation. 

Counsel  for  the  defendant  cites  the  case  of  Snyder  v.  State 
Liahility  Boar'd  of  Awards  et  dl,  94  O.  S.,  342,  decided  June 
23,  1916.  This  decision  seems  to  uphold  the  position  taken  by 
the  defendant. 

Since  said  decision,  however,  the  section  above  referred  to 
has  been  amended.  This  section  of  the  General  Code,  as  it 
stood  at  th  time  of  the  decision  in  the  Snyder  case  (103  0.  L., 
88)  did  not  provide  the  right  of  appeal  in  case  of  the  final  ac- 
tion of  the  Industrial  Commission  denying  the  right  of  the 
claimant  to  continue  to  participate  in  such  fund  on  any  of  the 
grounds  mentioned  in  such  section. 

Less  than  a  year  after  the  decision  in  the  Snyder  case,  this 
statute  was  amended  so  that  a  denial  of  the  claimant's  right 
further  to  participate  in  the  fund  was  made  appealable  on  any 
ground  going  to  the  basis  of  claimant's  right.  (107  0.  L., 
page  162.) 
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Is  it  not  reasonable  to  believe  that  this  amendment  to  the 
act  was  passed  by  the  Legislature  to  meet  just  such  a  condition 
as  we  find  in  this  case?  In  the  Snyder  case  the  court  had  ac- 
cepted jurisdiction  and  allowed  the  claimant's  compensation 
for  a  time,  then  evidently  found  that  his  earning  capacity  was 
no  longer  impaired  and  denied  him  the  right  further  to  par- 
ticipate in  the  fund. 

In  the  final  paragraph  of  Judge  Newman's  opinion  in  the 
Snyder  case,  the  court  say: 

**As  we  view  the  present  case,  plaintiff  in  error,  in  invoking 
the  jurisdiction  of  the  court  of  common  pleas,  sought  to  have 
that  court  review  the  amount  allowed  to  him  by  the  State  Lia- 
bility Board  of  Awards.  His  right  to  participate  in  the  fund, 
as  we  have  seen,  had  not  been  denied,  and  the  denial  of  this 
right  up)on  one  or  more  of  the  grounds  set  out  in  the  statute 
being  a  condition  precedent  to  his  right  to  appeal  to  the  court 
of  common  pleas,  that  court  was  therefore  without  jurisdic- 
tion to  act  in  the  matter,  and  the  court  of  appeals  was  correct 
in  so  finding." 

It  seems  to  us  that  the  question  for  the  court  to  decide  in 
this  case  is,  whether,  under  this  section  of  the  code  as  amended, 
the  denial  by  the  Industrial  Commission  of  the  claimant's  right 
to  further  participate  in  the  fund  or  receive  compensation  on 
the  ground  that  there  is  no  longer  any  impairment  of  claimant's 
earning  capacity,  goes  to  the  basis  of  claimant's  right  and  rend- 
ers his  case  appealable. 

It  is  conceded  by  counsel  for  defendant,  that  if  the  Indus- 
trial Commission  had  denied  claimant  the  right  to  further  par- 
ticipate in  the  fund  on  the  ground  that  the  injury  was  self- 
inflicted,  or  on  the  ground  that  the  action  did  not  arise  in  the 
course  of  claimant's  employment,  that  he  would  have  a  right 
to  appeal.  But  counsel  contends  that  denial  on  the  ground 
Ihat  claimant's  earning  capacity  is  no  longer  impaired,  does 
net  go  to  the  basis  of  his  claim.  It  seems  to  us  that  a  denial 
on  such  ground  strikes  at  the  very  foundation  of  plaintiff's 
claim  to  compensation;  that  an  impairment  of  claimant's  earn- 
ing capacity  is  just  as  vital  to  his  claim  as  either  of  the  juris- 
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(iictional  facts  conceded  and  plainly  expressed  in  the  statute. 
If  such  be  not  the  case,  then  the  Industrial  Commission,  by  find- 
ing, no  matter  how  monstrously  unjust,  that  the  plaintiff's  earn- 
ing capacity  is  not  impaired,  can  debar  the  most  worthy  claim- 
ant from  participating  in  this  fund,  either  upon  his  original 
application  to  participate  in  it,  or  upon  a  later  application  to 
continue  to  participate  in  it.  If  this  be  the  law,  it  is  time  that 
it  was  so  determined  and  the  General  Assembly  given  an  op- 
portunity to  change  it. 

The  law  expressly  provides  that  this  act  shall  be  liberally 
construed  to  carry  out  the  purposes  and  object  for  which  it 
was  passed,  and  we  believe  that  in  overruling  this  demurrer  we 
will  be  so  construing  the  law.  We  are  of  the  opinion  that  the 
amendment  to  this  act  in  1917  was  passed  to  meet  the  defect 
shown  to  exist  in  the  law  by  the  decision  in  the  Snyder  case. 
We  believe  the  decision  of  the  Cuyahoga  county  court  of  ap- 
peals, 30  0.  C.  A.,  166,  supports  our  position. 

The  demurrer  will,  therefore,  be  overruled,  and  exceptions 
noted  and  the  defendant  granted  leave  to  plead  further  by 
May  22,  1920. 
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TITLE  BY  ADVERSE  POSSESSION  TO  A  RIGHT  OF  WAY. 

Common  Pleas  Court  of  Columbiana  County. 

Annie  Sullivan  and  John  T.   C.   Suluvan  v.   Columbiana 

County  AGRicxn^TUBAL  Soctbty  et  al.* 

Decided,  September  Term,  1918. 

Right  of  Way  for  Use  as  Rtreet-^May  he  Acquired  by  Adverse  Posses- 
sion— Recitals  of  Deed — Actual  Possession  ty  Claimant  Sufficient 
Notice  to  Prospective  Purchaser — Canveyance  hy  a  Religious  So- 
ciety Without  Authority  of  Court — Open  to  Attack  by  Member  of 
Society  Only. 

1.  The  title  and  right  of  possession  to  a  right  of  way  may  be  acquired 

by  adverse  possession. 

2.  Where  a  part  of  a  right  of  way  is  specifically  described  in  a  deed  as 

appurtenant  to  the  land  conveyed,  the  grant  is  thereby  limited  to 
that  part,  although  formerly  a  more  extended  right  was  attached 
as  an  appurtenance.  Especially  is  this  so  when  neither  the  neces- 
sity, nor  the  convenience  of  the  latter  longer  exists. 

3.  Actual  possession  by  an  adverse  claimant  is  notice  to  a  prospective 

purchaser  of  such  equitable  title  as  the  one  in  possession  may 
prove  to  have. 

4.  The  want  of  an  order  of  court  under  Section  10051,  General  Code, 

authorizing  a  religious  society  to  convey  real  estate  can  not  be 
taken  advantage  of  by  a  person  not  a  member  of  the  society.  The 
transaction  is  at  most  voidable,  subject  to  direct  attack  by  those 
only  who  had  a  right  to  object  at  the  time  and  upon  grounds  on 
account  of  which  the  order  would  probably  have  been  denied. 
♦Affirmed  by  the  Court  of  Appeals. 

William  H.  Spence,  for  plaintiffs. 

Billingsley,  Moore  A  Van  Fossan,  for  defendants. 

Duncan,  J. 

Heard  on  motion  for  a  new  trial. 

This  is  an  ejectment  case— tried  to  the  court.     Each  party 
claims  the  right  of  possession  of  the  land.    The  defendant,  the 
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Columbiana  County  Agricultural  Society,  is  in  possession. 
ITie  common  source  of  title  is  Peter  Young.  The  plaintiff, 
Annie  Sullivan,  owns  a  tract  in  the  city  of  Lisbon  4.30  x  12.10 
chains,  upon  which  she  resides.  We  will  call  this  tract  No.  1. 
While  Peter  Young  owned  this  tract  and  resided  upon  it,  April 
11,  1872,  he  conveyed  to  the  defendant  another  tract  lying  al- 
most cornering  it  to  the  southwest.  We  will  call  this  tract  No. 
2.  The  deed  for  this  tract  No.  2,  following  the  description,  con- 
tains these  provisions: 

''Excepting  and  reserving  therefrom  an  avenue  33  feet  wide 
off  of  and  along  the  west  side  of  the  said  lot  or  tract  of  land 
its  entire  length  from  north  to  south. 

Also  excepting  and  reserving  therefrom  a  right  of  way  33 
feet  wide  to  the  grantors,  their  heirs  and  assigns  (as  an  appur- 
tenance to  the  property  upon  which  they  now  reside)  along  the 
south  side  from  west  to  east  of  the  aforesaid  tract  until  a  good 
street  shall  be  made  and  opened  up  by  the  authorities  of  the 
village  of  New  Lisbon,  from  the  Fairfield  road  to  connect  with 
said  avenue  along  the  west  side  of  said  tract,  when  this  right 
shall  cease  and  be  terminated." 

Afterwards,  said  Peter  Young  died,  seized  of  tract  No.  1, 
leaving  a  will  by  which  he  devised  the  same  to  certain  of  his 
relatives,  who  in  1889  conveyed  it  to  J.  L.  Beilhart.  In  1901, 
said  Beilhart  conveyed  this  tract  with  certain  rights  of  way  to 
the  Spirit  Fruit  Society,  an  incorporated  religious  society,  and 
this  society  by  successive  deeds  conveyed  the  same  to  the  plaint- 
iff, together  with  a  right  of  way  therefrom  ''south  to  Prospect 
street.'*  This  street  begins  about  midway  of  the  west  side  of 
the  village  tract  No.  2,  and  runs  thence  to  other  streets  leading 
down  to  the  business  center  of  the  village.  It  had  just  re- 
cently been  dedicated  to  public  use. 

The  contention  arises  over  the  right  of  possession  of  the 
strip  33  feet  wide  north  and  south  along  the  west  side  of  tract 
No.  2,  as  a  right  of  way ;  also  along  the  south  end  thereof  from 
east  to  west. 

The  plaintiff  founds  her  claim  upon  the  provisions  of  these 
conveyances.  The  defense  as  to  the  north  and  south  strip  is 
founded  upon  a  written  contract  with  said  Beilhart,  acting  as 
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the  president  of  the  Spirit  Fruit  Society,  of  May  11,  1901,  of 
which  the  defendant  thereupon  took  possession,  and  on  March 
18,  1913,  received  a  deed  therefor.  The  defense  as  to  the  east 
and  west  strip  is  fonnded  upon  the  claim  of  adverse  possession 
of  the  defendant  for  a  period  of  twenty-one  years  and  more. 
The  finding  will  be  for  the  defendant. 

1.  As  to  the  east  and  west  strip.  I  am  satisfied  from  the 
evidence  that  the  defendant  has  been  in  possession  of  this  for 
more  than  twenty-one  years  to  the  exclusion  of  the  plaintiff 
and  those  through  whom  she  claims,  and  hence,  that  the  action 
therefor  is  barred  by  force  of  the  provisions  of  Sec.  11219,  G.  C, 
as  follows: 

**An  action  to  recover  the  title  to  or  possession  of  real  prop- 
erty, shall  be  brought  within  twenty-one  years  after  the  cause 
thereof  accrued." 

Title  and  right  of  possession  to  a  right  of  way,  as  well  as  a 
fee  simple,  may  be  acquired  by  adverse  possession.  Stevens 
v.  Shannon,  6  C.  C,  142,  3  Circ.  Dec,  386;  Moit  v.  Toledo,  17 
C.  C,  472,  7  Circ.  Dec,  216. 

2.  No  effective  grant  was  ever  made  to  the  plaintiff  either 
to  the  east  and  west  strip  or  the  part  of  the  north  and  south 
strip  south  of  Prospect  street.  The  grant  to  the  plaintiff  can 
include  nothing  more  than  her  grantor  then  possesed,  and  this 
rule  must  necessarily  extend  back  to  the  court  proceeding, 
wherein  the  Spirit  Fruit  Society  was  authorized  to  sell  tract 
No.  1  and  the  **  right  of  way  of  the  aforesaid  premises  south  to 
Prospect  street"  to  Robert  W.  Lange,  and  the  deed  made  to 
him  thereunder,  of  date  June  30,  1008,  so  limited  th'^,  jrrant. 
This  specification  of  the  right  of  way  was  carried  throusrh  all 
the  deeds  thence  on  up  to  the  deed  of  John  H.  Hiiiohliffe  nnd 
wife  to  the  plaintiff  where  the  grant  is  made  with  th^  '* appur- 
tenances" generally.  This  is  sufficient  ordinarily  to  carry  «11 
appurtenances  without  description.  4  Kent  Com.,  407;  *S*'WV/dv 
V.  Tihis,  46  Ohio  St.,  528 ;  Pavey  v.  Vance,  56  vlhio  St.,  162 : 
but  it  does  not  have  the  effect  to  grant  any  appurtenances  which 
the  grantor  did  not  have.    The  extent  of  the  plaintiff's  title 
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in  this  respect  is  measured  by  the  title  of  her  grantor,  John 
H.  Hinchliffe.  So  that,  if  the  ''right  of  way  from  the  afore- 
said premises  south  to  Prospect  Street''  was  specified  in  the 
deeds  leading  up  to  Hinchliffe,  the  plaintiff's  •'right  of  wav'* 
is  likewise  limited.  This  part  having  been  specified,  the  right 
as  to  the  other  part,  though  otherwise  implied,  is  thereby  ter- 
minated. ''Expressum  facit  cessare  iavitum."  Especially  is 
this  so  when,  as  here,  another  claimant  is  in  possession  of  the 
part  in  question,  and  another  way  out,  more  direct  and  con- 
venient, is  made  available  by  the  recent  dedication  of  a  new 
street. 

3.  The  defendant  was  in  possession  of  a  part  of  this  north 
and  south  right  of  wav  under  a  contract  therefor  with  The 
Spirit  Fruit  Society  for  the  purchase  thereof,  and  the  purchase 
price  had  been  paid.  This  created  an  equity  therein  in  favor  of 
the  defendant.  The  contract  was  executed.  Nothing  remained 
to  be  done  except  the  formal  part  of  making  the  deed,  and  now 
this  has  been  done.  This  deed  was  made  after  the  plaintiff's 
rights  attached,  but  it  does  not  affect  the  situation  as  it  existed 
before  she  purchased.  The  defendant's  possession  was  notice 
to  her. 

In  House  v.  Beatty,  7  Ohio  (pt.  2)  84.  it  is  held  that  noto- 
rious and  actual  possession  of  land  by  one  is  notice  to  all  of 
whatever  rights  he  has.  It  is  a  fact  to  invite  inquiry  of  anyone 
wishing  to  purchase.  In  Kelley  v.  Sianhury,  18  Ohio,  403.  it 
is  held  that  there  can  be  no  valid  plea  of  bona  fide  purchaser 
where  the  lands  purchased  are  in  the  actual  possession  of  third 
parties.  This  possession  is  notice  to  all  the  world  of  their 
rights.  Therefore,  the  purchaser  of  land  in  possession  of  a 
third  person  is  chargeable  with  notice  of  the  rights  and  equities 
of  the  one  in  possession.  And  in  McKimie  v.  Pcrrill,  15  Ohio 
St.,  162,  it  is  held  that  a  purchaser  of  land  in  the  actual  pos- 
session of  a  third  person  is  chargeable  with  the  notice  of  any 
equitable  title  of  the  one  in  possession,  whatever  the  same  may 
prove  to  be.  See  also  to  the  same  effect,  Day,  Williams  eft  Co. 
V.  Atlantic  &  0.  W.  Bt/.,  41  Ohio  St.,  392 ;  Jaeger  v.  Hardy,  48 
Ohio  St.,  335,  and  Boot  v.  Pennsylvania  Co.,  5  Dec,  315,  7  N. 
P.,  337. 
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Whether  an  order  of  court  was  necessary  to  authorize  the 
Spirit  Fruit  Society  to  convey  the  premises,  to  my  notion,  mat- 
ters little  under  the  facts  of  this  case.  The  statute  providing 
for  this,  Sec.  10051,  G.  C,  reads  as  follows: 

**When  a  *  •  *  religious  society  *  *  *  desires  to 
sell  •  •  *  any  real  estate  owned  by  it,  *  *  *  the  trus- 
tees, wardens  and  vestry,  or  other  officers  intrusted  with  the 
management  of  the  affairs  of  such  society  *  *  *  or  such 
society  *  •  •  itself,  if  it  be  incorporated  under  any  law 
of  this  state,  in  the  common  pleas  court  of  the  county  in  which 
the  real  estate  is  situated  may  file  a  petition  stating  how  and 
by  whom  the  title  thereto  is  held,  that  such  society  or  associa- 
tion desires  to  make  the  sale  *  *  *  and  setting  forth  the 
abject  thereof.  If  upon  the  hearing  of  the  case  it  appears  that 
such  sale    •     •     •     is  desired  by  the  members  of  the  society 

•  •  •  and  that  it  is  right  and  proper  that  authority  be  given 
to  accomplish  it,  the  court  may  authorize  the  trustees  or  other 
officers  of  the  society    *     •     •    or  if  incorporated  the  society 

•  •  •  itself,  to  sell  •  •  •  such  real  estate  in  accordance 
with  the  prayer  of  the  petition  and  upon  such  terms  as  the 
court  deems  reasonable." 

It  will  be  observed  that  there  is  no  prohibition,  words  of 
command  nor  condition  precedent  expressed  in  the  statute  which 
requires  a  holding  that  this  method  must  be  followed  in  order 
to  convey  a  good  title.  By  its  provisions,  if  ''it  appears  that 
such  sale     *     *     •     is  desired  by  the  members  of  the  society 

•  •  •  and  that  it  is  right  and  proper  that  authority  be  given 
to  accomplish  it,  the  court  may  authorize''  it.  Who  could  be 
heard  in  an  action  to  set  it  aside?  Certainly  not  a  stranger. 
And  if  a  member  of  the  society,  other  party  in  interest  or  the 
state  should  petition,  would  the  court  set  the  transaction  aside, 
if  it  appeared  that  at  the  time  of  the  transaction  the  sale  wa.s 
*' desired  by  he  members  of  the  society  and  was  right  and 
proper,"  under  the  circumstances  then  existing V  As  showing 
that  the  transaction  is  nothing  more  than  voidable  in  any  case, 
notice  the  reading  of  Sec.  10055,  6.  C,  as  follows: 

''When  the  trusteev  •r  other  offieers  sientioned  in  the  pre- 
ceding sections  heret^ftrt  havt  %%IA  kmi  conveyed  by  deed  in 
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fee  simple  *  •  *  any  real  estate  therein  mentioned,  with- 
out proceeding  as  required  by  such  sections,  and  the  grantees 
thereof  and  their  successors  in  line  of  title,  for  five  years  since 
the  date  of  such  conveyance,  held  continued,  exclusive,  noto- 
rious and  adverse  possession  of  the  real  estate  so  conveyed,  such 
sales  *  •  *  shall  have  the  same  validity  and  eflPect  as  if 
they  had  ben  made  by  proceedings  instituted  under  such  sec- 
tions and  duly  confirmed  by  the  court  of  common  pleas.'* 

This  section  merely  confi^rms  and  makes  absolute  any  con- 
veyance of  real  property  of  a  relicrious  society'  not  authorized 
by  order  of  court,  where  the  purchaser  has  *'held  continued, 
exclusive,  notorious  and  adverse  possession'*  thereof  for  five 
years  since  the  date  of  his  conveyance.  In  other  words,  it  is 
a  statute  of  limitations  within  which  an  action  may  be  brought 
by  an  interested  party  to  contest  the  right  on  the  facts  upon 
which  the  court  might  have  made  the  order  in  the  first  place 
under  said  Sec.  10051.  If  then  the  transaction  is  voidable  only, 
and  not  void,  it  must  stand  until  succe&<ifully  questioned  in  a 
direct  attack  by  some  one  who  had  a  right  to  be  heard  at  the 
time  it  was  made. 

It  therefore  follows  that  the  plaintiff  does  not  own  or  have 
the  right  of  possession  of  that  part  of  the  north  and  south 
strip  south  of  Prospect  street,  nor  that  part  thereof  north  of 
Prospect  street  described  in  the  contract  of  May  11,  1901,  ac- 
tually occupied  by  the  defendant.  The  defendant  is  not  in 
possession  of  any  other  part  of  the  land  described  in  the  peti- 
tion. 

The  defendant  John  T.  C.  Sullivan  is  interested  in  this 
controversy  only  as  the  husband  of  the  plaintiff,  Annie  Sullivan. 
D.  Carl  Scott  was  afterwards  made  a  defendant  as  recorder  of 
this  county.  The  deed  of  March  18,  1913,  from  the  Spirit  Fruit 
Society  to  the  defendant  had  been  left  with  him  for  record  and 
he  was  enjoined  from  recording  the  same  until  further  order. 
This  temporary  injunction  will  be  dissolved.  The  motion  for 
new  trial  if  one  is  filed  will  be  overruled  and  judgment  en- 
tered in  favor  of  the  defendants  for  their  costs  herein. 
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USE  OF  STREETS  FOR  POLES  AND  WIRES  CARRYING 

HIGH  VOLTAGE  CURRENT. 

Common  Pleas  Court  of  Crawford  County. 

James  M.  Smith  v.  The  Central  Power  Co. 

Decided,  1920. 

Abutting  Otoners — Rights  of  in  Street  not  Invaded — By  Poles  and 
Wires  Primarily  for  Street  Lighting  Purposes. 

Additional  croBs-arme  and  wires,  placed  on  poles  standing  between  the 
curb  and  sidewalk  for  the  purpose  of  carrying  a  high  voltage  cur- 
rent for  street  lighting  and  other  uses,  do  not  constitute  an  inva- 
sion of  the  rights  of  abutting  owners  or  an  additional  burden  upon 
their  property,  where  the  cross-arms  do  not  overhang  the  land 
of  adjoining  owners  and  the  lines  are  being  placed  by  a  com- 
pany having  a  franchise  for  the  purpose  contemplated. 

W.  C,  Beer  and  E.  J,  Myers  for  plaintiflE. 

Frank  Dore  and  Charles  Oallinger  for  defendant.  • 

Wright,  J. 

The  defendant  has  constructed  and  is  construetihg  a  high 
voltage  electric  line  along  Southern  avenue  in  this  city  in  front 
of  property  of  the  plaintiff  and  others  who  have  brought  sim- 
ilar suits  to  restrain  further  construction  and  for  an  order  for 
the  removal  of  that  part  already  constructed.  Poles  are  erected 
at  intervals  set  between  the  ndewalk  and  curb  on  the  side  of  the 
street  adjoining  the  property  of  the  plaintiff  and  others,  with 
cross  arms  supporting  transmission  wires.  No  part  of  the  cross 
arms  or  wires  extend  over  the  street  line  or  hang  over  the  land 
of  any  of  the  plaintiffs.  The  plaintiff  claims  that  this  is  an 
invasion  of  his  property  rights,  that  he  has  not  been  compen- 
sated therefore  nor  has  given  his  consent  to  the  erection  of  the 

^Affirmed  by  the  Court  of  Appeals  on  authority  of  Hus  v.  Railway  Light 
de  Power  Co.,  25  C.C.(N.S.),  44. 
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poles  and  equipment.  The  defendant  claims  that  it  received 
a  franchise  from  the  city  of  Bucynis  to  use  the  streets  for  this 
purpose;  that  it  has  a  contract  for  lighting  the  streets  of  the 
city  and  that  the  pole,  appliances  and  current  conveyed  over 
the  same  on  Southern  avenue  will  be  used  for  the  purpose  of 
lighting  that  street  and  other  streets  in  the  city. 

It  is  well  understood  that  a  property  owner  has  a  right  or 
property  interest  in  the  street  in  front  of  his  land,  but  just 
when  that  interest  ceases  or  is  subservient  to  the  rights  of  the 
public  has  resulted  in  many  conflicting  decisions  in  the  courts. 

The  title  to  the  street  is  not  absolutely  in  the  municipality. 
It  is  a  determinable  fee.  The  city  has  the  fee  only  in  trust  for 
street  purposes:  when  the  street  purposes  of  the  city  end,  then 
the  property  owner's  rights  begin,  and  any  infringement  on 
these  rights  is  a  taking  of  private  property,  for  which  compen- 
sation must  first  be  made.  The  courts  have  endeavored  to  deter- 
mine when  the  rights  of  an  adjoining  owner  are  taken  by  stat- 
ing that  any  additional  burden  upon  the  fee  is  an  infringement 
of  those  rights,  and  before  such  additional  burden  can  be  placed, 
the  property  owner's  consent  must  be  obtained.  The  defend- 
ant claims  that  the  erection  of  these  poles  and  the  transmission 
of  electric  current  is  for  street  purposes,  for  lighting  the  streets 
of  the  city.  This  would  unquestionably  be  a  street  purpose 
within  the  meaning  of  that  phrase.  If  the  defendant  has  shown 
this  by  the  evidence,  it  is  decisive  of  the  case  without  consider- 
ing the  numerous  conflicting  authorities  upon  the  rights  of  a 
property  owner  as  against  the  rights  of  public  utilities  who  use 
the  street  for  private  purposes,  although  serving  the  public  gen- 
erally, such  as  telephone  companies,  steam  heating  companies, 
etc. 

The  evidence  showed  the  current  furnished  by  the  defendant 
is  to  be  used  for  all  purposes,  including  lighting  the  streets  of 
the  city ;  the  defendant  claimed  that  the  line  in  question  was  a 
part  of  a  main  line  running  through  the  city  to  Upper  Sandusky 
and  Carey  and  that  the  furnishing  of  current  to  this  city  was 
only  one  of  its  objects. 
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The  engineer  of  defendant  stated  that  if  the  line  went  through 
to  Carey  or  some  other  point  it  would  be  for  the  purpose  of 
completing  another  circuit  enabling  current  to  be  brought  into 
the  city  from  the  west  as  well  as  the  east  side,  thus  doubling 
the  assurance  of  continuous  and  ample  service.  I  can  see  no 
difference  or  distinction  so  far  as  the  righta  of  the  property 
owners  are  concerned,  whether  it  goes  on  through  the  city  or 
whether  the  current  is  made  within  the  corporate  limits  and. dis- 
tributed therein. 

The  claim  is  made  that  the  line  being  a  high  voltage  or  main 
line,  it  requires  longer  poles,  more  wires  than  would  be  used  for 
a  distributing  line  for  street  lighting.  The  testimony  of  the 
defendant  was  that  the  same  poles  would  be  used  for  the  dis> 
tributing  line,  only  additional  wires  would  be  placed  upon 
them.  Will  the  additional  cross  arms  and  additional  wires  on 
the  poles  in  question  place  an  additional  burden  upon  the 
btreet?  To  say  that  it  would,  would  be  drawing  the  line  to 
a  very  fine  point.  My  opinion  is  that  it  would  not.  I  can  il- 
lustrate it  by  referring  to  the  sewers  in  the  city  streets.  A  sewer 
is  permitted  to  be  placed  in  the  street  on  the  theory  that  it 
drains  water  off  of  the  street  and  to  that  extent  is  used  for 
street  purposes.  Legally  a  sewer  could  not  be  placed  in  a 
street,  were  it  not  for  that  street  purpose  which  it  serves;  yet 
the  same  sewer  is  used  for  private  purposes,  for  sanitary  drain- 
age of  all  modern  homes  along  the  street,  which  is  in  realty  its 
larger  purpose  or  function,  and  not  the  drainage  of  the  street 
which  IS  incidental ;  yet  it  would  hardly  be  claimed  that  because 
it  serves  a  double  purpose  that  makes  it  an  additional  burden 
upon  the  fee. 

I  am  unable  to  see  that  any  added  servitude  is  placed  upon 
the  fee  by  placing  a  longer  pole  with  three  or  four  more  wires 
than  would  ordinarily  be  used  for  the  transmission  of  current 
for  only  lighting  the  streets.  The  fact  of  such  equipment  being 
there  would  be  the  real  invasion,  if  it  is  an  invasion,  and  not 
the  number  or  quantity  of  wires  and  cross  arms,  inasmuch 
as  such  equipment  would  not  interfere  with  the  property  own- 
er's enjoyment  of  light  and  air  or  ingress  and  egress. 
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Outside  of  ingress  and  egress,  light,  air  and  peaceable  en- 
joyment of  his  property,  the  ineorporal  rights  of  an  adjoining 
owner  in  the  street  are  more  theoretical  than  real. 

The  plaintiff  in  this  case  and  other  plaintiifis  in  similar  suits 
have  testified  that  the  presence  of  the  line  in  the  street  has 
depreciated  the  value  of  his  property.  Whether  this  is  true 
or  only  fanciful,  we  do  not  know.  People  generally  would 
prefer  not  to  have  such  a  line  in  front  of  their  property.  This 
is  probably  caused  by  the  supposed  dangerous  agency  of  elec- 
tricity. If  people  along  all  the  roads  and  all  the  streets  were 
of  this  notion,  we  could  not  have  the  modern  method  of  elec- 
tric lighting. 

Evidence  was  given  by  experts  that  the  high  voltage  wire  was 
not  as  dangerous  as  the  lower  voltage  or  distributing  lines.  The 
depreciation  of  the  value  of  property  from  the  danger  of  high 
voltage  lines  is«more  imaginary  than  real,  if  we  accept  as  true 
the  expert's  opinion.  There  is  undoubtedly  a  dangerous  agency 
present  in  the  use  of  electricity,  more  than  there  would  be  in 
the  use  of  kerosene  lamp  or  gas  light.  There  is  also  a  more 
dangerous  agency  present  in  the  use  of  automobiles  over  the 
streets  at  the  rate  of  speed  they  travel  than  there  was  in  the  use 
of  the  slow  moving  ox-cart,  yet  we  do  not  displace  the  modern 
way  for  the  antiquated  method,  on  account  of  the  increase  dan- 
ger attending  it,  nor  can  property  owners  object  to  the  use  of 
the  street  in  this  way  by  reason  of  the  danger. 

There  may  be  some  inconvenience  suffered  by  property  own- 
ers by  reason  of  such  a  line  in  front  of  their  property ;  but  there 
is  no  measurable  damage  suffered  unless  ingress  or  egress,  light, 
air,  etfj.,  is  cut  off.  If  a  pole  were  set  in  front  of  a  drive  way. 
it  would  have  to  be  removed  or  adequate  damage  paid.  To  set 
a  pole  in  front  of  an  imaginary  driveway,  or  one  that  might  be 
established  in  the  future,  is  not  a  present  damage  or  loss. 

It  is  claimed  that  the  General  Code  requires  such  transmis- 
sion wires  to  be  insulated  or  covered;  the  defendant  claims  in- 
sulation of  high  voltage  wires  is  impracticable  and  is  not  a 
safeguard.  If  the  code  is  to  be  construed  as  requiring  wires  to 
be  insulated  then  the  law  would  be  a  reason  for  requiring  the 
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defendant  to  insulate  its  wires^  and  not  a  reason  for  tearing 
them  down. 

It  is  contended  also  that  the  defendant  as  assignee  of  the  pres- 
ent lighting  contract  for  the  Bucyrns  Light  and  Power  Com- 
pany has  no  authority  under  the  assigned  contract  for  the  rea- 
son that  it  has  not  been  shown  the  city  consented  to  such  as- 
signment. The  defendant  has  a  franchise,  as  shown  in  evi- 
dence, to  use  the  streets  for  its  poles  and  wires,  and  a  contract 
for  UghtiDg  beginning  December  15,  1919.  Its  contract  and 
franchises  with  the  city  for  future  lighting  would  be  sufficient 
even  though  the  present  contract  is  incomplete  by  reason  of  the 
city  not  consenting  to  its  assignment. 

It  having  been  shown  that  the  defendant  is  to  use  the  poles, 
wired  and  equipment  for  lighting  the  streets  and  public  places 
of  the  city  of  Bucyrus,  such  use  of  Southern  avenue  for  street 
purposes  is  superior  to  the  rights  or  easement  in  the  street  by 
an  adjoining  owner  and  there  is  no  invasion  or  taking  of  his 
property  interests.  This  conclusion  is  supported  by  the  follow- 
ing authorities:  25  C.  C.  (N.  S.),  44;  66  0.  S.,  166;  Curtis  on 
Electricity,  Sec.  281. 

The  case  of  Mantel  v.  Bucyrus  Telephone  Co.,  20  C.  C,  345, 
decided  by  the  circuit  court  of  this  county,  is  not  applicable  for 
the  reason  that  the  pole  and  equipment  enjoined  from  being 
placed  in  front  of  a  business  place  was  not  to  be  used,  for  street 
purposes  but  wholly  for  private  purposes. 

The  case  of  Hays  v.  Columbiana  Telephone  Co.,  decided  by 
the  circuit  court  of  Columbiana  county  in  1901,  a  year  after  the 
Mantel  case  was  decided  is  in  direct  conflict  with  the  Mantel 
case. 

The  case  of  Stone  v.  Cwyahoga  Light  Co.,  decided  by  the 
Cuyahoga  Common  Pleas  Court  in  1909,  9  N.P.(N.S.),  545,  con- 
tains the  better  reasoning  in  cases  where  the  streets  are  taken 
for  private  purposes. 
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DETERMINATION  AS  TO  THE  TIME  TO  WHICHfTHE  WORDS  **  IN 
CASE  OF  DEATH  WITHOUT  ISSUE"  REFER. 

Court  of  Common  Pleas  of  Clark  County. 
John  H.  Cavanaugh  v.  Charles  Rexer  et  al.* 

Decided,  April  5,  1920. 

Wills — Life  Estate  Created — Property  to  Then  Oo  to  a  Designated  Per- 
son— But  in  Case  of  Death  Without  Issue  Then  to  Certain  Heirs — 
Action  to  Quiet  the  Title  to  Said  Property. 

Where  a  testatrix  by  her  will  devises  real  e&tate  to  A  for  life  and  after- 
wards to  B  in  fee  simple,  but  in  case  of  the  death  of  B  without 
issue  to  the  next  of  kin  of  the  testatrix,  the  words  "in  case  oif 
death  without  issue"  refer  to  the  death  of  B  without  issue  during 
the  lifetime  of  A,  and  If  B  survives  A  her  title  becomes  absolute  in 
fee  simple,  unless  a  contrary  intent  is  evinced  by  the  language  of 
the  will. 

A.  C.  Link,  for  plaintiff. 

Hamilton  Bros.,  J.  E,  West,  V,  0.  Hahn,  for  defendants. 

Geiger,  J. 

This  is  an  action  to  quiet  the  title  of  the  plaintiff  to  the  north 
half  of  Lot  No.  39  in  Demint's  addition  to  the  city  of  Spring- 
field. 

The  case  is  submitted  to  the  court  upon  an  agreed  statement 
of  fact,  from  which  it  appears,  among  other  things,  that  plaintiff 
acquired  his  title  by  two  deeds,  one  a  tax  deed  and  the  other  a 
quit  claim  deed  from  Jennie  A.  Dudley;  that  Jennie  A.  Dudley 
was  formerly  Martha  Jane  Ann  Hurth  and  that  she  acquired 
her  title  by  virtue  of  the  last  will  and  testament  of  Jane  Hardy. 
The  said  Jennie  A.  Dudley  was  a  daughter  of  Nancy  Hurth, 
who  was  mentioned  in  the  will  as  the  niece  of  Jane  Hardy; 
that  Jane  Hardy  died  in  1863  leaving  no  issue  and  leaving  as 

^Affirmed  by  the  Court  of  Appeals,  May  2S,  1929. 
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her  nearest  heirs  and  next  of  kin  her  brothers  and  sisters  and 
said  niece,  Nancy  Hurth,  and  the  daughter  of  said  niece,  the 
grantor  in  said  quit  claim  deed;  that  at  the  death  of  the  tes- 
tatrix said  Martha  Jane  Ann  Hurth  was  about  three  years  old; 
that  Nancy  Hurth,  niece  of  said  Jane  Hardy  and  mother  of 
Martha  Jane  Ann  Hurth  survived  the  said  testatrix  and  died 
about  twenty-five  years  ago;  that  Martha  Jane  Ann  Huith  is 
still  living  at  the  age  of  about  sixty  years.  She  had  issue,  one 
son,  who  died  in  1882;  that  there  is  no  probability  of  her  hav- 
ing any  other  issue. 

The  question  calls  for  the  proper  construction  of  the  will 
of  Jane  Hardy  and  involves  the  construction  of  Items  2,  3,  4 
and  5,  which  are  as  follows: 

**Item  2.  I  devise  all  my  real  and  personal  property  in 
trust  for  the  sole  use,  benefit  and  behoof  of  my  niece  Nancy 
Hurth  for  her  lifetime  and  after  her  death  to  the  daughter 
of  said  Nancy  Hurth,  the  name  of  said  daughter  being  Martha 
Jane  Ann  Hurth,  in  fee  simple. 

**Item  3.  I  hereby  name  Elam  Kinney  as  trustee  to  carry 
out  the  trust  set  forth  in  the  last  item. 

**Item  4.  The  devise  to  my  niece  in  trust  in  Item  2  is  un- 
derstood to  be  without  the  power  of  disposition  on  her  part, 
or  the  power  to  charge  the  property  with  debt. 

**Item  5.  In  case  of  the  death  of  Martha  Jane  Ann  Hurth 
without  issue,  I  devise  the  property  aforesaid  to  my  next  of 
kin  to  be  distributed  according  to  law." 

The  claim  of  the  plaintiff  is  that  when  Martha  Jane  Ann 
Hurth  survived  her  mother,  the  life  tenant,  the  title  became 
absolute  in  her. 

The  claim  of  the  defendant  is  that  Martha  Jane  Ann  Hurth, 
under  the  will,  takes  the  fee  simple  title  subject  to  be  deter- 
mined by  the  contingency  of  dying  without  issue  at  the  time  of 
her  death  and  that  if  she  should  so  die  without  issue,  the  estate 
would  pass  over  to  the  surviving  heirs  of  the  testatrix  by  way 
of  executory  devise. 

The  rule  is  well  established  in  Ohio  that  where  there  is  a 
devise  in  fee  to  A,  but  if  he  die  without  issue  then  to  B  in 
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fee,  the  words  **if  he  die  without  issue*'  are  to  be  interpreted 
according  to  their  popular  meaning  and  have  reference  to  the 
time  of  the  death  of  A,  unless  the  contrary  intention  is  plainly 
expressed  in  the  will  or  is  necessary  to  carry  out  its  undoubted 
purpose;  and  if  A  have  no  children  or  issue  living  at  the  time 
he  dies,  B  takes  under  such  devise;  that  A  would  take  an 
estate  in  fee  simple  subject,  however,  to  be  determined  by  the 
contingency  of  his  dying  without  issue  living  at  the  time  of 
his  death,  on  the  happening  of  which  the  estate  would  pass 
over  by  way  of  executory  devise.  Parish  v.  Ferris,  6  0.  S., 
563 ;  NUes  v.  Or(»i/,  12  0.  S.,  320 ;  Taylor  v.  Foster,  17  O.  S., 
166;  Smith  v.  Haiikins,  27  O.  S.,  371 ;  Piatt  v.  Sintov,  37  0.  S., 
353;  Durfee  v.  MacNeil,  58  0.  S.,  23S;  A^iderson  v.  Realty  Co., 
19  C.  C.  Dec,  267. 

Is  a  contrary  intention  plainly  expressed  in  the  will  or  neces- 
sary to  carry  out  its  undoubted  purpose! 

By  the  will  the  estate  is  devised  to  the  niece  of  the  testatrix 
for  her  lifetime  and  after  her  death  to  her  daughter  in  fee,  with 
the  provision  that  in  the  case  of  the  death  of  the  daughter 
without  issue  the  property  is  devised  to  the  next  of  kin  of  the 
testatrix. 

Does  the  intervention  of  the  life  estate  of  Nancy,  the  mother 
of  Martha,  distinguish  the  case  from  the  above  cited  cases? 

In  none  of  the  cases  above  cited  except  Niles  v.  Gray,  are  the 
devises  subject  to  a  life  estate.  In  each  of  the  others  it  is  the 
condition  of  the  will  that  if  the  primary  devisee  shall  die  with- 
out issue  the  estate  shall  pass  over. 

In  the  first  of  the  cases  above  cited  the  contention  was  that 
the  words  used  referred  in  general  to  an  indefinite  failure  of 
issue,  which  would  create  an  estate  tail  and  the  court  refused 
to  adopt  this  English  rule  as  the  law  of  Ohio. 

In  the  case  of  Sinton  v.  Boyd,  19  0.  S.,  30,  it  is  held  that  in 
the  construction  of  wills  words  of  survivorship  shall  be  referred 
to  the  period  appointed  by  the  will  for  the  payment  or  distribu- 
tion of  the  subject  matter  of  the  gift,  unless  a  contrary  inten- 
tion is  evinced  by  the  language  of  the  will. 


NISI  PRIUS  REPORTS— NEW  SERIES.  68 


19S0.]  Cavanaugb  t.  Rexer  et  al. 

This  court  in  the  case  o£  Wood,  Admr.,  v.  Wood,  22  N.  P.  (N. 
S.),  302,  held: 

''"Where  a  testator  bequeathes  his  property  to  his  wife  dur- 
ing her  life,  with  the  provision  that  after  her  death  it  shall 
be  divided  among  his  children  and  in  the  event  of  the  death 
of  any  of  the  children  without  issue  or  heirs  their  share  shall 
revert  to  the  surviving  heirs  of  the  testator  to  be  divided 
equally  among  them,  the  intervention  of  the  life  estate  fixes 
survivorship  as  of  the  time  of  the  distribution  and  after  the 
termination  of  the  life  estate." 

The  court  in  that  case  relied  strongly  upon  the  cases  of  MU- 
ler  V.  Miller,  10  O.  N.  P.  (N.  S.),  630,  affirmed  by  the  Supreme 
Court  without  report,  88  0.  S.,  563,  and  Pendleton  v.  Bowler, 
11  Ohio  Dec.  Rep.,  551,  27  W.  L.  B.,  313,  affirmed  \^ithout 
report,  54  O.  S.,  654. 

It  appears  to  the  court  that  the  evident  intention  of  the  tes- 
tatrix under  this  will  was  to  give  to  her  niece  the  life  estate  in 
the  property,  with  the  provision  that  it  should  go  upon  her 
death  to  her  daughter,  provided  she  be  living  at  the  time  of 
the  death  of  the  mother,  but  that  if  the  daughter  should  die 
without  issue  prior  to  the  death  of  her  mother,  then  the  estate 
was  to  go  to  the  next  of  kin  of  the  testatrix  to  be  distributed 
according  to  law. 

There  are  two  rules  of  law  which  further  fortifv  this  view — 
one  that  where  an  estate  in  fee  simple  is  once  given  language 
cutting  it  down  must  be  equally  clear,  and  the  other  that  a 
construction  which  ties  up  an  estate  is  not  favored.  It  can 
hardly  be  conceived  that  the  testatrix^intended,  after  having 
given  an  estate  in  fee  simple  to  her  grand  niece,  who  was  then 
about  three  years  of  age,  that  it  should  be  tied  up  without  power 
of  alienation  in  fee  until  it  should  be  determined  whether  the 
grand  niece  should  ultimately  die  without  issue.  The  evident 
intention  of  the  testatrix  was  to  give  a  life  estate  to  her  niece 
w^ithout  power  of  disposition  and  under  the  control  of  a  trustee 
and  that  if  during  such  life  estate  the  grand  niece  should  die 
without  issue,  the  heirs  at  law  should  take  the  estate,  but  that 
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if  her  grand  niece  should  be  living  at  the  time  of  the  death  of 
her  niece  that  she  should  take  the  estate  in  fee  simple  absolute. 

It  would  be  a  work  of  supererogation  to  comment  at  length 
upon  the  cases  which  lead  to  this  conclusion  as  they  are  so 
well  collated  and  commented  upon  in  the  two  cases  above  re- 
ferred to,  viz:  Miller  v.  Miller  and  Pendleton  v.  Bowler,  both 
of  which  were  affirmed  by  the  Supreme  Court.  The  court  en- 
dorses and  relies  upon  the  reasoning  of  these  cases. 

The  plaintiff  in  this  case  having  derived  his  title  by  quit 
claim  from  the  grand  niece,  Jennie  A.  Dudley  (designated  in 
the  will  as  Martha  Jane  Ann  Hurth),  acquired  by  such  deed  a 
fee  simple  absolute  title  to  the  real  estate  and  the  title  should 
be  quieted  as  against  the  other  heirs  of  the  testatrix,  Jane 
Hardy. 

Judgment  accordingly. 
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INVALIDITY  OF  THE  CLEVELAND  ORDINANCE  RELATING  TO 
EMPLOYMENT  OF  GUARDS  DURING  INDUSTRIAL 

DISTURBANCES. 

Common  Pleas  Court  of  Cuj'ahoga  County. 

In  re  W.  C.  Reilly. 

t 
I 

Decided,  November  20,  1919. 

8tr%k€8--^Invalid  Restrictions  on  Employment  of  Guards — Cleveland  Or- 
dinance in  Violation  of  Constitutional  Guaranties. 

The  Cleveland  ordinance,  forbidding  the  employment  of  guards  during 
industrial  disturbances  except  under  the  restrictions  eet  forth  in 
the  opinion,  is  in  violation  of  rights  which  are  fundamental  and 
inalienable  and  which  can  not  be  abridged,  or  made  difficult  or  im- 
possible of  exercise  by  the  notions  or  opinions  of  a  municipal  di- 
rector of  public  safety. 

Stevens,  J. 

W.  C.  Reilly  is  under  sentence  of  the  Municipal  Court  to  pay 
a  fine  of  $25  and  to  be  imprisoned  in  the  workhouse  for  thirty 
days.  To  obtain  release  from  imprisonment  he  brings  this  pro- 
ceeding in  habeas  corpus,  claiming  that  the  ordinance  under 
which  he  was  sentenced  is  invalid,  and  that  his  imprisonment 
is  therefore  unlawful.  If  his  claim  in  this  respect  is  well 
founded,  his  right  to  be  so  released  is  clear. 

Reilly  was  found  guilty  in  the  Municipal  Court  of  violating 
ordinance  No.  50140.  This  ordinance  attempts  to  make  it  un- 
lawful for  any  person  to  act  as  a  special  guard  during  indus- 
trial disturbances  or  strikes,  unless  he  has  first  furnished  to  the 
director  of  public  safety  **such  information  as  the  director  may 
require,"  and  has  given  bond  in  the  sum  of  $1,000,  conditioned 
as  is  the  bond  of  a  regular  police  officer. 

An  analysis  of  the  provisions  of  this  ordinance,  and  a  brief 
consideration  of  the  nature  and  bearing  of  these  provisions, 
will,  in  my  opinion,  make  obvious  the  proper  disposition  of  this 
case. 

Section  1  of  the  ordinance  forbids  any  person,  firm  or  cor- 
poration from  employing  any  persou  as  a  special  guard  * '  dur- 
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ing  any  industrial  disturbance  or  strike,"  unless  such  person 
''shall  first  have  been  empowered  to  act  as  such  special  guard 
by  the  director  of  public  safety/' 

Section  4  defines  a  special  guard  as  any  person,  other  than 
a  policeman,  ''acting  as  protector  of  property  or  in  any  police 
capacity." 

By  sections  2  and  3,  any  person  desiring  to  act  as  such  spe- 
cial guard  must  make  application  for  that  privilege  to  the  di- 
rector of  public  safety,  furnishing  the  director  with  such  in- 
formation as  he,  the  director,  "may  require."  The  ordinance 
is  silent  as  to  the  character  of  information  which  the  director 
may  require,  and  neglects  to  provide  that  the  director  is  required 
to  authorize  one  to  be  a  special  guard  if  all  requirements  as 
to  information  have  been  met.  A  person  "empowered"  to  act, 
as  special  guard,  must  give  bond  of  $1,000,  approved  by  the 
director,  having  the  same  conditions  as  the  bond  of  a  regular 
policeman,  and  such  person  "shall  be  directly  responsible  to 
and  under  the  orders  of  the  chief  of  police  of  the  city  of  Cleve- 
land." 

If  such  person  has  not  resided  six  months  in  the  city  of 
Cleveland,  and  "fails  to  file  satisfactory  recommendations  with 
the  director  of  public  safety,  from  the  police  department  of 
the  city  of  his  last  residence,"  his  description  and  finger  prints 
"shall  be  forwarded  to  the  police  department  of  the  place  of 
last  residence,  and  no  action  shall  be  taken  by  the  director  of 
public  safety  upon  his  application  until  satisfdctory  informa- 
tion from  said  police  department  is  received."  Any  person  who 
fails  "to  conform  to  any  of  these  requirements  shall  be  fined 
not  less  than  .$25  nor  more  than  $100,  or  imprisonment  not  more 
than  thirty  days,  or  both." 

What  is  the  meaning  of  this  ordinance,  when  we  consider 
the  possible  and  probable  effects  of  its  application? 

It  forbids  the  employment  of  guards  "during  any  industrial 
disturbance  or  strike."  It  does  not  forbid  such  employment 
during  times  of  industrial  quietude.  In  other  words,  guards 
may  not  be  employed  at  the  very  time  when  there  is  a  possible 
menace  to  property  or  personal  safety.  Guards  may  be  em- 
ployed at  any  time  excepting  when  they  may  be  needed.    The 
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ordinance  does  not  define  ** industrial  disturbance**  or  ** strike." 
How  general  must  be  the  *' disturbance"  to  make  the  ordinance 
applicable  t  So  far  as  the  language  of  the  ordinance  is  con- 
cerned, if  there  is  any  industrial  disturbance  or  strike  anywhere, 
no  one  in  the  city  may  employ  a  guard,  that  is — **a  protector 
of  property." 

Who  is  the  director  of  public  safety,  that  he  may  ** require" 
information  from  persons  acting  as  guards  of  private  property  Y 
The  ordinance  does  not  specify  what  information  he  may  *' re- 
quire." Under  the  ordinance  he  might  ''require"  any  kind  of 
information  which  his  fancy  or  his  predilections  or  his  sym- 
pathies suggested.  After  he  has  received  all  the  information 
that  he  requires,  there  is  no  provision  in  the  ordinance  that  he 
shall  empower  persons  to  serve  as  guards.  He  may  grant  or 
refuse  the  privilege  as  he  sees  fit.  No  matter  how  great  may 
be  the  necessity  for  the  protection  of  private  property,  the  di- 
rector of  public  safety  would  be  acting  entirely  within  the  terms 
of  the  ordinance  if  he  refused  to  "empower"  special  guards. 

The  ordinance  says  that  a  special  guard  is  "any  person  act- 
ing as  a  protector  of  property."  I  doubt  if  a  statute  or  ordi- 
nance similar  to  this  has  ever  before  been  enacted  in  the  United 
States.  The  protection  of  property  has  not,  heretofore,  been 
regarded  as  an  activity  so  oflfensive  in  its  nature  as  to  require 
stringent  regulation.  The  assumption  heretofore  has  been  that 
any  one  was  acting  entirely  within  his  fundamental  rights 
when  he  sought,  without  let  or  hindrance,  from  any  one,  to  pro- 
tect his  property.  A  complete  development  of  the  idea  em- 
bodied in  this  ordinance  would  suggest  an  amendment  making 
it  unlawful  for  any  person  to  employ  a  guard  to  protect  his 
life,  or  the  lives  of  members  of  his  family.  The  menace  to  pub- 
lic safety  which  inheres  in  the  universal  instinct  of  self-defense 
would  thus  be  removed. 

In  support  of  the  claim  that  the  ordinance  is  valid,  there  is 
cited  the  case  of  State  of  Ohio  v.  Hogan,  63  O.  S.,  202.  This 
case  upheld  the  constitutionality  of  a  law  punishing  a  tramp 
who  is  found  carrying  a  firearm.  The  Supreme  Court  held 
it  proper  to  forbid  tramps  from  carrying  firearms.  The  tramp, 
it  said,  is  a  menace  to  society.    "He  is  numerous,  and  he  is 
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dangerous.  He  is  a  nomad,  a  wanderer  on  the  face  of  the 
earth,  with  his  hand  against  every  honest  man,  woman  and 
child,  in  so  far  as  they  do  not  promptly  and  fully  supply  his 
demands." 

To  apply  the  reasoning  and  rule  of  the  Supreme  Court  to 
this  case,  we  must  place  the  tramp  and  the  one  who  seeks  to 
protect  his  own  property  in  the  same  odious  class.  It  can  not 
be  done. 

This  is  not  a  concealed-weapon  ordinance,  hut  one  is  justified 
even  in  carrying  a  concealed  weapon  if,  in  the  language  of  Sec- 
tion 13693,  General  Code,  ''he  was,  at  the  time,  engaged  in  a 
lawful  business,  calling  or  employment,  and  the  circumstances 
in  which  he  was  placed  justified  a  prudent  man  in  carrying 
such  weapon  for  the  defense  of  his  person,  property  or  fam- 
ily.'' 

By  Section  4  of  Article  I,  of  the  Constitution  of  Ohio,  **The 
people  have  the  right  to  bear  arms  for  their  defense  and  secur- 
ity.'' 

Sec.  1  of  the  Bill  of  Rights  declares  that  **A11  men  have  cer- 
tain inalienable  rights,  among  which  are  those  of  defending  life 
and  protecting  property." 

These  rights  are  inalienable,  and  fundamental,  and  can  not 
be  abridged  or  restricted  by  a  city  council,  or  made  difficult  or 
impossible  of  exercise  in  accordance  with  the  notions  or  opin- 
ions of  a  municipal  director  of  public  safety. 

This  ordinance  is  so  manifestly  invalid  and  unconstitutional 
that  none  of  the  extremest  presumptions  as  to  the  validity  of 
legislation  enactments  can  serve  to  redeem  any  phase  of  it. 

The  writ  is  allowed,  and  the  petitioner  is  discharged. 
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UABIUTY  OF  REMOTE  TRANSFEREE  OF  AN  INVAUD 

PROMISSORY  NOTE. 

Court  of  Common  Pleas  of  Richland  County. 

J.  C.  YoELKEB  y.  John  A.  Abras.'I' 

Decided,    June  5,  1919. 

Promissory  Note—Executed  for  an  Ifivalid  Consideration — Action 
Against  the  Vendor — Warranty  Eml>odied  in  a  Qualified  Endorse- 
ment with  Delivery — Naiure  of  Action  Brought  hy  Subsequent 
Owner — Estoppel— Presumption — Liability  Without  Notice  of  Dis- 
honor and  Demand  for  Payment. 

1.  A  promissory  note  and  a  mortgage  executed  and  delivered  to  secure 

the  payment  of  the  same,  giyen  by  a  third  party  to  supprese  a 
criminal  prosecution  on  the  charge  of  embezzlement  of  funds  by  an 
employee,  are  both  void,  and  no  action  can  be  predicated  on  either 
the  note  or  the  mortgage. 

2.  The  vendor  of  a  promissory  note  by  delivery  and  qualified  endorse- 

ment, notwithstanding  such  indorsement,  "without  recourse  on 
me/'  after  due,  for  value,  warrants,  among  other  things,  that  the 
note  is  founded  on  a  valid  consideration,  and  this  warranty  extends 
to  a  remote  transferee  of  the  note.  Section  8143  and  8170  G.  C. 

3.  In  such  case  a  subsequent  owner  and  holder  of  the  note  for  value 

can  maintain  an  action  for  the  amount  paid  by  him  for  the  note 
with  interest  thereon  from  the  date  of  its  purchase,  on  the  breach 
of  the  warranty,  against  the  original  payee  who  endorsed  the  note, 
provided  the  owner  and  holder  thereof  has  no  knowledge  of  the 
invalidity  of  the  consideration,  at,  on,  or  before  the  purchase  of  the 
same,  and  provided  further,  he  is  unable  to  enforce  collection  of 
the  note  from  the  maKer  by  reason  of  the  invalidity  of  the  consider- 
ation of  the  note,  and  provided  further  the  immediate  indorsee  is 
execution  proof. 

4.  In  such  case  the  action  Is  not  technically  an  action  on  the  note,  but 

an  action  for  damages  on  the  breach  of  the  warranty  in  the  indorse- 
ment by  the  endorser  as  a  vendor  of  the  note,  for  that  the  note  is 
not  what  it  purports  to  be,  a  valid  obligation  of  the  maker. 

5.  In  such  action  the  payee  and  endorser  is  estopped  to  set  up  a  claim 

or  claim  his  want  of  knowledge  of  the  invalidity  of  the  consideration 
of  the  note  and  mortgage,  for  he  had  knowledge  of  the  fact  which 
impaired  the  validity  of  the  instrument.  Section  8170  General  Code. 


^Affirmed  by  the  Court  of  Appeals  without  report,  September  6,  1919. 
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6.  The  fact  that  a  party  purchased  a  promissory  note  after  the  same 

is  due,  in  and  of  itself  raises  no  legal  presumption  against  him  that 
he  knew  the  invalidity  of  the  consideration. 

7.  If  a  promissory  note  is  void  for  illegality  of  consideration,  the  in- 

endorser  is  liable  without  notice  of  dishonor  and  demand  for  pay- 
ment on  the  maker. 

Statement  of  counsel: 

The  note  involved  in  the  ease  was  in  the  following  words  and 

figures :  ^ 

•     ''Mansfield,  Ohio,  Dec.  12,  1913. 
''$560.00 

'  *  One  year  after  date,  without  grace,  we  jointly  and  severally 
as  principal  debtors  promise  to  pay  to  John  A.  Arras  or  order 
Five  Hundred  and  sixty  dollars  with  interest  payable  semi- 
annually at  six  per  cent. 
"  (Also  containing  regular  cognovit  power.) 

"(Signed)     Joseph  Frederick  Kibler, 
"Mary  Kibler. 
"This  note  secured  by  mortgage.'* 


The  note  bears  the  following  indorsements  : 


1  <  ( 

it    i 


J.  A.  Arras  without  recourse  to  me.'    June  17th,  1915. 
J.  A.  Jacob,  without  recourse  to  me.'    Sept.  25,  1916." 

Prior  to  the  present  suit  the  plaintiflE  herein  had  brought  suit 
against  the  makers  of  the  mortgage  to  obtain  possession  of  the 
premises  described  in  the  mortgage  under  the  terms  of  the  mort- 
gage, the  same  having  been  transferred  from  and  to  the  par- 
ties named  in  the  endorsements  on  the  note  on  the  dates  of  the 
transfer  of  the  note.  The  plaintiff  had  failed  in  this  suit,  for 
the  reason  that  the  mortgage  was  given  to  secure  the  payment 
of  a  note  based  upon  an  illegal  consideration. 

The  plaintiflE  in  the  present  case  recovered  a  verdict  and 
judgment  against  the  defendant  in  the  trial  court  for  the  amount 
paid  by  him  for  the  note  t(^ether  with  interest  thereon  from  the 
date  of  its  purchase  by  him,  and  this  judgment  was  affirmed 
])y  the  Richland  Court  of  Appeals,  Sept.  5,  1919,  without  re- 
port, said  court  finding  and  holding  this  charge  of  the  trial 
court  to  be  in  all  respects  a  correct  statement  of  the  law. 

C.  H,  Workman  and  Oeo,  A.  McOrath,  for  plaintiff. 
C.  E.  McBride  and  J.  P.  Seward,  contra. 
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Charge  to  the  Juby. 

By  Judge  J.  W.  Galbraith. 
Gentlemen  of  the  jury : 

In  this  action  the  plaintiff  seeks  to  recover  $750  damages  from 
the  defendant  as  the  vendor  or  seller  of  a  note,  secured  by  a 
mortgage,  whi<?h  plaintiff  alleges  had  been  executed  and  given 
to  defendant  for  an  illegal  consideration  and  which  was  there- 
fore void  and  of  no  value,  which  fact  it  is  alleged  the  defend- 
ant knew  when  he  sold  same,  but  of  which  plaintiff  had  no 
knowledge  at  the  time  of  his  purchase  of  said  note  and  mort- 
gage. 

The  pleadings  in  this  case — ^the  petition  and  answer — con- 
taining allegations  many  of  which  are  admitted,  or  not  in  dis- 
pute, and  some  which  require  no  denial,  I  will  not  read  to  you, 
but  will  separate  and  present  to  you  the  material  matters  which 
are  in  dispute  and  which  are  for  your  determination. 

These  pleadings,  however,  you  will  have  with  you  in  your 
retirement.  You  are  at  liberty  to  refer  to  them  to  refresh  your 
minds  upon  the  claims  and  contentions  of  the  parties,  but  they 
are  not  to  be  considered  as  evidence,  simply  because  they  are 
sworn  to,  nor  for  any  other  purpose  than  to  discover  the  asser- 
tion of  the  respective  claims  of  the  parties. 

Strictly,  or  technically,  speaking  this  action  is  not  one  upon 
the  written  instrument  itself  but  is  one  to  recover  damages  in 
an  amount  alleged  to  have  been  paid  for  such  note  by  the 
plaintiff,  and  interest  thereon,  because  of  its  alleged  want  of 
value. 

It  is  the  statutory  law  of  this  state  that  every  person  nego- 
ttating,  or  selling,  a  note  such  as  is  referred  to  in  this  action, 
by  what  is  called  a  qualified  endorsement — *' without  recourse 
to  me" — ^such  as  is  alleged  and  admitted  by  the  pleadings  in 
this  action,  warrants  as  fully  as  though  it  was  specifically  set 
forth  with  his  endorsement  that  he  has  no  knowledge  of  any 
fact,  which  would  impair  the  validity  of  the  instrument  or 
render  it  valueless. 

It  is  alleged  in  the  petition  that  said  note  and  mortgage  was 
given  by  Joseph  Frederick  Kibler  and  Mary  Kibler  to  the  de- 
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f endant  J.  .A.  Arras,  to  suppress  a  criminal  prosecution  against 
their  son — LeBoy  Kibler,  and  it  is  admitted  by  the  answer 
that  the  consideration  of  said  note  was  the  settlement  of  a  crim- 
inal  prosecution  against  said  son. 

I  charge  you  as  a  matter  of  law  that  this  statement  that  it 
was  given  to  suppress,  and  the  admission  that  it  was  given  as 
the  settlement,  of  a  criminal  prosecution,  as  plead,  is  one  and 
the  same  thing;  and,  that  such  a  consideration  for  a  note  is 
illegal,  and  a  note  given  for  such  a  purpose  is  void  and  uncol- 
lectible from  its  maker  by  legal  proceedings. 

It  is  also  alleged  in  the  petition  and  admitted  by  the  answer 
that  this  defiendant  endorsed  said  note  to  one  J%  A.  Jacobs,  by 
the  form  and  words  '^  J.  A.  Arras  without  recourse  to  me"  and 
at  the  same  time  transferred  said  mortgage  to  the  said  Jacobs. 

These  admitted  facts,  as  well  as  any  others  which  may  have 
bieen  admitted  on  this  trial,  require  no  evidence  to  establish 
but  are  to  be  taken  as  true. 

The  material  facts  wliich  are  alleged  by  plaintiff  and  denied 
by  defendant,  are  as  follows: 

(1)  That  on  or  about  September  25,  1916,  the  said  J.  A. 
Jacobs,  for  a  valuable  consideration,  indorsed  said  note  and 
transferred  said  mortgage  to  plaintiff  by  indorsement  "J.  A. 
Jacobs  without  recourse  to  me,"  and  that  plaintiff  is  now  the 
owner  and  holder  of  said  note  and  mortgage. 

(2)  That  plaintiff  was  unaware  of  any  illegality  in  the 
consideration  of  said  note  and  mortgage  at,  on,  or  before,  the 
date  he  became  the  owner  thereof  by  endorsement  from  the 
said  J.  A.  Jacobs,  and  was  not  aware  thereof  until  after  his 
purchase. 

(3)  That  the  principal  and  interest  thereof  has  not  been 
paid. 

(4)  That  plaintiff  is  unable  to  collect  from  the  makers  on 
said  note  and  mortgage  •because  of  the  invalidity  of  the  consid- 
eration. 

(5)  That  said  J.  A.  Jacobs  has  no  property  subject  to  exe- 
cution from  which  plaintiff  can  recover. 

(6)  That  by  reason  thereof  plaintiff  has  sustained  dam- 
ages in  the  sum  of  $750,  or  in  some  amount. 
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And  for  proof  of  these  facts  which  are  alleged  by  plaintiff 
and  denied  by  defendant  the  plaintiff  assumes  the  burden  of 
proof  and  must  establish  the  same  by  a  preponderance  of  the 
evidence  before  he  is  entitled  to  a  verdict  at  your  hands. 

By  a  preponderance  of  the  evidence  is  meant  the  greater 
weight — that  which  weighs  more  or  is  more  convincing  to  your 
minds  than  all  evidence  to  the  contrary. 

If  the  plaintiff  has  established  all  of  such  facts  by  such  de- 
gree of  proof  then  he  is  entitled  to  a  verdict  for  the  damages 
actually  sustained  by  him  by  reason  thereof. 

If  the  plaintiff  has  failed  to  establish  such  facts  by  such 
degree  of  proof  then  your  verdict  should  be  for  defendant. 

As  a  matter  of  law  you  are  instructed  that  the  statutory 
warranty  against  defect  in  validity  of  consideration  (from  the 
manner  the  transfers  are  alleged  to  have  been  made  in  this 
case),  would  inure  to  the  benefit  of  plaintiff  against  defendant 
as  fully  as  to  the  imm,ediate  transferee  of  defendant — J.  A. 
Jacobs — if  you  find  from  the  evidence  that  the  transfer  from 
Jacobs  to  plaintiff  was  made  as  alleged  in  the  petition,  and  at 
such  time  plaintiff  had  no  notice  or  knowledge  of  the  illegality 
of  the  consideration. 

While  indorsers  are  liable  prima  facia  in  the  order  in  which 
they  indorse  and  ordinarily  plaintiff  would  first  be  compelled 
to  pursue  J.  A.  Jacobs  the  one  who  had  endorsed  and  trans- 
ferred said  note  to  him ;  if  you  find  from  the  evidence  that  the 
plaintiff  has  failed  to  do  so,  but  that  J.  A.  Jacobs  has  no  prop- 
erty subject  to  execution,  and  that  plaintiff  could  not  effect  a 
collection  from  him,  even  if  he  were  to  recover  a  judgment 
against  him,  then  I  charge  you,  as  a  matter  of  law,  that  plaintiff 
has  a  right  to  bring  his  action  directly,  and  in  the  first  instance, 
against  defendant  as  a  prior  endorser. 

A  question  is  presented,  in  this  case — one  of  the  essential  ele- 
ments of  plaintiff's  right  to  recover,  of  his  want  of  notice  or 
knowledge  of  the  invalidity  of  the  consideration  for  such  note 
and  mortgage. 

If  plaintiff  at  or  before  the  time  of  his  alleged  purchase  of 
said  note  and  mortgage  knew  that  it  was  given  in  settlement  of 
or  to  suppress  a  criminal  prosecution  then  plaintiff  can  not 
recover  in  this  case. 
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Knowledge  of  the  infirmity  in  the  consideration  of  said  note 
on  the  part  of  Jacobs  would  not  be  notic^e  or  knowledge  to 
charge  this  plaintiff,  unless  you  find  from  the  evidence  that 
actual  notice  or  such  knowledge  was  brought  to  the  attention 
of  plaintiff  at  the  time  or  before,  he  took  such  note  and  mort- 
gage by  endorsement  and  transfer  and  paid  for  the  same  what- 
ever the  consideration  therefor  was,  if  anything. 

It  is  alleged  by  plaintiff  that  the  note  and  mortgage  in  ques- 
tion was  endorsed  to  the  said  J.  A.  Jacobs  on  or  about  June 
17,  1915,  and  by  him  endorsed  to  plaintiff  on  or  about  Sept. 
25,  1916 ;  and  the  note  shows  on  its  face  that  it  became  due  on 
Dec.  12,  1914 — ^in  other  words  both  Jacob  and  plaintiff  took 
said  note  after  it  became  due. 

It  is  the  law  that  one  who  takes  or  purchases  a  note  after 
it  is  due  is  not  a  holder  in  due  course,  and  takes  such  note  sub- 
ject to  any  defenses  which  might  be  asserted  by  the  tnaker 
against  the  payee,  or  the  person  to  whom  originally  given;  in 
other  words  as  to  the  maker  of  the  note  the  holder,  in  such 
case,  is  presumed  to  have  knowledge  of  all  defects  in  the  note ; 
but  this  legal  presumption  of  said  notice  does  not  inure  to  the 
benefit  of  an  endorser  to  relieve  him  from  his  liability  to  an 
endorsee  on  the  warranty,  of  the  statute,  that  the  endorser's 
title  to  the  note  is  good  and  that  there  is  no  invalidity  of  con- 
sideration. 

The  mere  fact  that  the  endorsee — plaintiff  herein — become 
the  purchaser,  if  he  did,  of  the  note  a.  long  time  after  the  same 
was  due  would  not  raise  a  legal  presumption  against  him  that 
at  the  time  of  the  purchase  he  knew  the  note  was  invalid;  but 
the  fact  as  to  the  date  of  his  purchase  would  be  a  circumstance 
which  may  be  taken  into  consideration  with  all  the  other  evi- 
dence in  the  case  to  determine  whether  or  not  plaintiff,  as  an 
endorsee  and  purchaser,  had  notice,  or  should  be  chargeable 
with  such  knowledge. 

On  account  of  objections  made  to  certain  remarks  in  argu- 
ment, in  reference  thereto,  I  again  call  your  attention  to  an 
instruction  of  the  court  at  the  time  of  its  admission  of  original 
files,  as  part  of  the  record  of  the  case  in  the  Court  of  Common 
Pleas  of  Crawford  county,  Ohio — plaintiff's  Exhibits  A.  B. 
D.  and  P. 
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Thes^  exhibits  were  admitted,  on  behalf  of  plaintiff,  only 
as  tending  to  show  an  effort  of  plaintiff  to  realize  against  the 
makers — ^Kibler — on  the  mortgage  security  of  this  note  here  in 
controversy — ^the  nature  of  the  defense  of  the  makers,  in  such 
action;  and  the  result  of  such  action;  and  the  mere  fact  that 
the  pleadings  in  such  case  were  sworn  to,  do  not  make  them 
evidencie  or  proof  in  this  case  of  the  facts  alleged  in  such 
pleadings,  and  you  have  no  right  to  consider  them  or  any  other 
purpose  than  that  for  which  they  were  permitted  to  be  intro- 
duced as  I  have  explained  to  you. 

Upon  the  question  of  defendant's  knowledge  or  notice  of  the 
infirmity  in  said  note — the  illegality  of  the  consideration — I 
charge  you  as  a  matter  of  law  that  every  person  is  charged 
with  notice  and  knowledge  of  what  by  law  he  is  supposed  or 
required  to  know ;  and  the  purpose  of  the  original  giving  of  said 
note  in  settlement  of  a  criminal  prosecution  being  known  by 
liim,  he  is  legally  charged  with  notice  of  its  invalidity  on  such 
ground  and  upon  that  point  plaintiff  was  not  required  to  make 
proof. 

So,  gentlemen  of  the  jury,  if  by  a  preponderance  of  the  evi- 
ienc**  and  under  the  rules  of  law  which  I  have  given  you,  you 
find  tnat  plaintiff  is  the  owner  and  holder  of  the  note  in  ques- 
tion ;  that  he  become  such  owner  and  holder  for  a  valuable  con- 
sideration from  J.  A.  Jacobs;  that  at  and  before  the  time  he 
became  such  owner  and  holder  he  had  no  notice  or  knowledge 
of  the  invalidity  of  its  consideration;  that  the  principal  and 
interest  called  for  in  said  note  is  unpaid;  that  because  of  such 
invalidity  plaintiS  is  unable  to  collect  the  same  from  the  mak- 
ers of  such  note,  iind  that  J.  A.  Jacob,  plaintiff's  immediate 
endorster,  is  legally  uncollectible;  then  plaintiff  is  entitled  to  a 
verdict  at  your  hands  against  defendant  for  the  damages  sus- 
tained by  plaintiff  by  reason  of  defendant's  prior  ownership, 
sale  and  endorsement  of  said  note;  and  the  measure  of  such 
damage  would  be  the  value  of  the  consideration  given  or  paid 
by  plaintiff  to  said  Jacobs  for  such  note,  together  with  interest 
on  such  amount  from  the  date  of  plaintiff's  purchase  of  such 
note  to  the  first  day  of  this  term  of  court,  which  is  April  7, 
1919. 
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If,  however,  plaintiff  has  failed  to  establish,  by  a  preponder- 
ance of  the  .evidence,  all  or  any  one  of  such  essential  facts, 
then  your  verdict  should  be  for  defendant. 

You  are  the  sole  judges  of  the  facts,  the  credibility  of  the 
witnesses  and  the  weight  to  be  given  to  their  testimony. 

The  law  in  this  case  you  will  take  from  the  court,  as  given 
in  these  instructions. 

When  you  find  the  facts,  you  will  apply  the  facts  so  found 
to  the  instructions  given. 

In  determining  the  credibility  of  the  witnesses  and  the  weight 
to  be  given  to  their  testimony  you  will  take  into  consideration 
their  demeanor  and  manner  on  the  witness  stand;  their  inter- 
est, if  any,  in  the  controversy;  the  apparent  truthfulness  or 
untruthfulness  of  their  stories;  the  reasonableness  or  unrea- 
sonableness of  their  testimony;  their  knowledge  concerning  the 
matters  about  which  they  testify ;  their  bias  or  prejudice,  if  any 
is  shown — take  all  these  matters  into  consideration  and  give  to 
the  testimony  of  each  witness  such  weight  and  such  credit  as 
you  believe  is  fairly  entitled  to. 

Two  forms  of  verdict  will  be  given  you,  to  meet  your  possible 
conclusions. 

If  you  find  for  plaintiff  you  will  add  interest  to  the  amount 
found  due  him  for  the  time  I  have  mentioned  and  include  same 
in  your  verdict. 

If  you  find  the  issues  against  plaintiff  you  will  simply  return 
a  general  verdict  for  defendant. 

At  least  three-fourths  or  nine  of  your  number,  must  agree 
upon  the  verdict  rendered  and  when  you  have  so  agreed  your 
verdict  should  be  signed  by  all  of  those  agreeing  and  returned 
into  court. 

You  may  retire. 
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ADEQUACY  OF  THE  CONSIDERATION  PAID  BY  A  CORPORATION 
TO  A  UCENSEE  OR  OWNER  OF  A  SECRET 

PROCESS. 

Common  Pleas  Court  of  Montgomery  County. 

Jacob  Oldham    vs.  The  Munitions  Manufacturing 

Company  et  al. 

Decided.  August  5,  1920. 

Corporations — Right  of  Creditors  to  Recover  Difference  Between  the 
Actual  and  Alleged  Inflated  Value  of  Property/ — Purchased  ty  a 
Corporation  with  Fully  Paid-up  Stock. 

1.  The  allegation  in  the  petition  of  a  creditor  of  a  corporation  that  the 

purchase  by  the  board  of  directors  of  a  patent  right  which  had 
"no  market  value"  and  the  utility  of  which  had  not  been  demon- 
strated but  was  "entirely  speculative,  uncertain  and  problemati- 
cal/* for  which  the  consideration  was  fully  paid-up  shares  of  the 
defendant  company,  does  not  state  a  case  of  constructive  fraud 
against  the  creditors  of  the  company  by  the  directors  and  stock- 
holders thereof. 

2.  In  such  a  case  a  court  will  not  substitute  their  judgment  as  to  the 

adequacy  of  the  consideration  for  that  of  the  contract  of  the  par- 
ties, but  will  uphold  the  contract. 

Snedieeb^  J. 

This  case  for  alleged  unpaid  stock  subscription  is  before  us  ^ 
on  a  general  demurrer  to  the  petition.  The  claims  of  the  plaint- 
iff disclose  that  he  heretofore  recovered  a  judgment  against 
the  defendant,  the  Munitions  Manufacturing  Company,  and  that 
upon  an  issuance  of  an  execution  on  that  judgment  the  execution 
was  returned  unsatisfied.  The  defendants  other  than  the  Muni- 
tions Manufacturing  Company,  were  stockholders  in  that  cor- 
poration, and  it  appears  that  before  the  organization  thereof 
and  before  they  subscribed  for  their  shares  in  the  company,  one 
P.  J.  Mitten  who  was  by  assignment  from  the  Alloy  Products 
Company,  the  owner  of  the  exclusive  right  as  licensee  in  the 
United  States  of  a  secret  process  of  alloy  to  manufacture  fuses, 
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fuse  parts,  detonators  and  primers  and  the  right  to  use  machines 
and  apparatus  in  the  manufacture  of  the  same  and  so  forth, 
entered  into  an  arrangement  with  the  defendant  stockholders 
whereby  he  agreed  that  if  they  would  form  a  corporation  and 
would  subscribe  for  110  shares  of  stock  in  that  corporation  and 
would  pay  the  full  par  value  of  the  stock  by  them  so  subscribed 
at  the  rate  of  one  hundred  dollars  a  share,  and  would  cause 
the  corporation  to  issue  him  $117,000  stock  fully  paid  up  for 
the  transfer  by  him  to  the  corporation  of  his  rights  and  in- 
terest as  such  licensee,  he  would,  out  of  the  stock  received  by 
him  give  them  two  shares  of  stock  for  each  share  they  subscribed 
and  paid  for ;  and  it  appears  that  this  arrangement  was  verbal 
and  that  there  is  no  memorandum  thereof  on  the  records  of 
the  defendant  corporation.  Subsequently  the  corporation  was 
organized  and  on  April  24,  1916,  at  the  first  meeting  of  the 
stockholders  Mitten  made  the  proposition  to  sell  to  the  company 
his  property  and  righjb  as  such  licensee  **for  the  sum  of  $117,000, 
payable  in  stcok  of  your  company,  the  same  to  be  received  in 
full  payment  of  the  subscription  to  the  capital  stock  of  your 
company  heretofore  made  by  me,  said  stock  to  be  issued  to  me 
as  fully  paid.'* 

We  gather  from  this  that  before  this  offer  was  made  by.  Mitten 
he  had  subscribed  for  $117,000  stock.  It  appears  that  the 
stockholders  resolved  to  accept  Mitten's  proposition,  and  they 
requested  the  board  of  directors  to  accept  this  offer  and  issue 
stock  to  him  in  accordance  with  his  proposition.  At  the  first 
meeting  of  the  directors  held  on  May  first,  1916,  IVIitten's  pro- 
position was  accepted  and  there  was  issued  to  him  as  a  con- 
sideration for  the  assignment  of  his  rights  as  licensee  1170 
shares  of  the  stock  of  the  Munitions  ^lanufacturing  Company 
fully  paid.  It  may  here  be  interpolated  that,  whether  the  action 
of  the  stockholders  recommending  to  the  board  of  directors 
the  contract  with  Mitten,  which  was  subsequently  made,  was 
before  or  after  the  election  and  organization  of  the  board,  it 
may  not  be  said  to  have  been  mandatory.  The  stockholders 
cannot  control  the  board  of  directors  in  its  management  of 
the    corporate    affairs.     The    corporate    powers,    business    and 
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property  of  corporations  must  be  exercised,  conducted  and  con- 
trolled by  the  board  of  directors.  Section  8660,  General  Code. 
68  0.  S.,  442. 

The  claim  of  plaintiff  with  respect  to  this  transaction  is  that 
the  secret  process,  the  right  to  which  was  transferred  by  Mitten 
to  the  company,  had  no  market  value,  that  its  utility  had  not 
been  demonstrated  at  the  time  of  the  sale  and  transfer  and  its 
utility  for  the  purpose  for  which  the  company  intended  to  use 
it  had  not  been  demonstrated,  and  further  that  its  utility  was 
then  and  still  is  wholly  speculative,  uncertain  and  problem- 
atical. There  is  found  in  the  57  0.  S.,  page  60,  the  case  of 
Gates,  Adwr.  vs.  Tippecanoe  Stone  Co.,  et  al.,  in  which  at  page 
78  Judge  Bradbury  lays  down  a  rule  which  has  since  been 
followed  in  this  state  and  has  not  by  the  Supreme  Court  been 
in  any  way  modified.  In  speaking  of  the  case  before  him 
Judge  Bradbury  says: 


ii\ 


This  attempt  by  McLane  and  his  associates  to  dispose  of 
their  property  at  a  fictitious  or  inflated  value  to  a  corporation 
of  their  own  creation  •  •  •  one  desiemed  and  brought  into 
existence  cheifly  for  that  purpose  •  •  •  should  be  regarded  as 
a  fraud  upon  subseauent  creditors  of  the  concern,  although  no 
evil  intent  accompanied  the  transaction,  and  the  difference  be- 
tween the  actual  and  inflated  value  of  the  property  so  conveyed 
should  be  deemed  unpaid  subscription  upon  the  stock  issued 
in  this  way  whenever  necessary  to  protect  the  rights  of  the  cor- 
porate creditors.'* 

It  will  be  observed  from  a  careful  readinsr  of  this  excerpt 
that  the  holding  of  the  Supreme  Court  is  to  tlie  effect  that  if 
such  a  transaction  is  tainted  bv  constructive  fraud,  that  is  by 
"such  acts  as,  although  not  ori«rinating  in  any  actual  evil  design 
or  contrivance  to  perpetuate  a  positive  fraud  or  iniury  upon 
other  persons,  are  yet  by  their  tendencv  to  deceive  or  mislead 
other  T>er«8ona,  deemed  effually  reprehensible  without  positive 
fr«>nd".  the  rule  applies. 

But  in  order  that  we  may  gather  from  this  petition  that 
these  defendants  have  been  srniltv  of  constructive  fraud,  it  is 
necessary  for  us  to  discover  in  its  language  that  there  has  been 
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such  a  gross  inadequacy  of  consideration  that  a  court  of  equity 
will  be  moved  to  grant  relief  on  that  account.  The  allegations 
of  the  plaintiff  are  as  heretofore  quoted.  The  secret  process  as  we 
have  said  is  claimed  to  have  been  without  market  value  and 
without  demonstrated  utility  and  its  usefulness 'is  declared  to 
be  speculative,  uncertain  and  problematical.  In  the  exercise 
of  its  powers  under  the  law  a  board  of  directors  acting  for 
and  on  behalf  of  the  corporation — and  we  must  keep  in  mind 
that  this  was  a  contract  between  the  board  of  directors  and 
Mitten — ^saw  fit  to  accept  the  process  at  the  offer  Mitten  made. 
The  rule  is  that  where  parties  agree  upon  a  consideration  and 
it  is  one  of  indeterminate  value,  the  courts  will  not  substitute 
their  judgment  for  that  of  the  contracting  parties  but  will  up- 
hold the  contract.  171  Ind.,  p  323,  343.  It  avails  the  plaintiff 
nothing  that,  after  making  the  allegations  he  does  with  respect 
to  the  uncertainty  of  the  value  of  the  process  in  question,  he 
subsequently  says:  *'If  the  said  contract  for  the  use  of  said 
secret  process  might  be  said  to  have  any  actual  value  such 
value  was  not  in  excess  of  $95,000.''  This  is  no  more  than 
his  opinion  with  respect  to  an  uncertainty  which  he  has  before 
declared  and  is  an  unwarranted  conclusion  of  fact.  The  further 
complaint  of  the  plaintiff  that  Mitten  did  not  receive  the  stock 
which  was  afterwards  transferred  to  the  stockholders,  in  good 
faith  as  part  of  the  consideration  for  the  transfer  to  the  cor- 
poration of  his  contract  with  the  Alloys  Products  Company, 
but  that  the  corporation  issued  the  stock  and  Mitten  received 
it  for  the  purpose  of  transferring  it  to  the  defendant  stock- 
holders in  pursuance  of  the  agreement  between  them  and  Mitten, 
is  not  helpful  to  the  plaintiff,  for  the  reason  that  we  are  un- 
able to  find  that  there  was  an  inadequacy  of  consideration. 
The  agreement  made  by  Mitten  with  these  stockholders,  prior 
to  the  organization  of  the  company,  was  the  agreement  of  Mitten 
and  the  individuals;  and  the  corporation  was  in  no  way  in- 
volved, unless  it  could  be  found  from  the  allegations  of  the 
petition  that  it  has  not  received  adequate  value. 
.  In  view  of  the  foregoing  we  are  constrained  to  find  that 
J^  this  petition  does  not  state  a  cause  of  action  against  these 
/  defendants.    The  demurrer  is,  therefore,  sustained. 
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INFORMAL  DIVISION  OF  PROFITS  TREATED  AS  A  DIVIDEND. 

Court  of  Common  Pleas  of  Montgomery  County. 

Joseph  Kr.\mer  v.  The  Kramer  Brothers  Foundry  Co.  et  al. 

Decided,  December  18,  1918. 

Corporations — Acquiescence  of  Stockholders  in  Informal  Acts  of  the 
Directors  Cures  the  Irregularity — Division  of  Profits  to  the  Disad- 
vantage of  Certain  Stockholders — £!quivalent  to  Declaration  of  Div- 
idend in  which  an  Omitted  Stockholder  is  Entitled  to  Participate — 
Corporation  Estopped  from  Setting  up  Inequality  of  Division  as  a 
Defense  to  its  Treatment  as  a  Dividend — Customary  Method  of 
Transacting  Corporate  Business  Binding. 

1.  A  division  of  the  profits  of  a  corporation,  informally  agreed  upon  by 

the  two  chief  stockholders  awning  practically  all  of  the  stock,  will 
be  construed  as  a  declaration  of  a  dividend. 

2.  Such  a  division  of  profits,  acted  upon  by  one  of  the  stockholders  to 

the  disadvantage  of  the  others,  will  be  deemed  a  dividend,  notwith- 
standing the  fact  that  none  of  the  statutory  formalities  surround- 
ing the  declaration  of  a  dividend  have  been  complied  with. 

3.  The  fact  that  there  was  no  formal  action  by  the  directors  and  no 

setting  aside  of  a  specific  amount  or  the  declaration  of  a  specified 
per  cent.,  will  not  prevent  such  division  of  profits  from  being 
treated  as  a  dividend. 

4.  Unanimous  consent  and  acquiescence  of  the  stockholders,  acted  on 

by  the  parties  concerned  to  such  an  extent  as  to  materially  change 
their  position,  precludes  the  assenting  stockholders  as  individuals 
and  the  corporation  as  such,  from  afterwards  setting  up  legal  in- 
formcUities  in  matters  of  internal  concern,  affecting  only  the  in- 
terests of  the  stockholders,  to  the  overthrow  of  rights  that  have 
been  acquired  on  the  faith  of  the  consent  and  acquiescence. 

5.  Where  two  directors  of  a  corporation  with  the  consent  and  ecquies- 

cence  of  the  remaining  directors  and  stockholders,  make  a  division 
of  the  profits  of  a  corporation  other  than  pro  rata,  and  such  unequal 
division  is  acquiesced  in  by  the  remaining  stockholders,  the  cor- 
poration will  be  estopped  from  setting  up  the  inequality  or  failure 
to  divide  pro  rata  as  a  detfense  to  the  payment  of  such  dividend. 

♦Affirmed  by  the  Court  of  Appeals  of  Montgomery  County  without  report, 
July  29*  1919. 
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A,  W,  Schulman  and  Mattern  cfe  Brumbaugh  for  plaintiff. 
Murphy,  EUif  dk  Leen,  for  defendant. 

Martin,  J. 

This  cause  comes  before  the  court  upon  a  motion  filed  by  the 
defendants  for  a  new  trial  and  to  set  aside  the  verdict  of  the 
jury  and  for  judgment  on  the  special  verdict  returned  by  the 
jury.  This  case  is  an  action  brought  by  the  plaintiff  against  the 
defendant  to  recover  a  dividend  informally  declared  and  paid  to 
the  defendant  with  the  understanding  that  the  plaintiff  was  to 
permit  his  dividend  to  remain  with  the  funds  of  the  company 
until  such  time  as  he  saw  fit  to  withdraw  it.     The  petition  avers: 

**That  for  many  years  and  at  the  time  of  the  occurence  of  the 
matters  herein  set  forth,  the  plaintiff  and  defendant,  George 
Kramer,  were  the  controlling  stockholders  and  owners  of  said 
company;  that  owing  to  its  close  organization  said  company 
never  formally  declared  dividends,  but  permitted  its  surplus 
earnings  to  accumulate,  part  of  same  being  invested  in  building 
association  stock,  part  re-invested  in  the  business  of  the  corpora- 
tion and  part  invested  in  real  estate  in  a  subsidiary  company 
known  as  the  Kramer  Brothers  Realty  Company.  That  in  July, 
1907,  the  defendant  corporation  had  on  hand  and  was  possessed 
of  a  large  surplus  of  undivided  profits;  that  at  said  time  the  fol- 
lowing agreement  was  entered  into  by  and  between  the  plaintiff 
and  the  defendant,  George  Kramer,  and  the  other  minor  stock- 
holders of  the  company  as  individuals  and  as  officers  of  the  eor^ 
poration.  ^ 

**That  said  company  was  to  pay  to  George  Kramer  as  his  share 
of  the  undivided  surplus  profits  and  as  a  dividend  on  his  stock 
the  sum  of  eight  thousand  one  hundred  and  sixty-five  dollars  and 
sixty-five  cents  ($8,165.65)  for  the  purpose  of  building  a  home  for 
himself  and  that  the  company  did  then  and  there  and  at  such 
time  pay  to  the  said  George  Kramer  the  said  amount  and  this 
plaintiff  being  the  owner  of  420  shares  of  stock,  was  to  receive 
the  same  amount  of  stock  as  a  dividend  upon  his  stock,  but  that 
by  reason  of  the  fact  that  plaintiff  had  no  need  for  such  sum  at 
said  time,  it  was  agreed  between  the  said  parties  as  individuals 
and  the  officers  and  directors  of  the  corporation  that  the  plain- 
tiff was  to  receive  said  amount,  but  he  was  to  allow  his  said  div- 
idend to  remain  with  the  funds,  of  the  company  until  sueh  time 
as  he  would  require  it  for  building  a  home  for  himself,  etc." 
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The  petition  further  avers  that  the  defendant  in  1912,  made 
a  demand  for  this  dividend  which  was  refused ;  that  thereafter 
the  plaintiff  sold  his  stock  in  the  cori)oration  to  the  defendant, 
George  Kramer,  and  after  the  sale  brought  suit  for  the  amount 
of  this  dividend  which  he  claims  to  be  owing  to  him. 

The  defendant  answered  and  admitted  that  George  Kramer 
withdrew  a  sum  approximating  the  sum  of  eight  thousand  dollars 
($8,000.00)  for  the  purpose  of  building  a  home,  and  denies  all 
the  other  allegations  of  the  petition. 

The  defendant  further  alleged  that  the  withdrawals  of  the 
company's  funds  made  by  the  plaintiff  and  the  defendant, 
George  Kramer,  about  equalized  each  other.  The  defendant  fur- 
ther alleged  that  the  settlement  between  George  Kramer  and  Jo- 
seph Kramer  on  the  16th  day  of  October,  1914,  also  included  a 
settlement  of  the  claim  of  Joseph  Kramer  against  the  Kramer 
Brothers  Foundry  Company,  which  was  the  subject  of  this  ac- 
tion, and  that  in  accepting  fiftyfive  thousand  dollars  ($55,000) 
for  his  stock,  that  Joseph  Kramer  agreed  to  and  intended  to  can- 
cel this  claim. 

The  case  was  tried  to  a  jur^'  and  the  defendant  submitted  the 
following  form  of  special  verdict,  which  was  submitted  to  the 
jury,  which  special  verdict  with  the  answer  of  the  jury  is  as  fol- 
lows: 

"Question  One  (1).  a.  Was  there  any  formal  action  of  the 
Board  of  Directors  of  the  defendant  corporation  at  the  meeting 
of  July  7th,  1907,  whereby  permission  was  granted  George  Kra- 
ttier  to  withdraw  surplus  funds  of  the  corporation  * 

**  Answer.    No. 

**6.  Was  any  record  of  such  meeting  made,  signed  by  the 
ofiScers  of  the  corporation  ? 

"Answer.    No. 

"Question  Two  (2).  State  whether  there  was  anv  formal 
action  of  or  consent  by,  the  board  of  directors  of  the  defendant 
corporation,  at  the  meeting  of  July  7th,  1007,  or  at  any  meeting 
thereafter,  whereby  any  provision  was  made  to  pay  all  the  other 
stockholders  (outside  of  George  Kramer  and  Joseph  Kramer) 
sums  of  money  out  of  the  surplus  of  the  corporation,  proportion- 
ately to  their  various  stockholdings  in  the  corporation,  so  that 
they  were  to  receive  such  an  amount  proportionate  to  their  stock- 
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holdings  as  would  equalize  them  with  George  Kramer  on  his 
withdrawal  of  $8,165.65. 

*  *  Answer.     No. 

**  Question  Three  (3).     State  whether  the  sum  of  money  sued 
for  in  this  case  was  ever  separated  from  the  general  funds  of  the 
corporation  that  is,  set  aside  or  set  apart  from  the  same? 
Answer.     No. 

Question  Four  (4).  State  whether  the  books  of  the  corpo- 
ration show  or  ever  did  show,  the  amount  of  money  sued  for  in 
this  case  or  any  part  thereof  credited  to  the  name  of  Joseph 
Kramer,  and  whether  any  writing  or  note  was  ever  given  by  the 
corporation,  that  is,  set  aside  or  set  apart  from  the  same? 
thereof  as  a  debt. 

''Answer.     No. 

''Question  Five  (5).     Was  there  any  crf^dit  ever  made  on  the 
books  of  the  corporation  to  the  names  of  any  stockholders  of  the 
corporation  with  amounts,  to  equalize  the  amount  George  Kra- 
mer drew,  proportionately  to  their  various  respective  stockhold 
ings  ? 

' '  Answer.     No. 

"6.  M.  liAWDER,  Foreman/* 


The  jury  has  returned  a  verdict  for  $8,165.65  plus  interest 
in  favor  of  the  plaintiff.  They  have  also  found  a  special 
verdict  in  the  way  of  answers  to  a  number  of  interrogatoriec? 
framed  by  defendant's  counsel.  After  the  verdict  and  the  spe- 
cial verdict  counsel  for  defendant  filed  a  motion  asking  for  a 
.iudgment  in  their  favor,  notwithstanding  the  general  verdict 
for  the  plaintiff,  for  the  following  reasons: 

1.  Because  the  special  finding  of  facts  made  by  the  jury  is 
inconsistent  with  said  general  verdict. 

2.  Because  upon  the  statements  in  the  pleadings  defendants 
are  entitled  by  law  to  judgment  in  their  favor.  ' 

The  special  verdict  in  the  case  consists  of  answers  given  to 
five  questions  framed  by  counsel  for  defendants.  The  ques- 
tion raised  by  these  five  questions  and  the  pleadings  iii  this  case 
is  whether  or  not  there  was  a  dividend  declared,  as  .shown  by 
the  pleadings  and  the  special  verdict.  There  is  no  question  but 
what  the  plaintiff  is  entitled  to  a  judgment  upon  the  general 
verdict,  unless  the  general  verdict  is  manifestly  against  the 
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weight  of  the  evidence.  If  there  was  no  dividend  declared  by 
the  defendant  company  under  the  law  and  in  accordance  with 
the  principles  of  equity  as  shown  by  the  pleadings  and  the  spe- 
cial verdict,  then  the  defendant  would  be  entitled  to  a  judg- 
ment. 

The  plaintiff  in  his  petition  has  set  forth  that  no  formal  ac- 
tion was  taken  in  the  declaration  of  this  alleged  dividend  and 
that  the  company  never  did  formally  declare  dividends.  So 
that  subdivision  A,  under  question  1,  in  the  special  verdict, 
which  reads  as  follows:  ''Was  there  any  formal  action  of  the 
board  of  directors  of  the  defendant  corporation  at  the  meet- 
ing of  July  7,  1907,  whereby  permission  was  granted  George 
Kramer  to  withdraw  surplus  funds  of  the  corporation?"  to 
which  the  jury  answered  *'No,"  is  not  inconsistent  with  the 
pleadings,  and  I  do  not  believe  that  the  defendants'  counsel  now 
will  contend  is  so  contrary  to  the  law  and  the  principles  of 
equity  as  to  preclude  the  plaintiff  from  securing  judgment  on 
account  of  that  part  of  the  special  verdict  alone.  Neither  does 
the  court  believe  that  counsel  for  defendants  seriously  contend 
that  the  answer  **No"  given  by  the  jury  in  that  part  of  the 
special  verdict  in  answer  to  subdivision  B  of  question  1,  which 
reads  as  follows:  **Was  any  record  of  such  meeting  made, 
signed  by  the  officers  of  the  corporation?*'  should  preclude  the 
plaintiff  from  a  judgment  in  this  case  on  a  general  verdict. 

The  court  makes  this  statement  because  counsel  for  defend- 
ant in  their  brief  have  virtually  admitted  that  under  certain 
conditions  a  dividend  informally  made  by  the  board  of  directors 
would  be  good,  and  as  the  court  understands  their  claim,  that 
such  a  dividend  would  be  good  in  law  under  the  state  of  facts 
disclosed  by  question  No.  1  alone. 

We  will  pass,  therefore,  to  question  No.  2  under  the  special 
verdict,  which  reads  as  follows:  ** State  whether  there  was  any 
formal  action,  or  consent,  by  the  board  of  directors  of  the  de- 
fendant corporation  at  the  meeting  of  July  7th,  1907,  or  at  any 
time  thereafter  whereby  any  provision  was  made  to  pay  all 
the  other  stockholders  outside  of  George  Kramer  and  Joseph 
Kramer  sums  of  money  out  of  the  surplus  of  the  corporation 
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proportionally  to  their  various  stockholdings  in  the  corpora- 
tion, so  that  they  were  to  receive  such  an  amount  proportionate 
to  their  stockholdings  as  would  equalize  them  with  George 
Kramer  on  his  withdrawal  of  $8,165.65?"  To  which  inter- 
rogatory the  jury  answered  **No." 

It  requires  no  discussion  or  argument  to  show  that  the  first 
part  of  this  interrogatory,  to-wit,  ''State  whether  or  not  there 
was  any  formal  action  of  the  board  of  directors,"  etc.  ''at  the 
meeting  of  July  7th,"  etc.,  should  not  aflfect  the  general  verdict, 
because  it  has  been  admitted  in  the  petition,  answer  and  reply, 
and  in  the  testimony  that  there  was  not  any  formal  action  by 
the  board  of  directors  on  July  7th,  1907,  or  at  any  meeting 
thereafter,  and  under  the  evidence  there  was  no  formal  meet- 
ing at  all  of  the  board  of  directors  or  stockholders  until  some 
time  in  1912.  And  as  the  court  understands  the  claim  of  coun- 
sel for  defendants,  the  fact  that  there  was  not  any  formal  ac- 
tion would  not  in  itself  preclude  plaintiff  from  a  judgment  on 
his  verdict. 

But  coming  on  to  the  remaining  portion  of  question  No.  2, 
in  which  the  interrogatory,  by  dropping  the  words  "any  formal 
action  of"  might  be  changed  so  as  to  read  as  follows:  "State 
whether  there  was  any  consent  by  the  board  of  directors  of  the 
defendant  corporation  at  the  meeting  of  July  7th,  1907,  or  at 
any  time  thereafter  whereby  any  provision  was  made  to  pay  to 
all  the  stockholders  outside  of  George  Kramer  and  Joseph  Kram- 
er sums  of  money  out  of  the  surplus  of  the  corporation  pro- 
portionately to  their  various  stockholdings  in  the  corporation, 
so  that  they  were  to  receive  such  an  amount  proportionate  to 
their  stockholdings  as  would  equalize  them  with  George  Kramer 
on  his  withdrawal  of  $8,165.65,"  becomes  a  more  serious  mat- 
ter. It  bocomos  a  more  serious  matter  because^  on  account  of 
the  informality  of  the  proceedings,  under  which  it  is  claimed 
this  dividend  was  declared,  if  the  consent  of  all  the  stockhold- 
ers and  board  of  directors  was  not  secured,  that  fact  would  or 
might  be  fatal  to  plaintiff's  cause. 

But  let  us  inquire  whether  or  not  question  No.  2  is  stated 
in  such  form  that  the  jury  might  know,  by  the  exercise  of 
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ordinary  intelligence,  what  the  answer  should  be  under  the 
evidence.  In  the  first  place,  there  might  be  two  answers  to 
the  question,  of  **Was  there  any  formal  action,'*  because  the 
pleadings  as  well  as  the  evidence  shows  there  was  not;  there 
could  be  no  other  answer  than  '*No."  While  to  the  interroga- 
tory, **Was  there  any  consent,"  etc.,  the  answer  might  be 
''Yes." 

So  the  jury  in  its  answer  under  that  state  of  facts  should 
answer  **No"  as  to  formal  action,  and  '*Yes"  as  to  consent. 
The  jury  might  very  easily  have  construed  this  question  to 
mean  that  the  word  ''formal"  should  modify  the  word  "ac- 
tion," and  also  the  word  "consent."  If  the  question  is  so  con- 
strued, the  only  answer  could  be  "No,"  and  only  one  answer 
would  be  needed. 

The  court  does  not  care  to  make  any  frivolous  discrimination 
but  the  pleadings  do  not  show  that  this  alleged  agreement  be- 
tween George  and  Joe  Kramer  took  place  on  July  7,  or  at  any 
time  thereafter.  So  far  as  the  court  knows,  and  there  is  evi- 
dence tending  to  establish  that  fact,  this  supposed  agreement 
was  entered  into  before  July  7th,  1907,  and  in  that  case  the 
jury  could  have  consistently  answered  "No"  and  might  have 
further  amplified  its  answer  by  saying  that  the  consent  was 
given  before  July  7th,  1907. 

But  there  is  another  reason  why  the  jury  in  its  answer 
might  have  given  the  answer  "No,"  which  would  have  been 
perfectly  consistent  with  the  true  meaning  of  this  question, 
double-barreled  as  it  was,  because  the  question  reads  as  follows  ; 
"State  whether  there  was  any  formal  action  of  or  consent  by 
the  board  of  directors  of  the  defendant  corporation  at  the 
meethig  of  July  7th,  1907,  or  at  any  meeting  thereafter?"  So 
that  this  question  is  modified  by  the  phrase  "at  the  meeting 
of  July  7th,  or  at  any  time  thereafter  of  the  hoard  of  direciors." 

Now,  the  pleading  does  not  state  that  this  agreement  was 
entered  into  at  a  meeting  of  the  hoard  of  directors,  and  the 
evidence  does  not  show  that  it  was  entered  into  at  a  meeting 
of  the  board  of  directors,  either  on  July  7th,  or  at  any  meeting 
thereafter  of  said  board.    The  fact  is  the  evidence  shows  that 
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what  was  done  did  not  occur  at  a  meeting  of  the  board  of  di- 
rectors, on  this  or  any  other  matter.  The  evidence  as  the  court 
remem'bers  it  does  not  show  that  there  was  any  meeting  of  the 
board  of  directors  as  a  board  of  directors,  until  some  time  in 
1912.  There  might  have  been  a  consent  by  each  member  of  the 
board  of  directors  and  the  stockholders  given  separately  or 
individually  or  informally,  without  having  been  given  at  a  meet- 
ing of  the  board  of  directors  as  a  board.  So  that  the  jury 
could  have  consistently  given  the  answer  **No,''  to  this  ques- 
tion without  having  been  inconsistent  with  the  averments  in 
the  petition,  or  with  the  general  verdict.  If  the  question  had 
been  asked,  '*  State  whether  there  was  any  consent  given  by  the 
members  of  the  board  individually,  or  by  the  stockholders  in- 
dividually, or  in  any  manner,  to  pay  all  other  stockholders," 
etc.,  the  answer  **No'  might  have  been  fatal  to  plaintiff's  cause. 

So  that  the  answer  **no"  to  question  No.  2  on  account  of  the 
way  the  question  was  framed  is  not  conclusive  in  the  mind  of 
Ihe  court,  even  on  the  theory  of  the  case  which  the  defendants 
advocate. 

In  the  case  of  Davis  v.  Turner,  69  0.  S.,  101,  in  the  latter 
part  of  the  third  syllabus,  we  find  the  following  language: 

**To  justify  the  court  in  setting  aside  or  disregarding  the 
general  verdict  on  the  ground  that  it  is  inconsistent  with  such 
special  finding,  the  conflict  must  be  clear  and  irreconcilable." 

As  the  court  has  construed  it  there  is  no  real  conflict  be- 
tween the  pleadings  and  the  answer  to  this  question;  neither 
is  there  a  conflict  between  this  part  of  the  special  verdict  and 
the  general  verdict.  But  if  there  be  a  conflict,  the  ciourt 
holds  that  the  conflict  is  not  clear  and  irreconcilable  with  the 
general  verdict  under  the  law. 

Thompson  on  Corporations,  Second  Edition,  in  the  second 
volume,  in  Section  1074,  under  the  head  of  "Directors  Acting 
Individually,"  and  not  at  a  meeting,  says: 

**The  rule  that  a  board  of  directors  must  act  as  a  body  or 
unit  is  not  iron-clad.     It  has  already  been  seen  that  a  by-law 
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may  be  created  by  custom  or  usage.  For  similar  reasons  a 
board  of  directors  may  by  acting  separately  in  an  individual 
capacity  establish  a  custom  or  usage  that  wUl  be  binding  upon 
them  and  upon  the  corporation.  Thus  where  it  appeared  that 
from  a  long  number  of  years  by  a  customary  usage  corporate 
business  was  transacted  by  securing  the  separate  consent  of 
the  directors,  or  that  the  business  was  customarily  transacted 
at  either  a  casual  or  informal  meeting  of  the  board,  it  was  held 
as  a  matter  of  law  to  constitute  sufficient  approval  in  the  absence 
of  any  law  or  by-laws  restricting  the  directors  to  a  different 
mode." 

In  the  case  of  Bank  v.  Sanford  Fork,  etc,  Company,  on  page 
10  of  the  157  Ind.  Report,  it  was  held  that  the  directors  act- 
ing separately  could  authorize  the  president  to  execute  mort- 
gages and  other  corporate  instruments. 

In  the  case  of  Jordan  v.  Collins,  107  Ala.,  572,  where  the 
directors  themselves  owned  all  of  the  stock  of  the  corporation 
and  authorized  the  president  to  sell  all  the  assets,  it  was  held 
that  it  was  immaterial  that  such  authority  was  not  given  at 
the  regular  meeting  of  the  directors. 

In  the  43  N.  H.  Rep.,  page  343,  it  was  held  prima  facie  suffi- 
cient proof  for  a  stranger,  of  the  concurrence  of  the  directors 
of  a  corporation,  to  show  that  they  assented  separately. 

In  the  30  Vt.  Rep.,  in  the  case  of  Bank  of  Middlehury  v.  Rut- 
land ds  Washington  R.  R,  Co.  et  al,  the  last  syllabus  reads  as 
follows : 

**It  is  not  necessary  that  authority  from  a  corporation  to 
its  agents  to  contract  in  its  behalf,  either  under  seal  or  other- 
wise, be  conferred  at  an  assembly  of  the  directors  unless  that 
is  their  usual  practice." 


If  the  directors  have  adopted  the  practice  of  giving  a  sep- 
arate assent  to  the  execution  of  contracts  in  their  name  by  their 
agents,  it  is  of  the  same  force  as  if  done  by  a  vote  at  a  regular 
meeting  of  the  board. 

In  Vol.  94  of  the  Texas  Reports  in  the  case  of  The  Harper 
Company  v.  Manning,  in  the  first  syllabus  we  read  as  follows: 
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''The  consent  of  all  the  stockholders  of  a  corporation  to  the 
conveyance  of  its  land  by  the  president  as  a  donation  to  a  pub- 
lic improvement  estopped  them  from  claiming  such  land  as 
distributees  of  the  assets  of  the  corporation  on  its  dissolution, 
though  the  conveyance  was  not  authorized  by  any  vote  of  its 
directors  or  stockholders." 

In  this  case  even  land  belonging  to  a  corporation  was  donated, 
without  consideration,  to  a  public  improvement  by  the  consent 
of  the  stockholders  alone,  and  not  by  any  vote  of  either  its  di- 
rectors or  stockholders. 

It  is  almost  unnecessary  in  connection  with  those  authorities 
to  mention  the  case  of  Oroh's  Sons  v.  Groh,  reported  at  page 
85  in  the  80  Appellate  Division  Reports  of  the  Supreme  Court 
of  New  York,  in  which  the  business  of  the  corporation  was  con- 
ducted without  the  formality  of  holding  directors'  meetings  or 
evidencing  any  pact  of  the  corporation  by  written  minutes. 

The  third  question  of  the  special  verdict  reads  as  follows: 
**  State  whether  the  sum  of  money  sued  for  in  this  case  was 
ever  separated  from  the  general  funds  of  the  -corporation — that 
is,  set  apart  or  laid  aside  from  the  sameT'  To  this  question 
the  jury  answered  **No." 

The  court  does  not  know  what  the  jury  construed  this  ques- 
tion to  mean.  As  the  court  understands  this  question,  it  means 
to  ask  whether  there  was  an  absolute  physical  separation  of 
the  amount  claimed  by  Joseph  Kramer  from  the  general  funds 
of  the  corporation.  That  is,  that  this  amount  of  money,  for 
instance,  should  have  been  deposited  in  a  bank  other  than  the 
bank  in  which  the  corporation  had  its  general  funds.  Placing 
this  construction  upon  this  question,  the  court  can  not  see  how 
the  answer  *'No''  given  by  the  jury  conflicts  with  the  general 
verdict,  or  why  this  answer  to  this  question  would  deprive  the 
plaintiff  of  the  right  to  a  judgment  under  the  general  verdict. 

The  court  does  not  understand  the  law  requires  after  a  div- 
idend has  been  declared,  that  it  must  be  physically  seggregated 
from  the  general  funds  of  the  corporation,  in  order  to  make  the 
corporation  liable  to  a  stockholder  entitled  to  a  dividend.     As 
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the  court  understands  the  law,  when  under  the  rules  of  law 
and  equity  a  stockholder  is  entitled  to  a  part  of  a  dividend,  the 
corporation  is  indebted  to  that  stockholder  for  that  part  with- 
out physical  segregation.  If  the  stockholder  permits  his  part 
of  the  dividend  to  remain  with  the  general  funds  of  the  cor- 
poration, he  runs  the  risk  of  being  considered  only  as  a  general 
creditor  in  case  the  corporation  fails  in  business,  and  must  pro 
rate  with  other  general  creditors  on  his  dividend.  So  that 
in  the  end  the  corporation  is  indebted  to  him  at  least. 

In  the  7th  Edition  of  Cook  on  Corporations,  Vol.  2,  in  the 
latter  part  of  Section  542,  we  read  as  follows: 

''And  where  no  specific  fund  has  been  set  aside,  a  stockholder 
not  having  claimed  or  received  his  dividend,  has,  upon  an  in- 
solvency of  the  corporation  merely  a  claim  of  debt  against  the 
corporation,  and  must  come  in  and  fare  as  the  other  creditors 
do." 

The  title  to  this  section  reads  as  follows:  *'A  dividend  de- 
clared and  specifically  set  apart  as  a  distinct  fund  belongs 
absolutely  to  the  stockholders,"  and  throughout  this  whole  sec- 
tion there  is  no  other  claim  made  outside  of  the  fact  that  when 
it  \B  physically  segregated,  it  then  becomes  the  absolute  prop- 
erty of  the  stockholder. 

There  is  no  statement  in  this  section  that  unless  it  be  phys- 
ically segregated  the  company  is  not  indebted  to  the  stockholder 
for  his  part  of  the  dividend.  In  Section  5322,  in  the  5th  Vol- 
ume of  second  edition  of  Thompson  on  Corporations,  we  read: 
**  After  a  dividend  is  declared  it  is  a  debt  due  from  the  corpora- 
tion to  the  stockholder  and  is  recoverable  as  such."     In  the 

■ 

latter  part  of  this  section  we  read  as  follows:  **In  a  case  where 
a  dividend  had  been  declared  payable  at  a  future  day,  but  no 
fund  was  set  aside  for  its  payment,  and  before  payment  the 
corporation  became  insolvent"  it  was  held  that  the  stockhold- 
ers to  the  extent  of  their  proportions  of  such  dividends  should 
share  ratably  with  the  creditors  of  the  corporation. 

In  support  of  this  finding  the  court  cites  Lowne  v.  American 
Fire  Insurance  Company  et  al,  Sixth  Page's  Chancery  Reports, 


92    MONTGOMERY  COUNTY  COMMON  PLEAS. 

Kramer  v.  Foundry  Co.  [Vol.  23  CN.8.) 

page  482;  Hunt,  Receiver,  v.  O'Shea,  Assignee,  69  N.  H.  Re- 
ports, page  600;  Curry,  Oarnishee,  v.  Woodward,  44  Ala.  Rep., 
page  305. 

Question  4  reads  as  follows :  *  *  State  whether  the  books  of  the 
corporation  show,  or  ever  did  show,  the  amount  of  money  sued 
for  in  this  case,  or  any  part  thereof  credited  to  the  name  of 
Joseph  Kramer,  and  whether  any  writing  or  note  was  ever 
given  by  the  corporation  to  Joseph  Kramer  evidencing  this 
sum  or  any  part  thereof,  as  a  debtf 

To  this  the  jury  also  answered  *'No,''  which,  no  doubt,  is  in 
accordance  with  the  evidence.  This  question  was  evidently 
asked  on  the  theory  that  the  law  required  that  the  action  of  a 
corporation  declaring  a  dividend  could  not  be  shown  by  parol 
evidence,  or  that  the  records  of  a  corporation  could  not  be 
changed  by  parol  evidence.  While  this  may  be  true  in  some 
states,  and  while  it  may  be  so  held  in  some  cases,  there  is  no 
question  but  what  in  most  of  the  cases  cited  showing  informali- 
ties, parol  evidence  has  been  introduced  for  the  purpose  of 
showing  that  a.  dividend  had  been  declared.  It  was  partially 
so  in  the  case  of  Barnes  v.  Spencer  &  Barnes  Company,  in  162 
Mich.  Rep.,  on  page  509.  It  was  so  in  the  case  of  Smith  v. 
Moore  in  the  199  Fed.  Rep.,  page  689.  It  is  also  so  in  the  case 
of  Larwill  v.  Burke  et  al,  in  the  19  0.  C.  C,  Rep.,  page  449. 
It  was  at  least  partially  true  in  70  N.  J.,  Law  Rep.,  in  the  case 
of  Breslin  v.  Fries,  Brieslin  &  Co.,  page  274.  It  was  especially 
true  in  the  case  already  cited  of  Groh's  Sons  v.  Qroh,  in  the 
80  N.  Y.  Appellate  Division  Reports,  page  85. 

If  it  even  were  the  law  that  there  must  be  a  book  account 
showing  a  credit  to  Joseph  Kramer  for  the  amount  he  claims  in 
his  petition,  there  is  a  book  account  showing  the  amount  that 
George  Kramer  actually  received,  and  from  that  fact,  together 
with  the  fact  that  Joseph  Kramer  had  an  equal  number  of 
shares  of  stock  with  George  Kramer,  the  inference  could  easily 
be  drawn  as  to  what  amount  Joseph  Kramer  was  entitled  with- 
out the  introduction  of  parol  evidence.  Especially  is  this  the 
case  since  in   the  defendant's  answer  defendant  virtuallv  ad- 
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mits  that  there  was  such  an  understanding  as  set  forth  in  the 
petition,  to-wit,  that  both  should  have  an  equal  share  of  this 
alleged  dividend,  by  alleging  that  Joseph  Kramer  agreed  to 
accept  and  did  accept  certain  sums  in  full  discharge  and  sat- 
isfaction of  his  claim.  Besides,  this  contention  is  re-enforced 
by  the  fact  that  in  the  defendant's  answer  in  the  second  par- 
agraph thereof  we  find  the   following  averments: 

**  Defendants  allege  that  plaintiff  and  defendant,  George  H. 
Kramer,  through  payments  made  in  behalf  of  each  individually 
by  the  corporation  for  various  purposes  about  equalized  each 
other  on  withdrawals  from  the  surplus  of  said  corporation,  not- 
withstanding which  said  Joseph  Kramer  continued  to  com- 
plain about  the  alleged  expenditure  in  building  the  home  of 
defendant,  (Jeorge  H.  Kramer,  and  demanded  a  like  sum  which 
was  refused  for  the  reason  that  he  had  been  theretofore  paid 
an  amount  equivaleat  to  George  Kramer.*' 

So  the  court  finds  that  part  of  the  special  verdict  contained 

in  the  answer  to  question  No.  4  of  the  special  verdict  is  not  in 
conflict  with  the  general  verdict,  and  neither  does  it  establish 
facts  which  would  preclude  Joseph  Kramer  from  obtaining 
judgment  under  the  law. 

The  fifth  and  last  interrogator^^  in  the  special  verdict  reads 
as  follows:  **Was  there  any  credit  ever  made  on  the  books  of 
the  corporation  to  the  name  of  any  stockholder  of  the  corpora- 
tion, with  amounts  to  equalize  the  amount  George  Kramer  drew 
proportionately  to  their  various  respective  stockholdings?'*  To 
which  the  jury  answered,  **No." 

The  court  thinks  that  a  part  of  the  same  reasoning  which  ap- 
plied to  question  4  applies  to  question  5.  The  same  question 
arises  as  to  whether  or  not  the  declaration  of  a  dividend  might 
be  proven  by  parol  evidence,  and  it  is  true  that  the  case  of  Den- 
nis V.  Joslin  Manufacturing  Co.,  19  R.  T.,  666,  holds  that  it  can 

not  be  so  proven.  But  the  court  has  already  cited  a  number  of 
cases  in  which    such  a   dividend  was   either  wholly    or  partly 

proven  by  parol  evidence,  and  in  the  Groh  case  there  was  ap- 
parently nothing  except  parol  evidence  by  which  the  declration 
of  a  dividend  could  be  proven. 

So  that  the  court  can  not  see  that  the  answer  to  question  5  is 
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inconsistent  either  with  the  pleadings,  the  general  verdict  or 
the  law. 

The  court  having  found  that  neither  one  of  the  answers  in  the 
special  verdict  given  by  the  jury  was  inconsistent  with  the 
pleadings,  the  general  verdict  or  the  law,  the  motion  of  the  de- 
fendants for  judgment  in  their  favor,  notwithstanding  the  gen- 
eral verdict  for  the  plaintiff,  will  be  overruled. 

With  this  finding  the  court  might  cease  its  labors  in  further 
dictating  this  decision.  But  certain  questions  have  been  sug- 
gested by  the  interrogatories  in  this  special  verdict,  and  some 
of  those  questions  can  only  \he  discussed  by  taking  into  con- 
sideration the  evidence,  or  some  of  the  evidence  which  has  been 
adduced  in  this  case.  As  the  court  has  heretofore  stated,  the 
question  in  this  case  is,  was  there  a  dividend  declared  under  the 
rules  of  law  and  equity? 

Counsel  for  defendant  claim  that  on  account  of  informalities 
and  irregularities  no  such  dividend  was  ever  declared,  and 
that  therefore,  the  profits  out  of  which  the  plaintiff  claims  his 
share  ot*  the  dividend,  always  remained  a  part  of  the  capital  of 
the  company,  and  that  consequently  the  company  was  never  in- 
debted to  Joe  Kramer  in  the  amount  for  which  he  has  brought 
suit,  or  any  other  amount. 

Counsel  for  defendant  claim  this,  first  on  the  ground  that  a 
dividend  must  be  declared  formally  by  the  board  of  directors 
in  joint  session.  It  is  unnecessary  to  discuss  this  proposition 
because  counsel  afterwards  admit  that  there  are  exceptions  to 
this  rule,  and  that  this  case  in  some  respects  at  least  might  come 
under  those  exceptions  provided  the  facts  in  the  case  would  meet 
certain  other  conditions.  And  among  those  other  conditions, 
is  the  second  claim  of  defendants'  counsel  that  the  reason  there 
wasn't  a  dividend  declared  is,  that  the  dividend  must  be  sev- 
ered physically  from  the  funds  of  the  corporation. 

I  have  discussed  that  proposition  in  passing  upon  its  motion 
asking  for  a  judgment  notwithstanding  the  general  verdict,  and 
do  not  consider  it  necessary  to  discuss  it  again. 
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Another,  or  third  requirement  to  the  informal  declaration  of 
a  dividend  claimed  by  counsel  for  defendant  is  that  there  must 
be  a  book  account  or  note  or  some  written  evidence  of  the  stock- 
holder's share  of  the  dividend.  This  I  have  also  discussed  un- 
der the  motion,  and  do  not  deem  it  necessary  to  discuss  it  fur- 
ther under  this  head. 

The  fourth  requirement,  in  case  there  is  no  written  evidence 
as  claimed  by  counsel  for  defendants,  in  order  to  make  an  in- 
formal declaration  of  a  dividend  binding,  is  that  the  dividend 
must  have  already  been  divided  among  those  entitled  thereto; 
in  other  words,  must  have  been  paid  to  the  various  stockhold- 
ers, because  a  division  of  profits  without  the  formality  of  a  div- 
idend is  equivalent  to  a  dividend.  And,  as  the  court  under- 
stands counsel  for  defendant,  the  dividend  must  be  paid  because 
if  it  is  informally  declared  the  doctrine  of  malum  prohibitum 
or  pari  delicto  would  apply.  The  doctrine  of  pari  delicto  could 
hardly  apply  in  this  case,  because  it  could  not  be  said  that  the 
corporation  was  in  delicto  so  far  as  the  informalities  are  con- 
cerned, and  the  only  one  that  could  be  in  delicto  would  be  the 
plaintiff,  Joseph  Kramer,  because,  as  the  court  understands  the 
term  pari  delicto,  it  means  in  equal  fault,  that  is,  that  all  par- 
ties were  at  fault.  The  defendant  claims  that  a  contract  that 
is  in  anywise  illegal  provided  it  is  indivisible  will  not  be  re- 
scinded if  executed,  and  will  not  be  enforced  if  executory.  If 
this  be  true  in  such  a  case  as  this,  why  should  it  not  have  been 
more  true  in  the  case  of  Oroh  &  Sons  v.  6roh,  in  the  80  N.  Y. 
App.  Division  Reports? 

It  is  scarcely  necessary  for  the  court  to  state  all  the  facts  in 
that  case,  because  counsel  on  both  sides  have  read  it  carefully, 
but  according  to  the  evidence  in  that  case  none  of  the  rules  and 
regulations  applying  to  corporations  were  observed.  They  even 
had  a  faulty  and  very  unsatisfactory  system  of  bookkeeping. 
The  books  of  the  firm  did  not  even  show  the  profits,  and  they 
had  to  resort  to  parol  evidence  to  show  that  there  were  sufficient 
profits  to  pay  the  dividend  to  John  Groh  and  his  mother. 

Yet  there  was  nothing  said  in  this  case  in  regard  to  pari 
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delicto,  malum  prohibitum,  or  anything  of  the  sort.  But  coun- 
sel for  defendant  may  say  that  the  reason  there  was  nothing 
said  about  the  principles  which  he  wishes  to  invoke  as  against 
Joseph  Kramer,  that  the  money  had  already  been  paid  out,  and, 
therefore,  the  court  would  not  disturb  the  same  because  that  was 
a  contract  executed,  or  a  transaction  already  completed.  But 
we  must  remember  that  the  corporation  brought  this  suit  against 
John  Groh.  The  corporation  was  not  in  delicto.  The  doctrine 
of  mulum  prohibitum  did  not  apply  to  the  corporation.  The 
corporation  was  the  victim,  if  anyone  was  the  victim,  of  the  in- 
formalities and  irregularities,  and  illegalities,  if  you  i)lease,  of 
John  Groh  and  his  mother.  So  that  the  court  could  have  very 
easily  said  that  because  of  the  doctrine  of  malum  prohibitum 
and  because  the  corporation  is  not  at  fault  the  court  could  dis- 
turb what  had  already  been  completed.  John  Groh  was  in 
delicto.  The  doctrine  of  malum  prohibitum  applied  to  John 
Groh,  and  did  not  apply  to  the  corporation.  Why  should  not 
the  court  have  disturbed  what  had  alreadv  'been  exehcuted  or 
completed,  if  John  Groh  was  in  delicto  and  the  corporation  was 
not? 

Taking  the  case  of  Barries  v.  Spencer  dc  Barnes  Company, 
1()2  ^lichigan  Reports.  Barnes  sues  the  company.  There  are  in- 
formalities and  illegalities  to  which  Barnes  was  a  party,  l^arnes 
was  in  delicto,  if  anyone  was.  The  doctrine  of  malum  pro- 
hibitum applied  to  him,  if  it  applied  to  anyone  on  account  of 
informalities  and  irregularities,  and  neither  doctrine  applied  to 
the  corporation  which  Barnes  sued.  Yet  in  the  decision  we  find 
nothing  in  regard  to  either  doctrine  as  applying  to  the  plaintiff, 
Barnes. 

In  the  case  of  Breslin,  defendant  in  error,  v.  Fries-Breslin  & 
Company,  plaintiff  in  error,  on  page  283,  quoting  Kent  v.  Quick- 
silver  Mining  Company,  78  N.  Y.,  159,  the  court,  says,  it  was 
held  that  corporate  acts  not  per  se  illegal,  but  which  are  ultra 
inres  affecting  only  the  interests  of  the  stockholders,  may  be 
made  good  by  the  assent  of  the  stockholders.  And  in  this  case 
the  directors  and  stockholders  were  guiltv  of  all  the  informal- 
ities  in  the  calendar,  with  the  exception  that  there  was  a  book 
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account  showing  a  dividend.  And  so  we  find  that  in  cases  of 
the  informal  declaration  of  dividends,  and  on  the  ground  of 
informalities,  the  doctrine  of  pari  delicto  or  malum  prohibitum 
has  not  been  applied.  The  court  does  not  believe  that  the  doc- 
trine of  pari  delicto  or  malum  prohibitum  applies  to  this  case 
or  similar  cases. 

I  have  now  come  to  the  last  proposition  of  counsel  for  defend- 
ant: why  there  was  not  a  dividend  declared,  such  as  would  en- 
title a  stockholder  to  recover  against  the  company,  and  that  is 
that  the  dividend  must  be  divided  pro  rata.  There  is  no  ques- 
tion but  what  this  rule  is  more  universally  applied  by  the  author- 
ities than  any  requirement  pointed  out  by  counsel  for  defend- 
ant. It  is  true  that  both  Cook  and  Thompson  state  that  a  div- 
idend must  be  divided  pro  rata;  that  is,  that  stockholders  in 
the  same  class  must  be  given  the  same  percentage  of  profits  on 
their  stock.  It  is  also  true  that  the  evidence  shows  in  this  case 
that  in  the  agreement  the  only  stockholders'  names  were  George 
Kramer  and  Joseph  Kramer.  It  is  true  that  the  evidence  also 
shows  that  George  Kramer  and  Joseph  Kramer  wholly  controlled 
and  managed  this  business,  and  the  evidence  tends  to  show  that 
their  brother  Henry  Kramer  was  an  ordinary  laboring  man 
without  an  education,  and  evidently  not  endowed  with  executive 
ability  in  this  or  any  other  business.  If  the  court  remembers 
the  evidence  correctly,  Henry  Kramer  was  first  simply  given  an 
interest  in  the  partnership  and  afterwards  an  equal  interest  in 
the  corporation,  in  order  to  encourage  him  in  his  work,  but  at 
any  rate,  at  the  time  that  this  agreement  was  entered  into  be- 
tween George  and  Joseph  Kramer,  Henry  Kramer  was  the  owner^ 
of  some  thirty  shares  of  stock,  however  he  may  have  secured  the 
same.  He  was  considered  a  bona  fide  stockholder,  and  was 
treated  as  such  by  the  two  brothers,  George  and  Joseph.  As 
this  court  remembers  it,  at  the  time  of  the  declaration  of  this 
alleged  dividend  there  were  two  stockholders  in  whose  names 
there  was  one  share  of  stock,  in  order  to  make  up  the  legal  num- 
ber of  directors.  In  other  words,  these  two  were  only  nominal 
stockholders  and  were  not  really  bona  fi>de  stockholders.  The 
evidence  further  shows  that,  before  the  incorporation,  this  com- 
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pany  was  a  partnership,  and,  outside  of  keeping  books,  they 
did  business  without  following  strict  business  rules.  The  part- 
nership was  a  family  affair,  and  when  it  was  incorporated  it 
still  continued  to  be  a  family  affair.  George,  Henry  and  Joseph, 
after  the  incorporation,  did  business  with  each  other  just  as 
they  did  in  the  partnership.  Groceries,  furniture,  clothing  and 
all  family  needs  of  all  the  former  partners,  when  they  became 
stockholders,  were  paid  for  out  of  the  company  treasury.  Fun- 
eral expenses  in  the  family  of  either  of  the  brothers  were  paid 
out  of  the  company  treasury. 

Prior  to  this  agreement  Henry  had  a  lawsuit,  the  expenses 
of  which  amounted  to  $1,100,  which  were  paid  put  of  the  com- 
pany treasury.  The  expenses  of  pleasure  trips  of  the  brothers 
were  also  paid  out  of  the  treasury.  So  that  when  George  came 
to  build  a  house  he  talked  the  matter  over  with  Joseph  and  to- 
gether they  agreed  that  he  might  pay  the  expenses  of  building  a 
house  by  drawing  money  out  of  the  company  treasury,  with  the 
understanding  that  Joseph  might  draw  an  equal  amount.  The 
evidence  develops  that  all  three  brothers  were  engaged  in  the 
foundry  business,  and  all  three  knew  that  George  was  building 
a  house,  and  they  knew  that  George  was  obtaining  the  money 
out  of  the  company  treasury.  The  evidence  also  shows  that  the 
stockholders  had  the  opportunity  of  becoming  acquainted  with 
ihe  fact,  and  did  become  acquainted  with  the  fact,  that  there 
was  an  understanding  that  Joseph  Kramer  should  draw  out  of 
the  treasury  in  some  way,  either  by  travel  or  otherwise,  an  equal 
amount  of  money  with  Geoi^e.  George  built  his  house  and 
drew  out  of  the  treasury  something  over  eight  thousand  dollars 
for  that  purpose.  True,  Joseph  took  some  pleasure  trips,  but 
so  did  George,  and  there  is  evidence  tending  to  show  that  the 
expenses  for  the  pleasure  trips  about  equalized  each  other,  be- 
cause Joseph  claimed,  and  gave  some  testimony  tending  to  show, 
that  some  trips  which  George  claimed  were  pleasure  trips  on 
Joseph's  part,  were  business  trips  for  the  company. 

This  state  of  affairs  continued,  all  the  stockholders,  directors, 
and  officers  acquiescing  and  consenting  so  far  as  the  evidence 
shows,  to  the  agrefni^jjt  that  had  been  entered  into  between 
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George  and  Joseph  Kramer,  up  until  some  time  in  October,  1912. 
Up  until  that  time  business  had  been  carried  on  as  formerly  in 
a  very  informal  way,  without  the  meeting  of  directors  or  offi- 
cers. Some  time  in  October,  1912,  after  George  Kramer  had 
secured  the  majority  of  the  shares  they  began  to  hold  formal 
meetings,  and  it  was  at  one  of  these  formal  meetings  in  Octo- 
ber, that  Joseph  Kramer  demanded  he  should  be  paid  a  sum 
of  money  equal  to  that  paid  to  George  Kramer.  It  seems  that 
George  Kramer  at  first  refused,  claiming  that  he  had  drawn 
an  equal  amount  of  money  out  of  the  funds  of  the  treasury 
with  what  he  had  used  for  building  the  house.  There  is  no  de- 
nial that  the  arrangement  had  been  entered  into  that  Joseph 
should  draw  an  amount  equal  to  what  George  had  drawn  for 
building  his  house.  In  fact,  all  parties  admit,  according  to  the 
evidence,  that  there  was  such  an  arrangement  and  that  Joseph 
was  entitled  to  an  equal  share,  but  that  Joseph  had  been  paid. 

The  result  of  the  dispute  was  that  they  agreed  to  give  Joseph 
$2,000,  but  called  it  a  ** donation"  on  the  books  of  the  company. 
Joseph,  in  his  evidence,  claims  that  they  really  only  gave  him 
$1,000,  and  there  is  some  evidence  tending  to  show  that  this 
was  charged  against  Joseph  in  some  other  matter.  At  any  rate, 
the  jury  found  that  Joseph,  in  the  end,  was  not  even  given  the 
$2,000. 

The  defendant  in  its  answer  states  that  Joseph  frequently 
complained  that  he  had  not  been  made  equal  with  Geoi^e.  And 
so  the  business  of  the  firm  went  on  until  some  time  in  1914, 
when  George  purchased  Joseph's  interest.  During  all  the  period 
from  1907,  when  it  is  alleged  that  the  agreement  had  been 
entered  into  between  the  two  brothers,  up  until  Joseph  sold  his 
interest  in  the  firm  to  George,  no  member  of  the  firm  ever  dis- 
puted, and  in  fact  all  of  them  admitted,  that  there  was  such 
an  arrangement,  and  that  Joseph  was  entitled  to  an  equal 
amount  with  George,  and  the  only  claim  that  was  made  was 
that  Joseph  had  been  paid. 

So  that  under  the  evidence  it  appears  that  at  least  all  the 
stockholders  and  officers  of  the  company  knew  of  this  arrange- 
ment, consented  and  acquiesced  therein,  and  the  CQurt  might 
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almost  say  that  at  the  meeting  of  the  directors  in  October,  1912, 

they  had  not  only  consented  and  acquiesced  therein,  but  they 

ratified  the  same,  if  not  formally,  at  least  informally. 

Now,  the  question  is,  under  these  circumstances,  what  shall 

be  said  of  the  proposition  that  the  dividend,  if  there  was  one, 

must  have  been  divided  pro  rata  between  George  Kramer, 
Joseph  Kramer  and  Henry  Kramer,  or  any  other  stockholders? 

It  is  true  that  the  authorities  hold  that  the  dividend  must  be 
pro  rata  among  the  stockholders  of  the  same  class,  and  what 
would  be  said  or  what  should  be  said  in  case  some  other  division 
should  be  made?  Henry  Kramer  had  just  received  $1,100  for 
the  purpose  of  paying  the  expenses  of  a  lawsuit.  George, 
Joseph  and  the  other  stockholders  seem  to  have  consented  and 
acquiesced  in  this  arrangement.  So  it  would  be  natural  to 
suppose  that  Henry  would  consent  and  acquiesce  in  the  arrange- 
ment which  George  and  Joseph  Kramer  had  made  in  regard  to 
the  alleged  dividend;  and  the  other  members  being  nominal 
stockholders  would  naturally  have  no  objection  to  such  an  ar- 
rangement. At  any  rate,  the  evidence  tends  to  show  that  all 
the  stockholders  and  all  the  directors  and  all  the  officers  did 
consent  and  acquiesce  in  the  arrangement  that  Joseph  and 
George  made  some  time  in  1907.  And,  as  the  court  has  already 
said,  substantially  ratified  the  same  at  a  directors'  meeting  in 
October,  1912. 

Now,  it  is  true  the  general  rule  is  that  when  a  dividend  is 
declared  by  the  board  of  directors  it  must  be  pro  rata  among 
the  stockholders  of  the  same  class.  There  is  no  question  but 
what  this  is  a  wise  rule,  especially  when  applied  to  corporations 
where  there  are  stockholders  who  are  not  members  of  the  board 
of  directors,  especially  when  the  stockholders  are  not  familiar 
with  the  business  of  the  concern. 

Most  of  the  decisions  apparently  hold  that  there  must  be  a 
pro  rata  division  of  dividends  among  stockholders  of  the  same 
class.  But  the  court  has  been  unable  to  find  a  case  where  there 
was  not  a  pro  rata  division  made  in  which  the  only  sharehold- 
ers were  directors  and  all  shareholders  consented  to  a  division 
other  than  pro  rata,  in  which  it  was  held  that  such  a  division 
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would  not  be  good  under  the  law  and  the  principles  of  equity. 
The  court  has  been  able  to  find  but  one  case  bearing  upon  this 
proposition,  and  this  case  is  found  in  the  70  N.  J.  Law  Reports, 
page  274,  in  the  case  of  Thomas  J.  Breslin,  defendant  in  error, 
V.  Pries-Breslin  Company,  plaintiff  in  error. 

In  that  case  there  were  as  many  irregularities  and  informal- 
ities, if  not  more,  than  in  the  case  before  the  court,  and  the 
only  difference  between  that  case  and  the  case  before  the  court 
was  that  the  stockholder,  Thomas  J.  Breslin,  who  brought  suit, 
had  standing  on  the  books  of  the  corporation  the  amount  of 
money  which  had  been  credited  to  him  as  profits.  In  that  case 
the  directors  of  the  corporation  did  not  observe  the  statute  law 
of  the  state  of  New  Jersey,  in  failing  to  declare  their  dividends 
on  the  first  day  of  August  in  each  year,  and  they  also  failed 
to  specify  any  other  day,  which  the  Legislature  provided  for,  if 
they  did  not  so  declare  a  dividend  on  the  first  day  of  August. 
Another  irregularity  was  that  there  were  six  members  all  of 
whom  were  directors,  and  it  appears  that  at  a  certain  meeting, 
four  members  out  of  six  played  a  game  of  freeze  out  and  passed 
a  resolution  that  the  common  stock  of  three  of  the  members 
should  be  transformed  into  preferred  stock  guaranteeing  a  div- 
idend of  fifteen  per  cent.,  against  the  objection  of  two  of  the 
members,  McGill  and  Murphy  by  name;  and  it  appears  that 
three  of  these  members,  during  the  transactions  involved  in 
this  suit,  were  the  only  directors  in  charge  of  the  corporation. 
While  these  members  apparently  met  informally,  took  inven- 
tories once  a  year,  and  figured  out  the  preferred  dividends  and 
then  the  common  stock  dividends,  there  were  never  any  divi- 
dends formally  declared,  and  no  minutes  were  kept  of  any  of 
the  meetings;  no  formal  resolution  was  at  any  time  passed; 
three  of  the  directors  instead  of  six  did  what  business  was  done ; 
no  resignation  was  received  from  the  three  members  whose  stock 
had  been  voted  out  of  the  common  stock  class  into  the  preferred 
stock  class.  And  besides  this,  because  it  is  directly  in  point 
to  the  proposition  now  under  consideration,  the  three  men  who 
remained  as  directors  had  common  shares  of  stock  as  follows: 
John  M.  Carroll,  200  shares;  Fries,  100  shares;  Breslin,  100 
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shares,  and  yet  Breslin,  who  sued,  brought  suit  for  one-third  of 
the  profits  on  the  common  stock,  although  he  was  only  entitled 
to  one-fourth  under  the  general  rule,  because  Carroll  was  en- 
titled to  one-half,  Fries  one-fourth  and  Breslin  one-fourth. 

Now,  what  did  the  court  say  in  that  case?  We  will  first 
read  the  syllabi,  as  follows: 

''1.  The  doctrine  of  equitable  estoppel  applies  to  the  internal 
concerns  of  stock  corporations.  Saving,  so  far  as  public  policy 
and  the  interests  of  creditors  and  other  third  parties  are  in- 
volved, the  stockholders  may  bind  themselves  inter  sese  and  in 
favor  of  the  corporation  by  their  own  acts  and  agreements ;  and 
what  will  bind  all  the  stockholders  with  respect  to  an  obliga- 
tion from  the  company  to  one  of  its  members,  will  bind  the  com- 
pany as  such." 

*'2,  Unanimous  consent  and  acquiescence  of  the  stockhold- 
ers, acted  on  by  the  parties  concerned  to  such  an  extent  as  to 
materially  change  their  position,  preclude  the  assenting  stock- 
holders as  individuals  and  the  corporation  as  such,  from  after- 
wards setting  up  legal  informalities  in  matters  of  internal  con- 
cern affecting  only  the  interests  of  the  stockholders,  to  the  over- 
throw of  rights  that  have  been  acquired  on  the  faith  of  the  con- 
sent and  acquiescence. 


>» 


On  page  276  we  read  aa  follows: 

**The  principal  questions  raised  by  the  bills  of  exceptions 
are  whether  there  was  any  lawful  evidence  justifying  a  finding 
by  the  jury  that  these  amounts,  respectively,  were  lawfully  de- 
clared and  set  apart  to  the  plaintiff  as  dividends  by  the  board  of 
directors. '* 

The  share  of  the  dividend  sued  upon  appeared  in  a  book  ac- 
count, credited  from  April  25,  1893,  to  December  31,  1898. 
The  action  was  commenced  in  November,  1902.  The  court  says, 
on  page  280: 

**To  sum  up,  the  jury  was  justified,  by  the  evidence,  in  find- 
ing,'' •  •  •  then  on  page  281,  near  the  top  of  the  page, 
•  *  •  '*that  the  three  directors,  during  the  period  in  ques- 
tion, acted  unanimously  and  with  the  acquiescence  of  all  the 
stockholders  in  ascertaining  the  profits  at  stated  times,  in  de- 
termining what  amount  should  be  reserved  as  working  capital 
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and  in  setting  apart  the  residue  of  the  profits  for  distribution 
among  the  stockholders;  that  in  such  distribution  preferred 
stockholders  were  first  paid  or  credited  amounts  aggregating 
fifteen  per  centum  per  annum  upon  their  stock  and  the  residue 
was  divided  among  the  common  stockholders^  not  pro  rata,  ac- 
cording to  their  holdings,  but  in  a  manner  satisfactory  to  them 
and  acquiesced  in  by  all  the  stockholders." 

On  page  282,  the  last  sentence  of  the  first  paragraph  reads  as 
follows: 

'*In  respect  to  these  matters  the  jury  was  fully  justified  in 
finding  that  unanimous  consent  of  the  stockholders  of  the  de- 
fendant company  had  *been  given  and  had  been  acted  on  in  good 
faith  by  the  plaintiff  and  others  concerned  during  a  course  of 
years,  and  that  plaintiff  could  not  be  restored  to  the  status  qiw 
ante  were  the  assent  of  his  fellow-stockholders  and  of  the  com- 
pany to  be  now  withdrawn. ' ' 

In  the  next  paragraph  we  read: 

* '  In  the  eye  of  the  law  corporations  are  entities,  separate  and 
distinct  from  their  constituent  members  and  not  bound  by  the 
individual  acts  of  the  latter.  The  law  deals  with  the  corpora- 
tion as  an  artificial  person.  Equity  realizes  that  this  legal  en- 
tity is  but  a  legal  fiction ;  looking  through  the  form  it  discerns 
the  substance.  It  finds  that  a  stock  corporation  is  in  essence 
an  aggregation  of  individuals,  a  statutory  partnership  with  aii- 
signable  membership  and  limited  liability  of  the  members,  and 
so  the  doctrine  of  equitable  estoppel  applies  fully  to  all  the  in- 
ternal concerns  of  stock  companies.  'Saving  so  far  as  public 
policy  and  the  interests  of  creditors  and  other  third  parties  are 
concerned  (none  of  which  is  involved  in  the  present  case),  the 
stockholders  may  bind  themselves  inter  sese  and  in  favor  of  the 
corporation  by  their  own  acts  and  agreements,  and  what  will 
bind  all  the  stockholders,  with  respect  to  an  obligation  from  the 
company  to  one  of  its  members,  will  bind  the  company  as  such." 

Going  on  in  the  next  paragraph,  the  court  says : 

'*The  authorities  to  this  effect  are  abundant."  And  then 
quotes  a  num'ber  of  authorities,  and  ends  on  page  284,  in  cita- 
tion of  authorities  as  follows: 

**  Although  estoppels  be  based  upon  equitable  considerations, 
they  are  none  the  less  available  in  the  courts  of  law." 
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And  then  cites  some  five  or  six  cases  in  support  of  this  propo- 
sition. In  the  next  to  the  last  paragraph  on  page  284,  we  read 
that,  among  sundry  exceptions  raised  concerning  the  instruc- 
tions to  the  jury,  they  raised  the  question  as  to  the  method  of 
apportionment  that  was  pursued.  On  page  285,  in  the  para- 
graph at  the  bottom  of  the  page,  we  read  in  part  as  follows : 

''The  trial  justice  further  charged  the  jury,  in  effect,  that 
whenever  the  directors  set  apart  a  portion  of  the  profits  of  the 
company  for  division  among  the  stockholders,  it  is  their  prima 
facie  duty  to  apportion  the  dividend  among  the  stockholders 
pro  rata  to  their  several  holdings ;  but  that  if  all  the  stockhold- 
ers who  are  entitled  to  participate  in  the  division  authorize, 
ratify  or  acquiesce,  in  any  distribution  of  the  fund  among  them- 
selves, differing  from  the  ordinary  pro  rata  division,  the  direc- 
tors may  make  the  division  in  accordance  with  such  authoriza- 
tion, ratification,  or  acquiescence  of  all  the  stockholders.  He 
left  it  to  the  jury  to  say,  upon  the  evidence,  whether  the  divi- 
sion actually  made  of  the  profits  as  between  the  stockholders 
in  the  case  at  hand  was  authorized,  ratified  or  acquiesced  in  by 
the  holders  of  all  the  stock." 

On  page  287  we  find  the  following  at  the  end  of  the  first 
paragraph : 

*  *  It  is  true  that  the  directors  are  trustees  for  the  several  stock- 
holders, charged  with  the  duty  of  properly  apportioning  among 
them  the  moneys  thus  set  apart  for  their  use.  And  so  the  judge 
charged  the  jury.  But  it  can  not  be  doubted  that  the  stock- 
holders may,  by  unanimous  consent,  adopt  and  become  bound 
by  a  different  mode  of  division." 

We  find  in  this  case  that  the  judgment  of  the  lower  court  was 
affirmed.  The  court  has  failed,  as  it  said  before,  to  find  a 
single  case  in  which  it  was  held  it  was  error  to  divide  a  divi- 
dend other  than  pro  rata  in  case  all  the  stockholders  involved 
consented  or  acquiesced  therein.  This  is  the  only  case  the  court 
has  been  able  to  find  decided,  when  all  the  stockholders  did 
acquiesce  in  a  division  other  than  pro  rata. 

This  decision  is  quite  lengthly  or  the  court  would  quote  it 
in  full.  It  no£  only  bears  upon  the  question  of  pro  rata  division 
of  profits,  but  bears  upon  every  proposition  raised  in  this  case. 
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And,  as  already  quoted,  notwithstanding  that  illegalities,  in- 
formalities and  irregularities  appear  in  the  declaration  of  the 
dividend  involved  in  the  case,  the  court  substantially  holds,  on 
page  283,  that  all  these  illegalities,  irregularities  and  informal- 
ities were  not  per  se  illegal. 

*  Since  the  evidence  shows  that  what  was  done  of  an  informal 
nature  in  the  case  now  before  the  court,  was  done  by  unanimous 
consent  and  acquiescence  of  the  stockholders,  and  that  there 
is  evidence  tending  to  show  that  Joseph  Kramer  acted  upon 
said  consent  and  acquiescence  to  such  an  extent  as  to  materially 
change  his  position,  because  when  he  sold  his  stock  he  lost  every 
other  remedy,  if  he  had  one,  except  the  one  to  which  he  re- 
sorted in  bringing  this  suit. 

For  this  reason,  provided  the  jury  has  been  correct  in  find- 
ing the  facts,  the  court  would  hold  that  the  stockholders,  as  in- 
dividuals, and  the  corporation  as  such,  are  precluded  from  setting 

up  the  legal  informalities  in  matters  of  the  internal  concerns 
affecting  only  the  interests  of  the  stockholders  of  this  company. 
There  are  a  number  of  other  authortiies  which  have  been  quoted 
by  counsel  for  plaintiff  bearing  upon  the  propositions  raised  in 
this  case. 

Taking  into  consideration  all  the  law  and  the  evidence,  the 
court  thinks  that  the  jury  had  a  right,  under  the  law  and  the 
evidence,  to  return  a  verdict  such  as  it  did,  and,  therefore,  will 
overrule  the  motion  for  a  new  trial. 


PERPETUAL  LEASE  NOT  A  BAR  TO  PARTITION. 

Court  of  Oommon  Pleas  of  Hamilton  County. 
Albert  T.  Brovtn,  v.  Joseph  Rawson,  et  al. 

Decided,  July,  1920. 

Partitian--Ndt  Barred  hy  a  Perpetual  Leaae'-Possession  of  the  Lessee 
is  the  Possession  of  the  Landlord — His  Rights  are  not  Affected 
hy  a  Change  of  Landlords. 

Partition  of  real  property  may  be  compelled  at  the  suit  of  one  of  the 
tenants  in  common  of  the  fee.  notwithstanding  the  existence  of  a 
perpetual  leasehold  in  the  property. 


106  HAMILTON  COUNTY  COMMON  PLEAS. 

Brown  vs.  Rawson  et  al.  [Vol.  23  (N.8.) 

Pogue,  Hoffheimer  &  Pogue,  for  plaintiff. 
William  R,  Collins,  contra. 

Darby,  J. 

The  plaintiff  alleges  that  he  is  a  tenant  in  common  with  the 
defendants  of  certain  real  property  situate  in  Cincinnati  at 
the  southeast  comer  of  Ninth  and  Race  streets,  and  asks  parti- 
tion thereof,  or  if  partition  can  not  be  had  without  manifest 
injury,  that  the  same  may  be  sold  and  the  proceeds  distributed 
according  to  the  rights  of  the  parties. 

In  a  cross  petition  filed  by  Joseph  Rawson,  and  which  is 
adopted  by  the  other  parties  in  interest,  it  is  alleged  that  the 
premises  referred  to  are  subject  to  a  perpetual  lease  made  by 
the  ancestor  of  the  parties. 

The  cause  came  on  for  hearing  upon  the  petition,  and  objection 
was  made  to  a  decree  in  partition  for  the  reason  that  the  pro- 
perty, being  subject  to  a  perpetual  lease,  partition  thereof  could 
not  be  compelled.  Subsequently,  a  motion  was  made  by  the 
defendant,  Joseph  Rawson,  to  dismiss  the  action  for  the  reason 
that  the  court  is  without  jurisdiction  over  the  subject  matter 
thereof.  By  this  motion  the  same  question  is  raised  as  was 
raised  upon  the  hearing  of  the  oause,  namely,  that  existence 
of  the  perpetual  lease  upon  the  property  prevents  its  partition. 
It  should  be  noted  in  passing  that  the  cross-petition  of  Joseph 
Rawson  and  the  other  defendants  asked  for  partition  upon  the 
said  cross-petition. 

The  question  for  determination  is  this:  May  one  tenant  in 
common  of  real  property,  subject  to  a  perpetual  lease,  compel 
partition  of  said  property  during  the  life  of  the  lease? 

General  Code,  12026  provides: 

' '  Tenants  in  common,  and  coparceners  of  any  estate  in  lands, 
tenements  or  hereditaments  within  the  state,  may  be  compelled 
to  make  or  suffer  partition  thereof  in  the  manner  hereinafter 
prescribed," 

That  the  parties  to  this  action  are  tenants  in  common  of  an 
estate  in  lands  goes  without  saying.     That  the  parties  to  this 
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action  are  bound  by  the  lease  of  their  ancestor  is  equally  true. 
That  the  grantees  of  the  parties,  in  case  of  a  deed  by  them, 
would  be  bound  by  all  the  terms  of  the  lease  referred  to  and 
that  the  lessee's  rights  cannot  be  affected  or  its  possession  in- 
terf  erred  with,  so  long  as  it  complies  with  the  terms  of  the  lease, 
cannot  be  gainsaid.  It  is  equally  true  that  the  parties  to  this 
action  are  enjoying  the  rents  reserved  in  the  lease,  and  that  as 
a  matter  of  law  the  possession  of  the  lessee  is  regarded  as  the 
possession  of  the  landlord. 

It  follows  from  the  foregoing  considerations  that  the  only 
effect  so  far  as  the  lessee  is  concerned  of  a  partition  or  sale  of 
the  property  would  be  a  change  of  landlords.  It  is  manifest 
in  this  case  that  the  property  cannot  be  divided,  and  that  if 
partition  were  decreed  a  sale  would  be  essential.  However, 
if  there  is  no  right  to  partition  there  could  not  be  in  any  event 
a  sale. 

The  claim  of  the  defendants  seems  to  be  that  inasmuch  as 
the  interest  of  the  lessee  has  some  of  the  attributes  of  a  fee 
simple  title,  or  that  the  lessee  may  purchase  the  fee,  that  parti- 
tion may  not  be  decreed.  Two  cases  in  particular  have  been 
brought  to  the  attention  of  the  court,  supposed  to  sustain  this 
contention. 

In  Tabler  v.  Wiseman  et  al.,  2  Ohio  St.,  208,  the  facts  as 
stated  by  Ranney,  J.,  are  as  follows : 

**It  appears  from  the  petition  that  John  Manly  died  seized 
of  the  tract  of  land  of  which  partition  was  sought,  the  whole 
of  which  was  assigned  to  his  widow  as  her  dower,  who  was 
still  living  when  these  proceedings  were  had.  The  parties  to 
the  suit  are  his  heirs  at  law,  and  the  question  is,  can  partition 
be  had  during  the  continuance  of  her  life  estate?  The  court 
below  held  that  it  might,  and  as  the  lands  could  not  be  divided, 
and  one  of  the  heirs  elected  to  take  the  same  at  the  appraised 
value,  the  court  confirmed  the  election  so  made,  and  ordered  a 
deed  to  be  made  upon  payment  of  the  purchase  money.'* 

The  gist  of  the  decision  of  the  court  is  found  in  the  follow- 
ing clause  from  the  syllabus : 
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'^  Hence,  when  there  is  an  outstanding  estate  for  life,  vested 
in  a  third  person,  in  the  whole  premises  of  which  partition  is 
sought,  the  reversioners  or  remaindermen  cannot  have  parti- 
tion, either  in  law  or  in  equity/' 

It  will  be  very  readily  seen  that  the  land  involved  in  that  case 
was  assigned  to  the  widow  as  her  dower  as  an  entirety;  there- 
fore the  remaindermen  or  reversioners  had  no  interest  in  the 
rents  and  did  not  have  nor  could  they  acquire  the  right  of 
possession  of  the  property  as  against  the  widow  during  her 
life.  The  partitioning  and  sale  of  that  property  in  effect  put 
hor  out  of  possession,  to  which  she  was  entitled  during  her 
life. 

Eberle  et  al  vs.  Oaier,  Jr,  et  dL.,  89  Ohio  St.,  118,  followed 
and  approved  Tabler  v.  Wiseman  above  referred  to.  In  that 
case  the  facts  were  that  Barbara  Gaier,  deceased,  devised  real 
estate  involved  to  her  children  in  equal  shares  subject  to  a  life 
estate  devised  to  Gaier,  Sr.  In  an  answer,  Gaier,  Sr.  under- 
took to  consent  to  the  partition  or  sale  of  the  land  free  from 
his  life  estate,  and  agreed  to  take  the  value  of  the  same  in  money. 
In  that  case  it  is  clear  that  under  the  will  the  remaindermen 
had  no  present  rights  or  interest  in  the  property,  none  of  the 
rents  or  profits  went  to  them,  and  they  neither  had  nor  could 
acquire,  as  against  the  life  tenant,  possession  of  the  property. 
The  principle  which  prevented  the  partition  of  the  property 
in  that  case  was  the  same  as  that  involved  in  Tabler  v.  Wiseman. 

The  solution  of  this  problem  is  greatly  advanced  by  the  re- 
cent decision  of  the  Court  of  Appeals  of  this  county  in  Crowe 
et  al  V.  Crowe  et  al.,  31  0.  C.  A.,  — .  In  that  case  there  was  a 
lease  upon  the  property  proposed  to  be  partitioned  for  the 
term  of  five  years  with  a  privilege  of  purchase  at  any  time 
within  the  life  of  the  lease,  and  a  provision  for  renewal  for 
five  years  more  on  the  same  terms  and  with  the  same  privilege 
of  purchase.  One  of  the  defendants  demurred  to  the  petition, 
contending  that  the  outstanding  lease  with  option  to  purchase 
prevented  partition.  The  court  below  overruled  the  demurrer 
and  judgment  was  rendered  upon  the  petition.  The  syllabus 
of  the  case  is  as  follows : 
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'*The  existence  of  a  lease  for  five  years,  renewable  for  five 
years,  and  granting  an  option  to  the  lessee  to  purchase  the 
land,  is  no  obstacle  to  partition." 

In  the  opinion  of  the  court  is  the  following: 

**To  enable  a  party  to  maintain  an  action  for  partition  he 
must  have  an  estate  in  possession,  one  by  virtue  of  which  he 
is  entitled  to  enjoy  the  rents  or  the  possession  as  one  of  the 
co-tenants  thereof.  Eberle  v.  Oaier,  89  Ohio  St.  118,  and  fabler 
V.  Wiseman,  2  Ohio  St.  207. 

'*The  existence  of  an  ordinary  lease  for  years,  under  which 
the  tenant  is  in  possession,  paying  rent  to  the  owners  of  the 
fee,  is  no  obstacle  to  partition  among  such  owners.  Werner 
V.  Glass,  16  W.  L.  B.  354  (9  Dec.  Re.  686) ;  Willard  v.  WiUard, 
145  U.  S.  116,  and  21  Am  &  Eng.  Ency  Law  (2  ed.),  1153. 
See  also  21  Halsbury's  Laws  of  England,  841. 

"The  possession  of  a  tenant  is  regarded  as  the  possession  of 
the  landlord,  as  shown  in  the  foregoing  authorities.  Plaint- 
iffs in  error  maintain  that  by  reason  of  the  existence  of  the 
option  to  purchase  the  title  is  defeasible,  and  may  be  defeated 
by  the  lessee  exercising  the  option.  Their  contention  is  based 
upon  the  opinion  of  the  court  of  appeals  for  the  fourth  dis- 
trict in  Fleming  v.  Minx,  25  C.  C.  (N.  S.),  198 ;  4  Ohio  App.  406. 

**The  defeasibility  of  plaintiff's  title  does  not  disable  plaintiffs 
from  prosecuting  partiton.  The  existence  of  a  power  of  sale  out 
standing  in  trustees  which  might  likewise  destroy  the  estate 
of  the  lessors  does  not  bar  partition.  {Boyd  v.  Allen,  24  Ch. 
D.  622.)  The  owner  of  a  base  fee  is  entitled  to  partition. 
Askins  v.  Merritt,  254  111.  92  (98  N.  E.  256),  and  Piizer  v. 
Morrison,  272  111.  291  (111  N.  E.  1017).  The  full  report  of 
the  case  of  Fleming  v.  Minx,  supra,  shows  that  the  so-called 
tenant  was  in  fact  a  mortgagor  in  possession,  though  nominally 
she  had  only  a  lease  with  right  to  purchase.'' 

The  mere  existence  of  the  option  is  insufiicient  to  take  the 
case  out  of  the  rule  established  by  the  forejDroing  authorities. 

The  case  of  Werner  v.  Glass,  16  W.  L.  B.,  354,  was  decided 
by  the  general  term  of  the  superior  court  by  Judges  Harmon, 
Force  and  Peck.    The  syllabus  is  as  follows: 

'*The  existence  of  an  ordinary  lease  for  years,  under  which 
the  tenant  is  in  possession  paying  rent  to  the  owners  of  the 
fee,  is  no  obstacle  to  partition  among  such  owners." 
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It  was  contended  in  that  ease  that  the  case  of  Tabler  v. 
Wiseman,  2  Ohio  St.,  208,  was  conclusive  of  that  case  but  the 
court  held  otherwise,  and  said: 

**  While  some  of  the  possible  inconveniences  or  inequalities 
referred  to  by  t;he  court  among  other  reasons  for  its  conclusion, 
might  exist  in  cases  of  property  leased,  especially  if  for  long 
terms,  the  principle  of  the  decision  was  that  as  partition  deals 
with  possession  only,  it  cannot  be  had  unless  the  parties  pray- 
ing partition  have  the  possession.  It  is  conceded  that  actual 
possession  is  not  necessary;  an  estate  which  gives  the  right  to 
possession  will  suffice. 

**It  is  evident,  therefore,  that  the  term  possession  is  used  as 
opposed  to  expectancy,  as  defining  the  nature  of  the  estate 
rather  than  referring  to  its  physical  occupation. 

**The  estate  of  the  parties  here  is  not  one  in  expectancy,  but 
in  possession,  because  from  the  days  of  the  feudal  system  until 
now,  the  possession  of  a  tenant  has  been  considered  the  possession 
of  the  landlord,  except  so  far  as  concerns  rights  depending 
upon  actual  physical  occupation  such  as  the  action  of  trespass." 

It  is  therefore  the  settled  law  in  this  state  that  what  is  called 
an  ordinary  lease  for  years  is  no  obstacle  to  partition  of  the 
leased  property. 

Is  there  any  reason  for  a  different  rule  as  applied  to  property 
held  under  a  perpetual  lease  t  It  may  be  well  to  examine  the 
law  as  to  just  what  a  perpetual  leasehold  estate  is.  We  must 
start  out  by  conceding  that  it  is  a  leasehold  created  by  con- 
tract in  which  there  are  lessor  and  lessee  whose  rights  are  con- 
tractual in  their  nature.  At  common  law  such  an  estate  was 
a  chattel  real,  but  by  reason  of  the  various  statutes  passed  in 
this  state  such  leaseholds  descend  as  estates  in  fee  and  are  sub- 
ject to  judgments  and  executions  as  real  estates. 

In  Taylor  v.  DeBus  et  al,  31  Ohio  St ,  468,  472,  is  the  following : 

**Now,  it  is  contended  that,  by  force  of  this  legislation  such 
estates  are  no  longer  chattels;  that  the  creation  of  such  an 
estate  in  lands  is  equivalent  to  an  absolute  transfer  of  the  fee, 
and,  therefore,  the  common  law  incidents  of  leasehold  estates 
are  abrogated.  Such  results  do  not  follow  such  legislation.  To 
the  extent  that  leasehold  estates  have,  by  statute,  been  subjected 
to  the  rules  which  govern  estates  in  fee,  of  course  the  rules  of 
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the  common  law,  in  respect  thereto,  have  been  abrogated;  but 
beyond  this,  the  common  law  continues  to  furnish  the  only 
rules  for  the  guidance  of  courts  in  determining  the  rights  of 
parties  in  relation  to  leasehold  estates.  And  it  is  quite  clear 
to  our  minds  that  there  is  nothing  expressed  in  these  statutes, 
and  nothing  implied,  that  modifies  the  common  ]aw  in  respect 
to  the  rights  or  liabilities  of  the  parties  to  this  record.  As 
to  these  lands,  the  plaintiff  in  error  was  lessor  and  reversioner, 
and  the  defendants  in  error,  lessees  and  owners  of  the  term; 
and  the  annual  compensation  payable  to  the  lessor  for  the  use 
of  the  premises  during  the  term,  is  rent  and  nothing  more.*' 

In  harmony  with  the  last  decision  is  the  principle  involved 
in  Village  of  St  Bernard  v.  Kemper  et  al.,  60  Ohio  St.,  244, 
in  which  a  tenant  under  a  lease  of  real  property  for  ninety-nine 
years,  renewable  forever,  the  property  standing  in  his  name 
for  taxation,  was  held  to  be — 

"so  far  the  owner  of  such  property  as  to  authorize  him  to 
subscribe  a  petition  for  street  improvements  under  Section 
2272  Revised  Statutes;  and  in  such  case  the  signature  of  the 
lessor  to  such  petition  is  not  required  in  order  to  authorize  an 
assessment  against  the  corpus  of  such  property.*' 

In  view  of  these  eases  it  seems  useless  to  further  undertake 
to  distinguish  between  the  dower  estate  in  the  case  of  Tabler  v. 
Wiseman  and  the  life  estate  in  the  case  of  Eherle  v.  Oaier,  on 
the  one  side,  and  the  perpetual  leasehold  of  the  lessee  in  this 
case. 

In  the  case  of  Hopple  v.  Hopple,  12  O.  L.  R.  223,  another 
member  of  this  court  decided  that — 

"Partition  may  be  had  of  land  which  is  subject  to  a  lease  for 
ninety-nine  years  renewable  forever." 

Has  the  lessee  a  right  to  object  to  partition  by  his  lessors? 

It  is  not  objecting.  Its  rights  and  liabilities  are  fixed  and 
certain;  they  are  indefeasible  so  long  as  it  pays  the  rent  and 
otherwise  complies  with  its  contract;  it  cannot  be  dispossessed 
(if  it  does  comply  with  its  contract)  by  the  act  of  any  person 
or  persons. 


112     HAMILTON  COUNTY  COMMON  PLEAS. 

Brown  vs.  RawBon  et  al.  [Vol.  23  (N.8.) 

If  a  lease  for  years  with  a  privilege  of  purchase  is  no  obstacle 
to  partition,  and  such  is  the  settled  law  of  this  state,  the  court 
is  unable  to  see  why  length  of  duration  of  the  leasehold  estate 
can  in  any  wise  change,  the  principle  involved.  If  the  land 
were  susceptible  of  division  the  only  effect  would  be  that  each 
of  the  tenants  in  common  would  collect  his  proportionate  part 
of  the  rent  under  the  lease.  As  indicated  above,  the  fact  that 
the  property  is  not  susceptible  of  partition  among  the  lessors 
or  reversioners  would  not  in  a  proper  case  prevent  a  sale  and 
distribution  of  the  purchase  price. 

It  is  the  opinion  of  the  court  therefore,  that  the  plaintiff  is 
entitled  to  compel  partition  of  this  land,  though  it  is  subject 
to  a  perpetual  lease. 
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IMPRISONMENT  FOR  FAILURE  TO  PAY  TAXES. 

Common  Fleas  Court  of  Hamilton  County. 

Ex  Parte  John  II.  Flynn,  Jr. 

Decided,  October  7,  1920. 

Constitutional  Law — Validity  of  the  Cincinnati  Occupational  Tax  Ordi- 
nance— Provision  of  Fine  and  Imprisonment  for  Failure  to  Pay — Not 
in  Contravention  of  the  Constitutional  InhiUiion  Against  Impris- 
onment for  Debt. 

The  duty  of  a  citizen  to  pay  taxes  legally  imposed  is  a  public  duty  owing 
to  the  sovereign,  the  violation  of  which  is  identical  with  a  breach 
of  any  other  law  prescribing  rules  of  conduct,  and  a  penalty  of 
arrest  or  fine  for  failure  to  pay  such  a  tax  is  not  in  violation  of  the 
constitutional  provision  against  Imprisonment  for  debt. 

Eli  6.  Frankenstein,  attorney  for  petitioner. 
Saul  Zielonka,  City  Solicitor. 

Joseph  H.  Woeste,  Prosecuting  Attorney  of  the  Municipal 
Court. 

Matthews,  J. 

This  is  an  application  for  a  writ  of  habeas  corpus.  The  peti- 
tioner was  charged  by  affidavit  in  the  municipal  court  of  Cin- 
cinnati with  having  violated  Section  812-10  of  the  code  of  ordi- 
nances  of  the  city  of  Cincinnati,  by  engaging  in  the  occupation 
of  machinery  manufacturer  without  having  first  paid  the  annual 
occupation  tax. 

Having  failed  to  appear  to  answer  the  charge  a  capias  was 
issued,  under  which  he  was  arrested,  and  at  the  time  of  the  filing 
of  the  application  herein  he  was  restrained  of  his  liberty  by  con- 
finement in  the  police  station. 

It  is  claimed  in  this  proceeding  for  a  writ  of  habeas  corpus 
that  his  confinement  was  illegal  for  the  following  reasons: 

First.  That  the  municipality  has  no  power  to  enact  an  occu- 
pational tax  ordinance. 

Second.  That  the  ordinance  in  question  is  unconstitutional 
and  void  because  of  the  classification  of  occupations  made  by  it. 

Third.  That  assuming  the  power  of  the  municipality  to  im- 
pose an  occupational  tax,  and  that  the  ordinance  is  a  valid  ex- 
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ercise  of  the  power  that  it  is  beyond  the  power  of  a  municipality 
to  make  the  non-payment  of  such  tax  a  misdemeanor  punish- 
able by  fine  and  imprisonment,  in  that  it  violates  Section  15  of 
Article  I,  of  the  Constitution  prohibiting  imprisonment  for  debt. 

On  behalf  of  the  respondent,  the  chief  of  police  of  the  city 
of  Cincinnati,  these  contentions  of  the  petitioner  are  contro- 
verted, and  it  is  also  urged  that  the  writ  should  not  be  awarded 
for  the  additional  ground  that  the  petitioner  had  a  plain  and 
adequate  remedy  at  law  by  raising  these  questions  in  the  munic- 
ipal court  in  the  case  in  which  he  was  arrested  and  by  proceed- 
ings in  error  therefrom.  These  contentions  will  be  considered  in 
the  order  named: 

First.  It  seems  to  the  court  that  the  first  contention  of  the 
petitioner  is  foreclosed  by  the  decision  of  the  Supreme  Court  in 
the  case  of  State,  ex  rel  Zielonka,  v.  Carrel,  Auditor,  99  O.  S., 
220.  In  that  case  the  Supreme  Court  had  under  consideration 
the  validity  of  an  ordinance  passed  by  council  of  the  city  of 
Cincinnati  embracing  an  annual  tax  upon  manufacturers  of 
bottles  and  glassware  articles,  and  osteopathic  physicians.  The 
Supreme  Court  held  that  the  city  of  Cincinnati  had  the  power 
to  levy  an  oceopational  tax,  and  that  the  ordinance  in  question 
was  a  valid  exercise  of  that  power.  The  syllabus  of  that  case 
is  as  follows: 

'*1.  The  state  of  Ohio,  under  the  provisions  of  Section  10. 
Article  XII,  of  the  Constitution,  has  authority  to  levy  excise 
taxes  in  the  form  of  an  occupational  tax. 

**2.  Under  the  grant  of  power  of  local  ^elf -government  pro- 
vided for  in  Section  3,  Article  XVIII  of  the  state  Constitution, 
the  city  of  Cincinnati,  as  long  as  the  state  of  Ohio  through  its 
General  Assembly  does  not  lay  an  occupational  tax  on  businesses, 
trades,  vocations  and  professions  followed  in  the  state,  may  raise 
revenue  for  local  purposes,  through  the  instrumentality  of  oc- 
cupational taxes. 

*'3.  The  ordinance  of  the  city  of  Cincinnati  providing  that 
an  annual  tax  shall  be  laid  upon  all  persons,  associations  of  per- 
sons, firms  and  corporations  pursuing  any  of  the  trades,  pro- 
fessions,vocations, occupations  and  businesses  therein  named, 
is  a  valid  exercise  of  the  legislative  power  of  such  city." 

The  reasoning  of  the  court  in  that  case  answers  the  conten- 
tions of  the  petitioner  in  this  case  on  the  subject  of  the  power 
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of  the  city  of  Cincinnati  to  levy  an  occupational  tax  and  the 
decision  in  that  case  is  binding  upon  this  court. 

Second.  It  seems  to  the  court  that  that  case  also  forecloses 
consideration  of  the  second  contention  of  the  petitiner,  as  a  mat- 
ter of  original  research  and  reasoning.  The  court  having  held 
that  an  ordinance  segregating  the  occupations  of  manufacturing 
bottles  and  glassware  articles,  and  osteopathy,  from  all  other 
callings  and  imposing  a  tax  thereon,  to  be  valid,  it  seems  to  this 
court  it  follows  inevitably  therefrom  that  an  ordinance  such  as 
the  one  under  consideration  which  classifies  a  multitude  of  occu- 
pations and  imposes  taxes  thereon,  is  equally  constitutional  and 
valid.  If  the  selection  and  imposition  of  a  tax  upon  two  occu- 
pations is  not  unreasonably  discriminatory,  certainly  the  inclu- 
sion of  a  multitude  of  the  most  common  occupations  would  not  be 
so  unreasonably  discriminatory  as  to  exceed  the  legislative  power 
of  the  government  and  require  the  judicial  department  to  so 
declare.     As  is  said  in  that  case  at  page  226 : 

**It  is  possible  that  the  imposition  of  such  taxes  may  in  cer- 
tain instances  be  oppressive,  but  the  same  general  objection  can 
be  made  to  taxation  in  any  form.  We  must  ultimately  depend 
on  the  fairness  and  good  sense  of  the  lawmaking  power. ' ' 

Other  cases  holding  that  a  law  or  ordinance  providing  a  clas- 
sification of  occupations  upon  a  reasonable  basis  is  a  valid  ex- 
ercise of  the  taxation  power  in  the  absence  of  state  constitutional 
inhibition,  are  City  of  Newton  v.  Atchison,  31  Kas.,  151 ;  BelVs 
Gap  K,  R.  Co.  V.  Pennsylvania,  134  U.  S.,  232. 

Third.  By  section  812-10  of  the  ordinance  in  question  it  is 
provided : 

**Any  person,  association  of  persons,  firm  or  corporation  car- 
rying on  any  such  trade,  profession,  occupation  or  business  in 
said  city  without  having  paid  the  tax  herein  provided,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof, 
shall  be  fined  in  a  sum  not  less  than  five  ($5.00)  dollars  nor 
more  than  one  hundred  ($100)  dollars  for  each  offense." 

It  was  under  this  section  that  the  defendant  was  arrested. 
By  Section  15  of  Article  I  of  the  Constitution  of  Ohio,  it  is 
provided : 
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*'No  person  shall  be  imprisoned  for  debt  in  any  civil  action, 
on  mesne  or  final  process,  unless  in  cases  of  fraud." 

It  is  claimed  that  this  section  of  this  ordinance  imposing  a  fine 
for  carrying  on  an  occupation  without  having  paid  a  tax  violates 
this  section  of  the  Constitution. 

It  seems  to  th6  court  that  this  contention  of  the  petitioner  fails 
to  take  into  account  the  nature  of  the  act  on  account  of  which  the 
fine  is  imposed.  The  city  of  Cincinnati,  as  an  agency  of  the 
state,  has  enacted  that  followers  of  certain  occupations  shall 
pay  a  tax  and  that  the  occupation  shall  not  be  pursued  until  and 
unless  the  tax  is  paid.  By  this  ordinance  a  duty  of  citizenship 
is  imposed  which  duty  transcends  that  owing  from  one  private 
citizen  to  another;  it,  instead  of  being  classified  with  duties 
owing  from  one  citizen  to  another,  is  properly  classified  as  a 
public  duty  imposed  by  and  owing  to  the  sovereign,  the  violation 
of  which  constitutes  a  breach  of  public  duty  identical  with  a 
breach  of  any  other  law  prescribing  rules  of  conduct  for  the 
citizens. 

In  Cooley  on  Taxation,  at  pages  18,  19,  20  and  21,  the  rule  on 
this  subject  is  stated  as  follows: 

*'But  in  general,  the  conclusion  has  been  reached  that  when 
the  statute  undertakes  to  provide  .remedies,  and  those  given  do 
not  embrace  an  action  at  law  a  common  law  action  for  the  re- 
covery of  the  tax  as  a  debt  wall  not  lie.  The  assessment  of  the 
tax,  though  it  may  definitely  and  conclusively  establish  a  demand 
for  the  purpose  of  statutory  collection,  does  not  constitute  a 
technical  judgment;  and  the  taxes  are  not  'contracts  between 
party  and  party,  either  express  or  implied;  but  they  are  the 
positive  acts  of  the  government,  through  its  various  agents,  bind- 
ing upon  the  inhabitants,  and  to  the  making  and  enforcing  of 
w^hich  their  personal  consent  individually  is  not  required.'  They 
do  not  draw  interest,  as  do  sums  of  money  owing  upon  contract ; 
but  only  when  it  is  expressly  given.  They  are  not  the  subject 
of  set-off,  either  on  behalf  of  the  state  or  the  municipality  for 
which  they  are  imposed,  or  of  the  collector,  or  on  behalf  of  the 
person  taxed,  as  against  such  state,  municipality  or  collector. 
The  law  abolishing  imprisonment  for  debt  has  no  application  to 
taxes:  and  the  remedies  for  their  collection  may  include  an  ar- 
rest if  the  legislature  shall  so  provide." 

In  the  case  of  the  City  of  Charleston  v.  OUver,  16  S.  C,  47, 
it  was  held : 
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**The  city  of  Charleston  under  the  authority  of  an  ordinance 
of  that  city  may  give  judgment  for  the  amount  of  a  license  tax 
and  penalty,  or  imprisonment  for  thirty  days  in  case  of  non- 
payment." 

South  Carolina  had,  at  the  time,  a  constitutional  inhibition 
against  imprisonment  for  debt. 

In  the  annotation  to  Carr  v.  State,  34  L.  R.  A.,  654,  the  rule 
is  stated  thus: 

**ln  cases  where  it  has  been  sought  to  enforce  the  payment 
of  taxes  by  attachment  and  imprisonment,  the  question  has  been 
raised  whether  such  proceedings  are  unconstitutional  as  being 
contrary  to  the  provisions  of  the  state  constitutions  prohibiting 
imprisonment  for  debt.  The  courts  have,  however,  for  the  most 
part,  held  such  proceedings  regular,  holding  that  taxes  are  not 
debts  within  the  constitutional  inhibition.  Taxes  are  not  debts 
within  the  meaning  of  the  Constitution  of  the  United  States." 

The  collection  of  cases  on  this  subject  in  the  aforesaid  anno- 
tation, are  of  the  same  uniform  tenor  and  support  the  rule.  See 
also,  Palmer  v.  McMahan,  133  U^  S.,  660. 

It  seems  to  the  court  that  the  reasoning  in  the  case  of  State, 
ex  rel  Cook,  v.  Cook,  66  0.  S.,  566,  in  which  it  was  held  that  the 
decree  for  alimony  could  be  enforced  by  contempt  proceedings, 
is  equally  applicable  to  the  solution  of  the  question  before  the 
coaii;.     At  page  572  the  court  in  that  case  said: 

*'It  seems  manifest  that  so  far  as  the  obligation  of  the  hus- 
band enters  into  the  consideration  and  affords  a  basis  for  the 
court's  action,  it  is  not  a  debt  in  the  sense  of  a  pecuniary  obli- 
gation; it  arises  from  a  duty  which  the  husband  owes  as  well 
to  the  public  as  to  the  wife,  but  it  is  not  upon  any  specific  con- 
tract; nor  is  the  proceeding  in  which  the  adjudication  is  had  a 
civil  action.  The  liability  originates  in  the  wrongful  act  of  the 
husband  against  the  consequences  of  which  the  public  as  well 
as  the  wife  has  the  right  to  be  protected." 

So  in  the  case  at  bar  the  obligation  of  the  petitioner  was  not 
created  by  any  agreement  on  his  part,  but  was  imposed  by  the 
sovereign  power  upon  him  against  his  will,  and  became  a  part  of 
his  public  duties  as  a  citizen ;  and  for  that  reason  the  court  is  of 
the  opinion  that  the  constitutional  provision  against  imprison- 
ment for  debt  has  no  application  to  the  penal  provisions  con- 
tained in  the  occupational  tax  ordinance. 
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Fourth.  "While  it  is  not  necessary,  in  view  of  the  conclusions 
already  announced,  to  pass  upon  the  respondents  contention  that 
the  petitioner  has  a  plain  and  adequate  remedy  at  law,  and  there- 
fore is  not  entitled  to  the  writ  of  habeas  corpus,  it  is  not  in- 
appropriate to  say,  in  answer  to  the  contention  that  an  unconsti- 
tutional law  confers  no  jurisdiction  even  upon  a  court  having 
general  jurisdiction  in  criminal  matters,  that  whenever  a  court 
assumes  to  hear  and  determine  a  charge  defined  as  criminal  by 
an  unconstitutional  law  it  is  not  hearing  a  criminal  charge  and 
is  acting  beyond  its  jurisdiction.  Such  being  the  law  it  follows 
that  imprisonment  pending  or  after  judgment  in  such  a  proceed- 
ing is  illegal  and  the  person  so  deprived  of  his  liberty  is  entitled 
to  the  writ  of  habeas  corpus.    Bailey  on  Habeas  Corpus,  Sec.  37. 

For  the  foregoing  reasons  the  application  for  writ  of  habeas 
corpus  is  denied  and  the  petitiner  remanded  to  the  custody  of 
the  chief  of  police. 


WIDTH  OF  THE  NATIONAL  PIKE  AND  ABUTTING  RIGHTS. 

Common  Pleas  Court  of  Clark  County. 

Edwin    0.    Bowman    v.    The    Western    Union    Telegraph 

Company. 

Decided,  March  27,  1920.  " 

National  Pike— Width  of— Abutting  owner's  Title  to  the  Middle  of  the 
Road — Encroachment  on  Roadway  does  not  Give  Title  by  Adverse 
Possession— Change  in  Location  of  Telegraph  Poles  May  not  he 
Made  Without  Compensation  to  Abutting  Owner  Where  a  New 
Burden  Would  be  Imposed. 

1.  Eighty  feet  was  fixed  as  the  width  of  the  roadway,  hy  the  federal 

act  of  1820  providing  for  the  sun/ey  of  the  Cumberland  Road,  later 
known  as  the  National  Pike,  from  Wheeling,  West  Virginia,  west- 
ward through  the  states  of  Ohio,  Indiana  and  Illinois,  and  as  orig- 
inallly  built  the  width  of  the  road  between  Columbus  and  Spring- 
field was  eighty  feet 

2.  The  federal  government  retains  title  to  land  until  the  issuance  of  a 

patent. 

3.  When  property  was  purchased  from  the  government  in  1811,  but  pay- 

ments were  not  completed  nor  patent  issued  until  1825,  the  land 
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then  patented  was  subject  to  the  right  of  way  for  the  road  there- 
after to  be  located  but  provided  for  in  the  federal  act  of  1820. 

4.  The  abutting  landowner  has  the  title  to  the  middle  of  the  road,  sub- 

ject to  the  right  of  the  public  to  use  the  same  for  all  requirements 
of  trayeL 

5.  An  abutting  owner,  fencing  in  a  part  of  the  roadway  not  necessary 

for  travel,  acquires  no  right  against  the  public  by  adverse  posseb- 
sion  no  matter  how  long  he  has  maintained  his  fence. 

6.  The  state,  at  any  time  it  becomes  necessary,  may  have  the  use  of 
the  entire  roadway  for  the  purposes  of  public  travel. 

7.  The  appropriation  of  a  portion  of  a  public  highway  for  the  purposes 

of  a  telegraph  line  is  a  new  use  and  an  additional  burden  upon  the 
landowners  right  in  the  road. 

8.  A  telegraph  company  whose  poles  and  lines  have  occupied  a  certain 

portion  of  the  highway  for  many  years  can  not,  without  compensa- 
tion to  the  abutting  owner,  occupy  a  new  position  which  will  lay 
a  new  and  additional  burden  on  such  abutting  owner's  interest  in 
the  roadway. 

9.  The  fact  that  the  state,  through  its  officers,  has  ordered  a  telegraph 

company  to  move  its  poles  so  that  the  highway  may  be  improved 
does  not  relieve  the  telegraph  company  from  such  obligation. 

10.  The  right  of  the  abutting  property  owner  to  use  the  roadway,  sub- 
ject to  the  right  of  the  public,  is  property  and  such  right  can  not 
be  materially  abridged  for  uses  other  than  those  of  public  travel, 
without  compensation,  even  though  the  injury  may  be  slight. 

J.  E,  Bowma/n  and  John  II.  Cole,  for  plaintiff  in  error. 
John   0.   Price,   Attorney   General,    B,    W,    Gearheart   and 
WUliam  J,  Meyer,  for  defendant  in  error. 

Geiqeb^  J. 

The  petition  alleges  that  the  defendant  is  a  corporation  organ- 
ized under  the  laws  of  New  York,  owning  an  electric  telegraph 
extending  from  Springfield  to  the  city  of  Columbus;  tnat  the 
plaintiff  is  the  owner  of  a  farm,  including  all  that  portion  of 
n.  e.  quarter  of  Section  35,  Town.  6,  Range  9,  M.  R.  S.,  lying 
north  of  the  National  Road  in  Harmony  Township;  that  said 
National  Road  is  a  public  highway  not  exceeding  sixty  feet  in 
width ;  that  the  land  of  the  plaintiff  abuts  on  the  north  side  of 
said  highway  for  a  distanca  of  one  hundred  and  sixty  rods ;  that 
the  defendant  has  maintained  for  many  years  a  line  of  poles 
with  wires  along  the  north  side  of  the  National  Road,  about 
twenty-eight  feet  from  the  center  of  the  road  and  about  two  feet 
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south  of  the  fence  between  the  plaintiff's  land  and  the  high- 
way, which  fence  has  been  maintained  in  its  presaent  location 
for  over  fifty  years;  that  the  defendant  threatens  to  move  said 
pole  line  and  wires  and  fixtures  from  its  present  location  on  the 
frontage  of  plaintiff's  land  and  relocate  the  same  about  seven- 
teen feet  north  of  its  present  location  and  outside  the  limitation 
of  the  highway  and  on  the  lands  of  the  plaintiff,  to  the  injury 
of  the  plaintiff's  land  and  without  any  right  or  authority,  to  the 
plaintiff's  irreparable  damage.  The  plaintiff  prays  for  a  tem- 
porary restraining  order  and  that  upon  the  hearing  the  injunc- 
tion be  made  perpetual. 

The  telegraph  company  answers  admitting  the  ownership  of 
the  plaintiff's  land  and  that  it  maintains  and  for  many  years  has 
maintained  a  line  of  poles  with  wires  along  the  National  Boad 
and  denies  each  and  every  other  allegation. 

The  state  of  Ohio  intervenes  through  its  Attorney  General 
and  answers  admitting  certain  allegations  in  reference  to  the 
location  of  the  land  and  the  line  of  wires  and  avers  that  it  is 
proceeding  to  improve  that  section  of  the  road  which  adjoins 
plaintiff's  land  and  as  a  part  of  said  improvement  has  ordered  the 
defendant  telegraph  company  to  move  its  line  northward  from 
its  present  location  and  that  the  proposed  action  of  the  defen- 
dant, The  Western  Union  Telegraph  Company  is  in  pursuance 
of  such  order. 

The  question  of  fact  involved  in  the  case  is  the  width  of  the 
National  Pike  throughout  its  length  and  especially  where  it 
passes  along  the  plaintiff's  property.  The  plaintiff  has  intro- 
duced testimony  tending  to  show  that  the  fence  enclosing  his 
land  is  now  and  for  many  years  has  been  less  than  forty  feet 
north  of  the  center  line  of  said  road. 

^  The  act  of  Congress,  approved  ^lay  15,  1820,  authorizing  sur- 
veys to  be  made  for  a  continuation  of  the  Cumberland  Road 
from  Wheeling  in  the  state  of  West  Virginia  through  the  states 
of  Ohio,  Indiana  and  Illinois  provided : 

**and  so  much  of  the  lands  of  the  United  States  as  mav  be  in- 
eluded  within  the  same  shall  be  and  is  hereby  reserved  and  ex- 
cepted  from  the   sales  of  public   land;   the   said   road   to   be 

eighty  feet  wide  and  designated  by  marked  trees,  stakes,  etc." 
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Photographic  copies  of  contracts  for  the  construction  of  that 
portion  of  the  road  west  of  Columbus  are  introduced  showing 
that  there  were  four  separate  contracts  for  the  construction  of 
said  road,  all  made  in  April  1833  and  all  having  the  follovdng 
specifications : 

**A11  stumps  and  roots  are  to  be  gnibbed  with  care,  to  a  dis- 
tance of  twenty  feet  on  each  side  of  the  center  of  the  said  road, 
and  all  trees,  logs,  brush  and  rubbish,  are  to  be  carefully  re- 
moved for  the  space  of  forty  feet  on  each  side  the  same  center." 

These  contracts  were  made  in  accordance  with  advertisements 
that  appeared  in  the  Ohio  State  Journal  in  1833  asking  for  bids 
on  the  work  covered  by  the  contract,  designating  the  width  from 
which  all  trees,  brush  and  rubbish  was  to  be  removed  as  forty 
feet  on  each  side  of  the  center  line  of  the  road.  A  report  to  the 
Ohio  Senate  of  a  special  committee,  dated  March  16,  1839,  in- 
dicates that  the  portion  of  the  road  between  L/af ayette  in  Madi- 
son county  and  Springfield  in  Clark  county  'was  partiaJly  fin- 
ished. 

The  plat  of  the  village  of  Brighton,  Clark  county,  Ohio,  sur- 
veyed in  1835,  recites  that  the  National  Road,  which  forms  the 
center  street  of  the  town,  is  eighty-two  feet  in  width. 

The  plat  of  Vienna,  Clark  county,  Ohio,  a  village  west  of 
Brighton  and  about  six  miles  east  of  the  land  in  question,  sur- 
veyed in  1833,  recites  that  the  street  called  Main  street,  being 
the  National  Road,  is  laid  out  eighty-two  feet  broad. 

The  plat  of  the  village  of  Harmony,  Clark  county,  Ohio, 
about  one-quarter  of  a  mile  west  of  the  plaintiff's  property, 
surveyed  in  1853,  shows  the  National  Road  at  that  point  to  be 
about  eighty-two  feet  wide. 

The  plat  of  Donnelsville,  six  miles  west  of  the  city  of  Spring- 
field, surveyed  in  1836,  recites  that  Main  street,  -being  the 
National  Road,  is  eighty  feet  wide. 

Main  street  in  Springfield,  which  is  the  National  Pike,  is 
sixty-six  feet  wide. 

Evidence  is  introduced  showing  that  on  the  portion  of  the 
plaintiff's  land,  east  of  Beaver  creek,  there  is  a  line  of  old  fence 
posts  approximately  forty  feet  north  of  the  center  line  of  the 
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pike,  and  that  west  of  said  creek  there  are  several  stumps  of  old 
posts  about  that  distance  from  the  center  of  the  pike.  Two  gov- 
ernment mile  posts,  near  the  plaintiff's  land  are  about  forty 
feet  from  the  center  line  of  the  road. 

It  appears  that  the  center  of  the  pike  is  clearly  marked  by  the 
center  of  the  wooden  bridges,  which  yet  remain,  spanning  streams 
crossing  the  pike,  one  of  which  is  located  immediately  in  front  of 
the  plaintiff's  land.  The  engineer  for  the  State  testifies  that 
for  the  entire  length  of  the  road  from  Wheeling,  West  Virginia, 
through  Zanesville  and  Columbus  to  Springfield  all  abutting 
property  owners,  except  plaintiff,  have  recognized  that  the  width 
of  the  National  Road  is  eighty  feet,  and  it  is  further  testified  to 
by  the  engineers  for  the  State  that  in  the  construction  of  the 
road  it  is  necessary  to  include  within  the  road  limits  this  entire 
width  of  eighty  feet. 

The  act  of  the  Ohio  Legislature  of  the  date  of  May  13,  1861, 
(58  0.  L.,  140)  entitled  **An  Act  for  the  preservation  and  re- 
pair of  the  National  Boad  in  Ohio,  and  for  the  collection  of  tolls 
thereon''  has  the  following  section: 

**The  proper  limits  of  said  road  are  hereby  defined  to  be  a 
space  of  eighty  feet  in  width,  forty  feet  on  each  side  of  the 
center  of  the  graded  road  bed." 

In  a  very  interesting  history  of  the  old  National  Boad  through 
Maryland,  Pennsylvania,  Ohio  and  Indiana  in  the  Ohio  Archaeo- 
logical and  Historical  Society  Publications,  Vol.  9,  page  405  at 
pages  436  and  491,  as  well  as  in  the  appendix,  will  be  found 
much  that  clearly  establishes  that  the  National  Pike  from  Wheel- 
ing west  through  Ohio  was  established  and  originally  constructed 
with  a  roadway  eighty  feet  in  width.  The  same  records  show 
that  the  road  was  eighty  feet  in  width  throughout  its  length  in 
the  state  of  Ohio. 

The  road  was  not  actually  constructead  by  the  federal  govern- 
ment beyond  a  point  a  short  distance  west  of  Springfield,  the 
balance  of  the  road  in  Ohio  having  been  constructed  by  the  state 
or  the  counties  through  which  it  passed. 

The  court  has  no  difficulty  in  arriving  at  the  conclusion  from 
the  evidence  introduced,  showing  ancient  records  and  plats,  as 
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well  as  the  enactments  of  Congress  and  the  Legislature  of  the 
State  of  Ohio,  that  the  National  Road  east  of  Springfield,  past 
the  plaintiff's  property  was  originally  eighty  feet  in  width. 

It  is,  however,  claimed  by  the  plaintiff  that  his  predecessors  in 
title  acquired  the  land  by  purchase  from  the  government  in  1811 
prior  to  the  enactment  of  the  act  of  1820  establishing  the  width 
of  the  road  as  eighty  feet,  and  that  the  government  having 
parted  with  this  in  1811,  could  not  in  1820,  by  legislative  enact- 
ment, establish  the  width  of  the  road  as  eighty  feet. 

It  appears  that  Andrew  and  John  W.  Edgar,  on  October  10, 
1811,  purchased  the  northeast  quarter  of  Section  35,  Town  6 
Range  9,  Champaign  county,  Ohio,  which  includes  plaintiff's 
land  and  that  the  entry  was  assigned  to  Elnathan  Bond,  and 
that  the  final  survey  was  issued  by  the  government  on  March 
23rd,  1825.    The  patent  was  issued  October  22nd,  1825. 

The  court  is  of  the  opinion  that  the  Act  of  1820  reserved  to 
the  government  for  road  purposes  through  the  land  of  the  plaint- 
iff a  strip  eighty  feet  wide  and  that  plaintiff's  title  to  this  land 
must  be  referred  to  the  date  of  its  patent,  to- wit,  1825. 

Bagnell  v.  Broderick,  38  U.  S.  436 ;  Wilcox  v.  Jackson,  38  U. 
S.  498 ;  Bronson  v.  Kupuk^  Federal  Cases  1929. 

Of  course,  at  the  time  of  the  issuing  of  the  patent  the  exact 
location  of  the  road  was  not  determined  but  it  sufficiently  ap- 
pears that  the  road  was  as  a  matter  of  fact  constructed  in  its 
present  location  in  about  the  year  1833  and  that  while  the  entire 
strip  of  eighty  feet  never  was  used  for  actual  traffic  that  as  a 
,  matter  of  fact  it  was  cleared  of  brush  and  undergrowth  to  that 
extent. 

However,  it  appears  that  the  plaintiff's  fence  for  the  last  fifty 
years  has  been  less  than  forty  feet  north  of  the  center  line  of  the 
road  and  it  may  be  claimed  that  the  plaintiff  has  acquired  by 
adverse  possession  the  right  to  so  much  of  the  roadbed  as  lies 
north  of  the  fence,  which  has  for  a  period  of  much  more  than 
twenty-one  years  been  within  the  line  of  the  road  as  originally 
established. 

The  case  of  Heddleston  v.  Hendricks,  52  0.  S.,  460,  effectively 
disposes  of  any  such  question.    It  is  there  held : 
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^^The  right  of  an  adjacent  land  owner  to  enclose  by  a  fence, 
however,  constructed,  a  portion  of  a  public  highway  can  not  be 
acquired  by  adverse  possession  however  long  continued." 

Wright,  J.,  in  the  case  of  McChUan  v.  Miller,  28  0.  S.,  488, 
says: 

' '  When  roads  are  laid  out  and  travel  is  limited  necessity  may 
not  require  that  the  whole  width  should  be  opened  when  a  less 
quantity  answers  every  purpose,  but  the  fact  that  a  portion  of 
the  highway  remains  in  the  possession  of  adjoining  owners  is 
merely  a  matter  of  sufferance  from  which  rights  can  not  accrue. 


>> 


An  abundance  of  authority  is  cited  in  the  case  of  Heddlestone 
v.  Hendricks,  supra,  to  sustain  the  position  that  the  plaintiff  in 
this  case  can  not  acquire  a  right  to  a  portion  of  the  road  as  orig- 
inally established  for  road  purposes  by  adverse  possession. 

This  brings  us  to  a  consideration  of  a  more  difficult  question. 
The  petition  of  the  plaintiff  seeks  an  injunction  against  the  con- 
templated act  of  the  defendant,  which  is  the  owner  of  a  line  of 
telegraph  wires,  in  moving  its  line  northward  upon  the  lands  of 
the  plaintiff.  It  is  alleged  in  the  petition  that  the  present  line 
of  wires  is  twenty-eight  feet  from  the  center  line  of  the  road  and 
that  the  defendant  company  intends  to  move  them  northward 
seventeen  feet.  If  the  present  location  of  the  poles  is  twenty- 
eight  feet  from  the  center  of  the  road  and  the  defendant  intends 
to  move  them  seventeen  feet  still  further  north  they  would  then 
be  placed  at  a  point  forty-five  feet  from  the  center  of  the  road, 
which  is  clearly  within  the  property  line  of  the  plaintiff,  even, 
though  the  road  is  conceded  to  be  eighty  feet  in  width. 

However,  at  the  trial  it  was  not  urged  that  the  telegraph  com- 
pand  intended  to  move  its  poles  beyond  a  point  forty  feet  from 
the  center  line  of  the  road,  but  it  appeared  that  the  new  position 
of  the  poles  was  to  be  such  that  the  cross-arms  would  not  be  ex- 
tended beyond  a  line  forty  feet  from  the  center  of  the  road. 

Whatever  may  be  the  right  of  the  state  to  improve  the  road- 
bed to  a  point  forty  feet  north  of  the  center  line  for  the  purposes 
of  travel  we  can  not  lose  sight  of  the  fact  that  this  is  an  action 
to  enjoin  the  telegraph  company  from  encroaching  upon  the 
plaintiff's  rights. 
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It  is  claimed  by  the  state  that  the  governmeDt  having  in  the 
act  of  1820  reserved  the  entire  width  of  eighty  feet  for  road 
purposes  and  that  the  state  became  the  successor  to  the  govern- 
no  rights  at  all  within  the  eighty-foot  strip. 

However,  it  appears  to  the  court  that  the  provisions  of  the 
act  of  1820  that  so  much  of  the  lands  of  the  United  States  as 
may  be  included  within  the  contemplated  road  shall  be  reserved 
and  excepted  from  the  sales  of  public  lands  and  that  the  road 
shall  be  eighty  feet  wide,  does  not  exempt  this  road  from  the 
law  governing  other  public  highways  of  the  state  of  Ohio.  The 
government  patented  to  the  plaintiff's  predecessors  in  title  the 
fee  to  this  land  subject  to  the  road  thereafter  to  be  established 
and  whatever  rights  abutting  property  owners  ha^e  in  the  pub- 
lic highways  belong  to  the  plaintiff. 

In  the  case  of  Daily  v.  State,  51  0.  S.,  348,  it  is  said  by  Spear, 
J.,  on  page  356 : 

**  Whatever  may  be  the  rule  in  other  states  we  have  supposed 
that  the  question  of  the  right  in  the  right  of  way  of  a  land- 
owner, whose  title  extends  to  the  center  of  the  road,  is  not  an 
open  one  in  Ohio.  The  question  has  been  the  subject  of  adjudi- 
cation in  a  score  of  cases  decided  by  this  court  (citing  cases).'* 

Gilmore,  Chief  Justice,  delivering  the  opinion  in  R.  R,  v.  WiU 
Hams,  35  0.  S.,  168,  is  quoted  at  length  to  the  effect  that  as  be- 
tween the  public  and  the  owner  of  the  land  upon  which  a  com- 
mon highway  is  established,  it  is  settled  that  the  public  has  a 
right  to  improve  and  use  the  public  highway  for  the  purposes 
contemplated  at  the  time  it  was  established :  that  the  public  has 
a  right  to  improve  the  road  to  make  it  convenient  and  safe  for 
tts  use  for  the  purposes  of  travel  in  the  customary  manner  of  lo- 
comotion of  man  and  beast  and  by  vehicles  drawn  by  animals. 
Such  constitutes  an  easement  which  the  public  acquires  by  ap- 
propriating the  land  for  the  right  of  way  for  a  highway.  The 
fee  of  the  land  remains  in  the  owner. 

The  public  has  a  right  of  passage  and  the  right  to  improve  and 
use  the  highway  in  a  manner  and  for  the  purposes  contemplated 
at  the  time  it  was  established,  but  the  abutting  owner  has  a  right 
to  all  the  uses  of  the  land  not  inconsistent  with  this  right  of 
passage  and  improvement.    He  has  a  right  to  cultivate  and  raise 
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crops  on  so  much  of  his  side  of  the  highway  as  is  not  actually 
used  for  travel  and  has  a  right  to  plant  and  raise  and  enjoy  trees 
and  a  right  to  the  herbage  and  may  graze  his  cattle  thereon  and 
may  maintain  trespass  against  others  infringing  on  such  right. 

As  to  a  country  highway,  while  the  public  has  the  right  of 
improvement  and  uninterrupted  travel,  the  abutting  owner  has 
a  right  to  all  the  uses  of  the  land  not  inconsistent  with  its  right 
of  travel. 

The  right  of  the  public  is  for  road  or  street  purposes  and  is 
limited  to  such  control  as  is  necessary  to  accomplish  these  pur- 
poses. As  to  country  highways  that  object  is  accomplished  ordi-» 
narily  by  securing  free  passage  for  travel  and  reasonable  main- 
tenance and  repairs. 

Many  cases  can  be  cited  in  Ohio  where  it  has  been  held  that 
the  use  of  a  portion  of  a  public  highway  by  corporations,  such 
as  telegraph,  telephone,  electric  light  or  interurban  companies 
imposes  an  additional  burden  upon  the  highway  and  infringes 
upon  the  private  rights  of  the  adjacent  owners,  and  that  the  ap- 
propriation of  the  public  highway  for  such  purposes  is  a  new  one. 

The  fact  that  this  use  of  the  public  highway  may  be  sanctioned 
by  some  public  body  having  such  highway  within  its  control 
does  not  permit  such  corporation  to  infringe  upon  the  rights  of 
the  abutting  property  owner  by  the  imposition  of  additional  bur- 
dens. The  ordinary  burdens  of  a  highway  to  which  an  abutting 
owner  must  submit  include  only  those  that  are  of  a  public  na- 
ture and  are  incident  to  the  ordinary  and  usual  burdens  borne 
by  a  highway,  and  when  a  private  owner  seeks  to  burden  fur- 
ther the  highway  with  its  property  and  uses  the  same  in  the  con- 
duct of  its  business,  the  owner  is  protected  against  such  encroach- 
ment by  the  Constitution  and  his  rights  may  be  taken  only  after 
proper  compensation  has  been  made  to  him,  either  by  contract 
with  the  owner  or  by  appropriation  proceedings. 

It  is  said  in  the  case  of  Daih*  v.  State,  supra : 

**  Whatever  grant  of  right  in  the  highway  is  giVen  telegraph 
companies  as  against  the  public,  no  right  is  permitted  to  be  given 
them  as  against  individuals.  Tlie  question  of  legislative  power 
to  authorize  a  telegraph  company  to  take  the  interest  of  adjoin- 
ing land  owners  in  the  highway  without  compensation  need  not 
be  considered. 
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* '  It  follows  that  before  the  telegraph  company  could  possess  a 
right  in  such  measure  as  to  interfere  with  the  right  of  the  land 
owner  in  the  highway,  it  would  be  required  to  acquire  that  right 
in  the  some  one  of  the  ways  known  to  the  law.*' 

The  court  to  sustain  his  views  needs  only  to  refer  to  the  fol- 
lowing" cases  without  commenting  upon  them :  Cincimiati  R,  R, 
V.  CumminsviUej  14  0.  S.,  523;  Lawrence  R.  R.  Co,  v.  Wil- 
liams, 35  0.  S.,  168;  /?.  R.  Co,  v.  Telegraph  Assn.,  48  0.  S., 
390-426;  Daily  et  al  v.  State,  51  0.  S.,  348;  Callen  v.  Electric 
Light  Co.,  66  0.  S.,  166;  Schaff  et  al  v.  R.  R.  Co,,  66  0.  S., 
215;  Kellogg  v.  Traction  Co.,  80  0.  S..  331,  and  the  cases  therein 
cited  and  commented  on.  See  also,  Longdorfs'  Notes,  pp.  546, 
901,  903,  and  the  cases  therein  cited  and  commented  on. 

The  plaintiff  in  his  petition  has  alleged  that  the  defendant  tel- 
egraph company  is  about  to  move  its  poles  to  a  point  where  they 
would  injure  the  property  rights  of  the  plaintiff.  The  fact  that 
the  defendant  telegraph  company  has  for  a  long  period  of  time 
maintained  its  poles  in  such  a  portion  of  the  highway  as  did  not 
interfere  with  the  plaintiff's  property  does  not  now  permit  the 
telegraph  company  to  impose  a  new  and  different  burden  upon 
the  plaintiff's  property  rights  in  the  road  by  moving  its  poles  to 
a  point  where  they  will  be  a  farther  and  additional  burden  upon 
the  plaintiff's  rights  on  account  of  its  interfering  with  that  por- 
tion of  the  highway  now  enjoyed  by  the  plaintiff  and  not  re- 
quired by  the  state  for  highway  purposes.  It  is  not  denied  that 
the  state  may  have  the  right  to  compel  the  plaintiff  to  permit 
it  to  use  all  the  land  within  the  eighty  foot  strip  for  highway 
purposes,  but  the  state  has  no  right  to  order  plaintiff  to  submit 
to  a  new  and  additional  burden  sought  to  be  imposed  upon  him 
by  the  telegraph  company,  merely  because  the  poles  of  the  tele- 
graph leompany  as  now  placed  interfere  with  the  contemplated 
improvement  of  the  highway.  If  by  reason  of  the  new  use  being 
R)ade  of  the  highway  the  telegraph  poles  become  an  obstruction 
to  traffic  such  that  the  state  requires  their  removal,  the  telegraph 
company  must,  by  contract  or  condemnation,  acquire  the  right 
to  place  an  additional  burden  upon  the  plaintiff's  property  right 
in  the  highway. 


128  CLARit  COUNTY  COMMON  PLEAS. 

Bowman  v.  Telegraph  Company.  [Vol.  23  (N.8.) 

The  plaintiff  has  a  right  to  prevent  the  telegraph  company 
trom  placing  a  new  and  additional  burden  upon  his  land  and 
the  state  can  not  by  its  order  give  to  such  company  the  right 
to  appropriate  the  plaintiff's  land  without  compensation. 

Whatever  grant  of  right  may  be  given  to  the  telegraph  com- 
pany as  against  the  public,  no  right  can  be  given  to  it  as  against 
an  individual.  Before  the  telegraph  company  can  possess  the 
right  to  interfere  with  the  right  of  landow^ner  in  the  highway  it 
must  acquire  that  right  in  some  way  known  to  the  law. 

It  may  be  said  that  the  telegraph  company  does  not  seek  to 
appropriate  any  of  the  property  of  the  plaintiff.  The  term 
''property"  as  used  in  the  constitution  should  have  such  liberal 
construction  as  to  include  everv  valuable  interest  which  can  be 
enjoyed  as  property  and  which  is  recognized  as  such.  The  right 
of  the  landowner  to  the  use  of  the  highway,  subject  to  the  use 
of  the  public,  is  property  and  as  such  is  protected  by  the  consti- 
tution, and  any  attempt  by  a  private  corporation  to  invade  that 
right  by  the  erection  of  its  poles  which  are  in  any  appreciable 
degree  interfering  with  the  full  enjoyment  of  the  landowner  in 
the  road  is  a  taking  of  such  property  and  must  be  upon  the 
terms  prescribed  by  the  constitution.  The  matter  involves  the 
question  of  the  right  of  the  landowner  to  enjoy  his  property  and 
the  court  is  not  required  to  determine  whether  the  impairment 
of  such  right  will  be  much  or  little.  Tf  it  is  appreciable  in  char- 
acter and  amount  the  plaintiff  is  entitled  to  relief.  . 

Prayer  for  permanent  injunction  granted. 
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LIABILITY  FOR  FAILURE  TO  GIVE  CHILDREN  OF  SCHOOL  AGE 
PROPER  EDUCATIONAL  ADVANTAGES. 

Common  Pleas  Court  of  Hamilton  County, 
Division  of  Domestic  Relations. 

In  Re  Martha  G.  Hargy  and  Harry  E.  Harqy^  Jr. 

Decided;  December,  1920. 

Parent  and  ChUd— ^Extent  of  the  Education  which  Must  he  Provided 
for  Children — Right  of  School  Authorities  to  Require  Vaccination — 
Nature  of  the  Offense  Involved  in  Refusal  to  Permit  Children  to  he 
Vaccinated  u)ith  Consequent  Deprivation  of  Bchool  Advantages. 

1.  The  court  construes  Section  1645,  General  Code,  as  requiring  parents 

to  provide  their  children  with  a  proper  education,  which  means  an 
education  subbstantlally  equivalent  to  that  furnished  by  the  pub- 
lic achoolB. 

2.  Boards  of  education  may  exclude  children  from  the'  public  schools 

for  non  compliance  with  existing  rules  and  regulations  relating  to 
yaccination. 

3.  While  the  parents  of  children  thus  excluded  are  not  liable  to  prose- 

cution under  the  compulsory  education  act,  such  exclusion  can 
not  be  pleaded  as  an  excuse  for  failure  to  provide  their  children 
with  the  education  required  by  the  statute.  Children  so  deprived 
of  school  advantages  may  be  declared  ''dependent,''  and  any  person 
causing  or  contributing  to  such  dependency  is  liable  to  prosecution 
therefor. 

John  Weinig  and  Harry  R,  Weber,  counsel  for  petitioner. 
Ndson  Cramer,  Julius  Samuels  and  Arthur  Gordon,  counsel 
for  Harry  E.  Hargy,  Sr. 

Hoffman,  C.  W.,  J. 

On  December  2,  1920,  a  petition  was  filed  in  the  Juvenile 
Court  by  a  resident  and  citizen  of  Hamilton  county,  charging 
Martha  G.  Hargy  and  Harry  E.  Hargy,  Jr.,  minors  of  the  age 
of  eight  and  ten  years,  respectively,  with  dependency;  in  that 
by  reason  of  the  neglect  and  conduct  of  their  father,  Harry  E. 
Hargy,  Sr.,  they  are  prevented  from  receiving  a  proper  educa- 
tion. 
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This  action  is  brought  under  that  provision  of  the  juvenile 
court  act,  designated  in  the  General  Code  as  Section  1645.  This 
section  is  as  follows: 

''Dependent  child  defined.  For  the  purpose  of  this  chapter, 
the  words  *  dependent  child'  shall  mean  any  child  under  eighteen 
years  who  is  dependent  upon  the  public  for  support;  or  who  is 
homeless  or  abandoned ;  or  who  has  not  proper  parental  care  or 
guardianship;  or  who  begs  or  receives  alms;  or  who  is  given 
away  or  disposed  of  in  any  employment,  service,  exhibition,  oc- 
cupation or  vocation  contrary  to  any  law  of  this  state;  who  is 
found  living  in  a  Jiouse  of  ill  fame,  or  with  any  vicious  or  dis- 
reputable persons  or  whose  home,  by  reason  of  neglect,  cruelty 
or  depravity  on  the  part  of  his  parent,  step-parent,  guardian  or 
other  person  in  whose  care  it  may  be,  is  an  unfit  place  for  such 
child;  or  who  is  prevented  from  receiving*  a  proper  education 
because  of  the  conduct  or  neglect  of  its  parents,  step-parent, 
guardian  or  other  persons  in  whose  care  it-  may  be;  or  whose 
environment  is  such  as  to  warrant  the  state,  in  the  interest  of 
the  child  in  assuming  its  guardianship."  (99  0.  L.,  193,  as 
amended  May  27,  1915.) 

The  particular  clause  of  the  section  under  which  the  children 
mentioned  in  the  petition  are  charged  as  being  dependents  is 
that  which  defines  a  dependent  child  as  one  ''who  is  prevented 
from  receiving  a  proper  education  because  of  the  conduct  or 
neglect  of  its  parents,  step-parent,  guardian  or  other  person 
in  whose  care  it  may  be. 

That  the  state  is  the  ultimate  guardian  of  all  children  within 
its  borders  who  need  aid,  protection,  care,  training  and  educa- 
tion, and  that  the  state  as  parens  patriae  can  assume  the  duties 
that  have  been  neglected  by  the  parents  or  natural  guardians  is 
a  principle  grounded  in  early  English  law  and  recognized  in  all 
chancery  courts,  both  English  and  American,  through  the  inter- 
vening years  to  the  present  day. 

The  common  law  enumerated  the  duties  of  parents  toward 
children  a-s  being  that  of  maintenance,  protection  and  educa- 
tion, although  the  duty  of  providing  an  education  was  consid- 
ered usually  as  a  moral  rather  than  a  legal  obligation.  The 
sanctions,  however,  upon  which  these  duties  and  obligations  of 
parents  were  supposed  to  be  founded  were  so  slight  that  previons 
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to  the  enactment  of  the  juvenile  court  codes,  there  was  **no 
effective  control  on  the  part  of  the  community  over  the  exer- 
cise of  the  parental  rights  and  the  performance  of  parental 
duties,"  and  children  were  deprived  of  maintenance,  support 
and  especially  education,  when  their  interests  were  in  conflict 
with  the  individualistic  ideas  and  interests  of  their  parents. 
■  That  the  state  has  the  poweY*  to  provide  that  if  the  parents 
neglect  to  give  their  children  a  proper  education,  they  may  be 
superseded  by  the  parens  patriae  or  common  guardian  of  the 
community,  is  disclosed  in  the  opinion  of  Chief  Justice  Gibson, 
in  the  case  of  Ex  Parte  Qrouse,  4  Wharton,  9  (Pa.)  (1838) : 

**M<ay  not  the  natural  parents,  when  unequal  to  the  task  of 
education;  or  unworthy  of  it,  be  superseded  by  the  parens 
patriae^  or  common  guardian  of  the  community*  It  is  to  be 
remembered  that  the  public  has  a  paramount  interest  in  the 
virture  and  knowledge  of  its  members,  and  that  of  strict  right, 
the  business  of  education  belongs  to  it.  That  parents  are  ordin- 
arily entrusted  with  it  is  because  it  can  seldom  be  put  into  better 
hands;  but  where  they  are  incompetent  or  corrupt,  what  is  there 
to  prevent  the  public  from  withdrawing  their  faculties,  held  as 
they  obviously  are  at  its  sufferance  ?  The  right  of  parental  con- 
trol is  a  natural,  but  not  an  inalienable  one.  It  is  not  excepted 
by  the  declaration  of  rights  out  of  the  subjects  of  ordinary 
legislation.'* 


Statutes  similar  to  that  of  Section  1645  of  the  General  Code 
and  now  under  consideration  have  been  enacted  in  a  majority 
of  the  states  of  the  Union  and  their  validity  and  constitutionality 
have  been  confirmed  by  the  courts. 

In  an  opinion  of  the  Supreme  Court  of  Pennsylvania  it  is 
stated  that: 

**  Every  statute  which  is  designed  to  give  protection,  care  and 
training  to  children,  as  a  needed  substitute  for  parental  author- 
ity, and  performance  of  parental  duty,  is  but  a  recognition  of 
the  duty  of  the  state  as  the  legitimate  guardian  and  protector 
of  children  where  other  guardianship  fails.  No  constitutional 
right  is  violated."     C/)mmonwealth  v.  Fisher,  213  Pa.  St.,  48. 

In  the  case  of  Ex  Parte  Sharp,  15  Idaho,  120,  the  Supreme 
Court  of  Idaho,  in  referring  to  the  juvenile  court  act,  says ; 
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* '  Its  object  is  to  confer  a  benefit  both  upon  the  child  and  the 
community  in  the  way  of  surrounding  the  child  with  better  and 
more  elevating  influences,  and  of  educating  and  training  him  in 
the  direction  of  good  citizenship,  and  thereby  saving  him  to 
society,  and  adding  a  good  and  useful  citizen  to  the  commun- 
ity.   •    •    • 

**It  would  be  carrying  the  protection  of  *  inalienable  rights' 
guaranteed  by  the  Constitution,  a  long  way  to  say  that  that 
guaranty  extends  to  a  free  and  unlimited  exercise  of  the  whims, 
caprices  or  proclivities  of  either  a  child  or  its  parents  or  guar- 
dians, for  idleness,  ignorance,  crime  indigence,  or  any  kindred 
dispositions  or  inclinations." 

In  the  opinion  in  the  case  of  In  Re  Jannrewski,  196  Federal 
Reporter,  123,  the  statement  of  Judge  Sater  in  respect  to  Sec- 
tion 1644  of  the  General  Code  defining  a  delinquent  child,  and 
also  in  respect  to  the  purpose  and  object  of  the  juvenile  court 
act,  is  applicable  as  well  ta  Section  1645  relating  to  dependent 
children ; 

'*The  purpose  of  the  statute  is  to  save  minors  under  the  age 
of  seventeen  years  from  prosecution  and  conviction  on  charges 
of  misdemeanors  and  crime,  and  to  relieve  them  from  the  con- 
sequent stigma  attached  thereto;  to  guard  and  protect  them 
against  themselves  and  evil  minded  persons  surrounding  them; 
to  protect  and  train  them  physically,  mentally  and  morally.  It 
seeks  to  benefit  not  only  the  child,  but  the  community  also,  by 
surrounding  the  child  with  better  and  more  elevating  influences 
and  training  it  in  all  that  counts  for  good  citizenship  and  use- 
fulness as  a  member  of  society.  Under  it,  the  state,  which 
through  its  appropriate  organs  is  the  guardian  of  the  children 
within  its  borders,  assumes  the  custody  of  the  child,  imposes 
wholesome  restraints,  and  performs  parental  duties,  and  at  a 
time  when  the  child  is  not  entitled  either  by  the  laws  of  nature 
or  of  the  state  to  absolute  freedom,  but  is  subjected  to  the  re- 
straint and  custody  of  a  natural  or  legally  constituted  guardian 
to  whom  it  owes  obedience  and  subjection.  It  is  of  the  same 
nature  as  statutes  which  authorize  compulsory  education  of  chil- 
dren, the  binding  of  them  out  during  minority,  the  appointment 
of  guardians  and  trustees  to  take  charge  of  the  property  of  those 
who  are  incapable  of  managing:  their  own  affairs,  the  confine- 
ment of  the  insane,  and  the  like.  The  welfare  of  society  re- 
quires and  justifies  such  enactments.  The  statute  is  neither 
criminal  nor  penal  in  its  nature,  but  an  administrative  police 
regulation." 
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It  is  evident  from  the  decisions  in  the  cases  cited  and  the  de- 
cisions in  many  other  cases  of  like  character  and  import,  that 
the  principle  is  firmly  established  that  ''the  community  and 
not  the  parent  has  the  power  to  determine  when  the  interests 
of  the  child  are  being  ignored  and  inadequately  protected." 

In  this  state  it  has  been  determined,  by  virtue  of  Section 
1645  of  the  General  Code,  that  the  interests  of  the  child  are 
being  ignored  when  he  is  prevented  from  receiving  a  proper 
education  because  of  the  neglect  or  conduct  of  his  parents. 

A  proper  education  from  the  viewpoint  of  the  state  is  that 
course  of  instruction  given  in  the  common  or  public  schools. 
The  ordinance  of  1787  declared  that  religion,  morality,  and 
knowledge  were  essential  to  good  government  and  that  schools 
and  means  of  education  should  be  encouraged.  Acting  on  this 
warrant  the  Legislature  in  1826  passed  the  first  act  establish- 
ing free  schools  in  Ohio. 

Prom  1826  to  the  present  time  this  act  has  been  followed 
by  statute  upon  statute  defining  proper  education  in  terms  of 
the  courses  of  study  and  instruction  to  be  given  in  the  common 
schools,  and  which  the  state  deems  necessary  for  its  security 
and  welfare.  Insofar,  therefore,  as  the  juvenile  court  repre- 
senting the  state  is  concerned,  the  term  ''proper  education''  as 
used  in  the  statute  may  be  defined  as  that  education  which  is 
of  like  character  and  equivalent  to  that  provided  by  the  state 
through  the  medium  of  common  schools. 

The  evidence  in  this  case  reveals  that  from  November  23,  1920, 
to  December  3,  1920,  the  children  mentioned  in  the  petition  did 
not  attend  a  public,  private  or  parochial  school.  The  evidence 
further  discloses  that  at  the  time  of  the  hearing  of  this  cause 
the  child  Martha  G.  Hargy  was  enrolled  in  the  Elmwood  public 
school  and  receiving  the  usual  course  of  instructions  prescribed 
by  law.  The  child,  Harry  E.  Hargy,  Jr.,  however,  is  receiving 
no  education  of  any  kind.  It  is  true  that  the  father  testifies 
that  "he  has  made  efforts  to  have  his  child  educated  at  home  by 
his  mother  in  the  rudimentary  subjects,"  but  the  evidence  clearly 
discloses  that  such  instruction,  if  it  may  be  so  designated,  as 
he  is  receiving  in  the  home  does  not  approximate  as  nearly  as 
the  circumstances  and  conditions  of  both  the  child  and  Harry  £. 
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Hargy,  Sr.,  warrants,  the  instruction  provided  by  the  public 
schools.     In  fact  the  statements  of  the  father  and  the  evidence 

■ 

clearly  show  that  he  is  a  man  of  good  moral  character  and 
desirous  of  providing  his  child  with  a  proper  education  and  pos- 
sibly in  the  near  future  will  do  so,  but  at  the  time  of  the  hear- 
ing no  effort  was  being  made  by  him  in  this  respect. 

In  defense  of  this  action,  which,  as  stated,  has  for  its  purpose 
that  of  establishing  the  status  of  the  children  mentioned  in 
the  petition  as  ** dependents"  on  the  ground  that  they  are  not 
receiving  a  proper  education,  the  father  states  that  previous  to 
November  22,  1920,  his  children  attended  the  Mary  Dill  public 
school,  at  Carthage,  within  the  school  district  of  the  city  of 
Cincinnati ;  that  on  that  date  they  were  excluded  because  of  not 
presenting  a  certificate  of  vaccination  in  accordance  with  the 
rules  and  regulations  of  the  board  of  education  of  the  city  of 
Cincinnati,  which  provides  that  children  who  do  not  present 
certificates  of  vaccination,  or  are  not  vaccinated  when  found  to 
be  fit  subjects  by  the  physicians  of  the  school,  unless  suffering 
from  certain  specific  diseases,  may  be  excluded  from  admission 
to  the  public  schools  until  there  is  compliance  with  such  orders. 

That  boards  of  education  may  make  such  rules  and  regulations 
and  enforce  them  even  to  the  exclusion  of  children  from  at- 
tendance at  the  public  schools  has  been  definitely  decided  by  the 
Supreme  Court  of  this  state  in  the  case  of  the  State,  ex  rel  Mil- 
hoof  v.  Board  of  Education  of  the  Village  of  Barberton^  76  0. 
S.,  297,  the  syllabus  of  which  is  as  follows: 

'*  Section  3986,  Revised  Statutes,  authorizing  and  empower- 
ing the  board  of  education  of  each  school  district,  *to  make  and 
enforce  such  rules  and  regulations  to  secure  the  vaccination  of, 
and  to  prevent  the  spread  of  smallpox  among  the  pupils  attend- 
ing or  eligible  to  attend  the  schools  of  the  district,  as  in  its  opin- 
ion the  safety  of  the  public  require,'  is  a  valid  enactment,  not 
repugnant  to  the  Constitution  of  the  state  of  Ohio,  nor  violative 
of  the  Fourteenth  Amendment  of  the  Constitution  of  the  United 
States.  And  under  the  power  thereby  conferred,  boards  of 
education  in  the  exercise  of  a  sound  discretion,  may  exclude 
from  the  public  schools  all  children  who  have  not  been  vac- 
cinated. 

**The  enactment  of  said  statute  by  the  General  Assembly  was 
but  a  reasonable  exercise  of  the  police  power  of  the  state;  un- 
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der  its  provisions^  the  validity  of  the  action  taken  by  the  board 
of  education  in  excluding  from  the  public  schools  all  children 
who  have  not  been  vaccinated,  or  who  do  not  furnish  a  physi- 
cian's certificate  excusing  them  from  vaccination,  does  not  de- 
pend upon  the  actual  existence  of  smallpox  in  the  school  dis- 
trict or  community,  nor  upon  an  apprehended  epidemic  of  that 
disease. 

**  Whether  a  rule  or  regulation  adopted  by  the  board  of  edu- 
cation under  favor  of  the  provisions  of  above  Section  3986  is 
a  reasonable  rule  or  regulation  is  to  be  judged  of  in  the  first 
instance  by  the  board  of  education,  and  the  courts  will  not  in- 
terfere unless  it  is  clearly  shown  that  there  has  been  an  abuse 
of  ofScial  discretion." 

It  is  clear  that  under  the  law,  as  stated  in  this  case,  the  board 
of  education  of  the  city  of  Cincinnati  did  not  transgress  its 
powers  or  infringe  upon  the  legal  rights  of  the  parents  of  the 
Hargy  children,  or  of  the  children  themselves  when  the  board 
of  education  excluded  them  from  the  public  school. 

The  father,  however,  contends  that  inasmuch  as  his  cliildren 
have  been  thus  prevented  by  law  from  attending  the  public 
school,  that  this  relieves  him  from  the  duty  of  giving  them  a 
proper  education  in  accordance  with  the  juvenile  court  act  as 
interpreted  by  this  court. 

This  contention  again  is  no  more  than  a  denial  of  the  power 
of  the  state,  irrespective  of  the  existence  of  public  schools,  to 
supersede  natural  parents  and  as  parens  patriae  assume  the 
guardianship  of  all  children  which  the  state  by  statute  deems 
in  need  of  aid,  protection  and  education.  As  stated  in  the  case 
of  Commonwealth  v.  Fisher,  supra,  in  discussing  the  juvenile 
court  act: 

**The  act  is  but  an  exercise  by  the  state  of  its  supreme  power 
over  the  welfare  of  the  children,  a  power  under  which  it  can 
take  the  child  from  its  father  and  allow  it  to  go  where  it  will, 
without  committing  it  to  any  guardianship  or  institution,  if 
the  welfare  of  the  child,  takiSag  its  age  into  consideration,  can 
be  thus  best  promoted." 

The  state  of  Ohio,  in  the  exercise  of  its  supreme  power  over 
the  welfare  of  children,  has  declared  in  Section  1645  of  the 
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General  Code  that  children  who  are  deprived  of  a  proper  edu- 
cation by  reason  of  the  neglect  or  conduct  of  its  parents  shall 
become  wards  of  the  state.  That  the  state  at  tremendous  cost 
and  expense  provided  common  schools  for  the  purpose  of  assist- 
ing the  parents  in  giving  children  a  proper  education,  and  of 
which  the  parents  may  avail  themselves  on  compliance  with  all 
lawful  rules  and  regulations,  in  no  way  nullifies  the  power  of 
the  state  to  demand  that  all  children  receive  a  proper  educa- 
tion even  though  the  parents  by  their  acts  deprive  themselves, 
with  impunity,  of  the  facilities  offered  by  the  state. 

It  can  not  be  questioned  that  if  the  state  were  to  repeal  all 
laws  providing  for  public  schools,  nevertheless  it  could  demand 
that  children  receive  a  proper  education.  These  laws  in  effect 
by  act  of  the  father,  have  been  repealed  in  the  present  instance 
so  far  as  the  father  of  the  Hargy  children  is  concerned,  but 
the  state  in  the  exercise  of  a  power  firmly  grounded  in  both 
English  and  American  jurisprudence  can  still  demand  that  he 
give  his  children  a  proper  education  under  the  penalty,  if  it 
may  be  so  called,  of  having  his  children  declared  dependent. 
The  loUowing  cases  heretofore  mentioned  confirm  this  doctrine. 
Ex  Parte  Cronse,  4  Wharton,  9 ;  Commonwealth  v.  Fisher,  213 
Pa.  State,  48;  Ex  Parte  Sharp,  15  Idaho,  120;  /7i  re  Janurewski, 
196  Federal  Reporter,  123. 

If  a  child  is  adjudged  dependent  on  the  ground  that  he  is 
prevented  from  receiving  a  proper  education  because  of  the 
conduct  or  neglect  of  its  parents,  any  person  who  has  contrib- 
uted towards  such  dependency  may  be  prosecuted  under  Section 
1654  of  the  General  Code,  which  section  is  a  part  of  the  juve- 
nile court  aci,  and  is  as  follows: 

'* Penalty  for  abuse  or  aiding  and  abetting  delinquency.  Who- 
ever abuses  a  child,  or  aids,  abets,  causes,  encourages  or  contrib- 
utes toward  the  dependency,  neglect  or  delinquency  as  herein 
defined  of  a  minor  under  the  age  of  eighteen  years,  or  acts  in 
a  way  tending  to  cause  delinquency  in  such  minor,  shall  be 
fined  not  less  than  ten  dollars,  nor  more  than  one  thousand 
dollars,  or  imprisoned  not  less  than  ten  days  nor  more  than  one 
year  or  both.  Each  day  of  such  contribution  to  such  depend- 
ency, neglect  or  delinquency  shall  be  deemed  a  separate  of- 
fense.   •    •    •" 
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Under  this  section  a  parent  can  not  be  prosecuted  for  not 
sending  his  child  to  a  public,  private  or  parochial  school.  That 
he  has  not  sent  his  child  to  such  schools  when  they  were  avail- 
able to  him  might  be  introduced  in  evidence  in  some  cases  for 
the  purpose  of  proving  neglect  and  conduct  that  contributed  to 
the  child's  dependency.  However,  if  a  child  be  excluded  from 
the  public,  private  or  parochial  schools  because  of  his  not  being 
vaccinated  and  his  father  has  not  availed  himself  of  the  privil- 
eges of  these  schools  or  refuses  to  do  so  because  of  the  require- 
ments of  vaccination,  this  in  itself  is  not  such  neglect  or  con- 
duct that  would  subject  him  to  prosecution  under  Section  1654' 
for  contributing  to  dependency. 

In  the  present  case  the  father  of  the  Hargy  children  is  not 
prosecuted  under  Section  1654  for  not  sending  his  children  to  a 
public,  private  or  parochial  school,  nor  for  contributing  to  their 
dependency  on  the  ground  that  he  has  not  permitted  his  chil- 
dren to  be  vaccinated.  The  statute  does  not  oblige  him  to 
send  his  children  to  these  schools  or  compel  him  to  have  his 
children  vaccinated,  but  irrespective  of  the  fact  that  the  priv- 
ileges of  the  schools  have  been  denied  him,  the  statute  still  im- 
poses the  duty  upon  him  to  give  his  children  a  proper  educa- 
tion, and  on  his  failure  to  do  so  he  may  be  prosecuted  under 
Section  1654  for  such  neglect. 

In  the  case  of  State  v.  Tvrfiey,  12  C.  C.  (N.  S.),  33,  the  Cir- 
cuit Court  held  that: 

**A  parent  who  sends  his  child  to  a  public  school  and  is 
willing  to  continue  to  do  so,  but  the  child  is  excluded  for  failure 
to  comply  with  a  rule  of  the  board  of  education  requiring  vac- 
cination, is  not  liable  to  conviction  under  the  compulsory  edu- 
cation act." 

It  will  be  observed  that  this  case,  taken  in  connection  with  the 
case  of  State,  ex  rel,  v.  Board  of  Education,  76  0.  S.,  297,  de- 
termines conclusively  that  when  children  are  not  vaccinated  the 
rights  and  privileges  of  the  schools  may  be  withdrawn,  and 
that  when  such  rights  and  privileges  are  withdrawn  and  chil- 
dren are  excluded  from  the  schools  the  parents  are  not  liable 
under  the  compulsory  education  act. 
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A  board  of  education  may  exclude  from  school  a  child  not  vac- 
cinated, but  if  excluded  for  that  reason  a  parent  can  not  be 
prosecuted  for  failing  to  send  the  child  to  that  school  under 
the  Compulsory  education  act.  In  other  words,  the  parent  sur- 
renders the  privilege  of  sending  his  child  to  a  public  school; 
insofar  as  he  is  concerned  the  public  schools  do  not  exist.  This, 
however,  does  not  lessen  his  duty  to  give  the  child  a  proper  edu- 
cation such  as  enjoined  by  the  state  in  pursuance  of  its  su- 
preme power  over  the  welfare  and  education  of  children,  and  on 
his  failure  to  do  so  he  is  liable  under  Section  1654  for  contrib- 
uting to  dependency. 

By  way  of  summarizing  the  conclusions  of  the  court  are  as 
follows : 

1.  That  under  Section  1645  a  parent  must  provide  his  child 
with  a  proper  education,  which  education  shall  be  substantially 
equivalent  to  the  education  provided  by  the  common  schools. 

2.  That  boards  of  education  may  exclude  children  from  the 
public  schools  upon  non-compliance  with  its  rules  and  regula- 
tions concerning  vaccination. 

3.  That  parents  of  the  children  thus  excluded  are  not  liable 
to  conviction  under  the  compulsory  education  act. 

4.  That  the  parents  of  the  children  thus  excluded  can  not 
offer  such  exclusion  as  an  excuse  for  failure  to  provide  the  chil- 
dren with  a  proper  education  as  required  by  Section  1645. 

5.  That  if  children  are  excluded  from  the  public  schools  on 
non-compliance  with  regulations  relating  to  vaccination  they 
may  be  declared  dependent  under  Section  1645,  if  they  are  pre- 
vented from  receiving  a  proper  education,  as  herein  defined,  be- 
cause of  the  neglect  or  conduct  of  their  parents. 

6.  That  any  person  who  causes  or  contributes  towards  the 
dependency  of  a  child  who  has  been  deprived  of  a  proper  edu- 
cation as  the  statute  sets  forth  is  liable  to  conviction  for  causing 
or  contributing  towards  dependency  under  Section  1654  of  the 
General  Code. 

In  the  present  case  the  evidence  showing  that  Martha  E 
Hargy  is  attending  the  public  schools,  this  cause  so  far  as  it  re- 
lates to  her  is  dismissed. 
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In  respect  to  the  child  Ilarrj'  E.  Hargy:  while  the  court  finds 
that  at  this  time  he  is  not  receiving  a  proper  education  and 
might  lawfully  be  declared  dependent,  yet  it  appears  that  at 
the  time  of  the  filing  of  the  petition  his  father,  Harry  E.  Hargy, 
Sr.,  had  neglected  this  duty  for  eight  days  only  and  at  the 
time  of  the  hearing  expressed  his  desire  to  give  his  child  a 
proper  education.  In  view  of  these  facts  it  appears  to  the  court 
that  the  state  would  not  be  justified  in  superseding  the  parents 
and  making  provision  for  the  child's  education,  until  it  is  con- 
clusively shown  that  the  said  Harry  E.  Hargy,  Sr.,  intends  to 
persist  in  his  present  line  of  conduct  and  neglect  his  duty  to 
give  his  child  a  proper  education. 

This  cause,  therefore,  in  respect  to  the  child  Harry  E.  Hargy, 
Jr.,  will  be  continued  to  the  14th  day  of  January,  1021,  hi;:* 
father  being  given  the  opportunity  in  the  meantime  to  provide 
for  giving  his  child  a  proper  education  which  in  this  instance 
shall  be  equivalent  substantially  to  that  provided  by  the  com- 
mon schools. 

In  the  event  that  on  or  before  January  14,  1921,  it  be  found 
that  the  said  child,  Harry  E.  Hargy,  Jr.,  is  receiving  a  proper 
education  as  herein  stated,  this  cause  will  be  dismissed;  other- 
wise on  that  day  the  child  will  be  declared  dependent  and  thus 
made  a  ward  of  juvenile  court. 
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CONSENT  TO  SETTLEMENT  FOR  A  WRONGFUL  DEATH  CAN  NOT 

BE  WITHDRAWN  BY  PROBATE  COURT. 

Common  Pleas  Court  of  Clark  Connty. 

John  T.  Beagg,  Admb.,  &c.,  vs.  The  Ohio  Elbcteic 

Railway  Company. 

Decided,  February  1,  1920. 

Jurisdiction— Not  Vested  in  Probate  Court  to  Withdraw  Consent  to 
Settlement  for  Wrongful  Death — Setting  Aside  of  Release  a  Pre- 
requisite to  Action  for  Damages — Cancellation  of  Release  and  Ac- 
tion for  Damages  Joinable, 

1.  When  the  probate  court,  under  Section  10772,  General  Code,  apon 

the  application  of  a  personal  representative  of  a  decedent,  has  con- 
sented to  a  settlement  with  the  party  claimed  to  have  wrongfully 
caused  the  death  of  such  decedent  and  where  in  pursuance  of  such 
consent  the  personal  representatiye  has  settled  for  such  wrongful 
death,  such  court  has  exhausted  its  power  in  giving  its  consent 
and  can  not  at  a  subsequent  date  render  void  the  agreement  by 
withdrawing  the  consent  already  given  under  which  the  admin- 
istrator entered  into  a  valid  contract  of  settlement. 

2.  In  an  action  for  damages  the  defendant  may  plead  in  bar  a  settle- 

ment made  with  the  consent  of  the  probate  court. 

3.  Where  a  settlement  and  release  has  been  plead  by  the  defendant,  the 

iplaintifT,  by  refply,  may  aver  such  facts  as  may  make  the  release 
void,  but  if  such  release  is  not  void  but  only  voidable,  the  plaintiff 
can  not  maintain  his  action  until  the  release  is  set  aside. 

4.  A  cause  of  action  for  the  cancellation  of  a  release  and  a  cause  of 

action  for  damages  may  be  joined  in  the  same  petition. 

TAmmerman  &  Zdmmerman,  for  the  plaintiff. 

Paul  C.  Martin  and  Homer  Cory,  for  the  defendant. 

Geioer^  J. 

The  plaintiff  as  administrator  of  Rosa  Bragg  brings  an  action 
against  the  defendant  to  recover  on  account  of  the  death  of  the 
decedent  due  to  the  alleged  wrongful  acts  of  the  defendant. 

The  defendant  filed  an  answer  in  bar  setting  up  the  fact  that 
on  the  26th  day  of  November,  1918,  the  plaintiff  as  adminirtrator 
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made  an  application  to  the  probate  court  of  Montgomery  county, 
Ohio,  for  authority  to  settle  the  claim  growing  out  of  the 
death  of  the  decedent  under  the  provisions  of  Section  10770 
G.  C,  and  alleged  that  the  probate  court  of  Montgomery  county 
made  an  entry  upon  such  application,  in  which  it  is  ordered  that 
the  administrator  be  authorized  and  directed  to  accept  $367 
in  full  settlement  of  the  claim  arising  out  of  the  death  of  the 
decedent  and  that  he  execute  to  the  defendant  a  release.  It 
is  alleged  that  in  pursuance  to  and  in  accordance  with  the  order 
of  the  probate  court  the  plaintiff,  as  administrator,  in  con- 
sideration of  the  payment  of  $367  executed  his  release  to  the 
defendant  from  all  liability  growing  out  of  the  accident  re- 
sulting in  decedent's  death  and  agreed  that  such  release  should 
operate  as  a  complete  satisfaction  and  bar  to  every  right  of 
action  against  the  defendant. 

To  this  answer  in  bar  the  plaintiff  filed  a  reply  admitting 
that  the  application  was  made  in  the  probate  court  of  Mont- 
gomery county,  as  alleged  in  the  answer,  and  that  an  entry 
was  filed  as  alleged,  but  the  reply  further  alleges  that  on  Decem- 
ber 24th  a  motion  was  made  in  said  probate  court  to  set  aside 
said  proceeding  in  settlement  on  the  ground  that  the  said  settle- 
ment was  not  for  the  best  interests  of  the  husband  and  child 
and  that  the  administrator  was  not  advised  of  the  law  and  that 
a  full  statement  of  facts  was  not  presented  to  the  court  and 
for  various  other  reasons  not  in  conformity  with  the  due  admin- 
istration of  justice;  that  upon  the  hearing  in  said  court  said 
settlement  was  set  aside  by  the  court  and  an  entry  filed,  a  copy 
of  which  is  set  out  in  the  reply,  a  part  of  which  is — 

'*The  court,  being  duly  advised  in  the  premises,  orders  and 
decrees  that  said  sum  of  money  so  paid  by  the  railway  company 
be  returned  to  said  railway  company,  and  sustains  said  motion,. 
to  which  ruling  said  railway  company  excepts." 

The  plaintiff  alleges  that  he  tendered  the  money  to  the  de- 
fendant and  upon  its  refusal  to  accept  the  same,  it  was  de- 
posited in  court. 

To  this  reply  a  demurrer  is  filed  by  the  defendant  on  the 
ground  that  the  proceedings  of  the  probate  court,  set  forth  in 
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the  reply,  were  without  jurisdiction  and  void  and  that  the  reply 
does  not  constitute  a  reply  to  the  defendant's  answer. 

Both  parties  have  filed  extensive  briefs  in  the  matter  and 
the  court  has  been  in  some  doubt  as  to  a  correct  determination 
of  the  question  raised. 

The  court  i^  of  the  view  that  we  must  first  resort  to  the 
section  of  the  statute  requiring  that  the  administrator  must 
secure  the  consent  of  the  probate  court  before  he  can  settle 
a  claim  for  wrongful  death. 

Section   10772   G.   C.   provides,   among  ather  things: 

'*Such  personal  representative,  if  he  was  appointed  in  this 
state,  with  the  consent  of  the  court  making  such  appointment, 
may  at  any  time,  before  or  after  the  commencement  of  the 
suit,  settle  with  the  defendant  the  amount  to  be  paid." 

The  administrator,  in  pursuance  of  this  statute,  made  appli- 
cation to  the  probate  court  of  Montgomery  county  asking  for 
authority  to  settle  the  claim  for  the  sum  of  $367.  The  court, 
by  its  entry  of  November  26th,  upon  said  application,  authorized 
the  administrator  to  accept  the  same,  which  the  administrator 
did.  The  question  now  is  whether  the  probate  court  had  juris- 
diction to  make  the  order  of  Decem!ber  24th  set  out  in  the  reply, 
vacating  the  order  of  November  26th  get  out  in  the  answer. 

It  is  claimed  by  the  defendant  that  the  probate  court,  being 
of  limited  jurisdiction,  had  no  power  to  set  aside  its  former 
order  upon  which  both  parties  had  acted  and  in  pursuance  of 
which  the  claiip  had  been  settled. 

It  is  claimed  on  behalf  of  the  plaintiff  that  even  though  the 
court  may  not  have  had  authority  to  legally  set  aside  the  order, 
that  having  jurisdiction  of  the  cause  of  action  and  the  parties, 
it  had  jurisdiction  to  vacate  the  order,  and  that  the  defendant 
would  be  required  to  secure  a  modification  of  that  order  by 
proper  proceeding  in  the  court  of  common  pleas  to  reverse 
the  judgment  of  the  lower  court,  citing  the  case  of  Mansfield 
v.  Cole,  16  N.  P.  (N.  5.),  209,  where  it  is  held  that— 

*'As  the  court  had  jurisdiction  of  the  subject  matter,  the 
decree  of  December  29th  was  not  void,  but  merely  voidable, 
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and  an  appeal  would  lie  from  sueh  decision  or  judgment  to 
the  court  of  common  pleas,  where  the  same  might  have  been 
reversed." 

It  must  be  clear  that  the  probata  court,  having  limited  juris- 
diction, has  no  right  in  an  original  action  to  set  aside  a  con- 
tract. 

The  administrator  is  authorized  by  Section  10772  to  settle 
with  the  defendant,  provided  he  secures  **the  consent  of  the 
court." 

It  is  quite  clear  that  if  the  plaintiff  had  been  acting  as  an 
individual,  settling  his  own  claim  for  damages,  and  had  made 
a  valid  settlement  with  the  defendant  that  such  settlement 
would  be  a  bar  to  the  present  action. 

Section  10772  seeks  to  safeguard  the  rights  of  the  estate  by 
first  requiring  the  consent  of  the  court  to  such  settlement, 
where  the  party  injured  has  died  as  a  result  of  the  injury. 
The  settlement  itself  is  made  not  by  the  court  but  by  the  adminis- 
trator in  his  representative  capacity  and  the  instant  it  has  been 
consummated,  with  the  consent  of  the  court,  it  is  as  binding 
and  final  as  if  it  had  been  made  by  an  individual  in  the  settle- 
ment of  his  own  right  of  action.  The  court  has  exhausted  its 
power  in  giving  its  consent  and  cannot  at  a  subsequent  date 
render  void  an  agreement  by  withdrawing  the  consent  already 
given,  which  enabled  the  administrator  to  enter  into  a  valid 
contract. 

While  it  is  true  that  courts  of  common  pleas,  as  a  general 
rule,  may  vacate  or  modify  judgments  decrees  or  orders  dur- 
ing the  term  in  which  they  were  made  and  may.  on  proper 
application  being  made  under  the  provisions  of  Section  11576, 
vacate  a  former  verdict,  report  or  decision  during  the  term, 
upon  proper  motion  being  filed  within  three  days,  and  may, 
under  the  provision  of  Section  11631,  vacate  or  modify  its 
judgment  after  the  term,  upon  proper  showing,  it  does  not 
fiillow  that  a  probate  court  may  withdraw  a  consent  given  in 
an  ex  parte  proceeding  to  a  settlement  that  an  administrator 
is  empowered  to  make  as  soon  as  such  consent  has  been  secured. 

The  case  of  Johnson,  Exr,  v.  Johnson,  26  0.  S-  357,  indicates 
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the  limitation  upon  a  probate  court  to  vacate  orders  made  in 
ex  parte  proceedings,  pointing  out  that  the  section  controlling 
a  court  of  common  pleas,  above  cited,  affects  only  cases  in 
which  there  are  adverse  parties. 

See  also,  Kinsella  v.  DeCamp,  15  C.  C.  494 ;  Mansfield  v.  Cole, 
16  N.  P.  (N.  S.),  209;  and  Darling  v.  Darling,  85  0.  S.,  27. 

The  court  is  of  the  opinion  that  a  settlement  having  been 
made,  it  is  a  good  defense  to  the  cause  of  action,  unless  such 
settlement  and  release  may  be  attacked  on  some  proper  ground. 
On  that  point  the  case  of  Perry  v.  O'Neit  Company,  78  0.  S. 
200,  is  of  interest.  It  is  there  held  that  in  a  cause  of  action 
for  damages  the  plaintiff  may,  by  reply,  aver  such  facts  as 
may  make  the  release  void,  but  that  if  such  release  is  not  void, 
but  only  voidable,  the  plaintiff  cannot  maintain  his  action  until 
the  release  is  set  aside.  It  is  further  held  that  a  cause  of 
action  for  the  cancellation  of  a  release  of  damages  and  a  cause 
of  action  for  damages  may  be  united  in  the  same  petition. 

If,  in  the  case  at  bar,  the  release  plead  was  void  for  any 
reason,  the  plaintiff  may  set  up  such  facts  in  his  reply.  If 
the  release  was  not  void  but  only  voidable  he  would  be  required 
to  have  such  release  set  aside  first,  before  proceeding  to  trial 
of  the  action  for  damages,  but  he  may  join  in  the  same  petition 
an  action  to  cancel  the  voidable  release  and  his  action  for 
damages. 

Demurrer  sustained. 
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OFFERS  FOR  THE  PURCHASE  OF, MUNICIPAL  BONDS. 

Common  Pleas  Court  of  Lucas  County. 

Abthur  T.  Beel,  Doing  Business  Under  the  Trade  Name  op  A. 
T.  Bell  &  Company,  v.  Plant  City,  a  Municipality  in 

THE  State  op  Florida.* 

Decided,  October  7,  1920. 

Bids  for  Bonds  Offered  by  a  Municipality — Terms  and  Conditions  of 
Sale  and  Purchase  Found  in  the  Offer  of  the  Purchaser  as  Accepted 
l>y  the  Seller — Rather  than  as  Expressed  in  the  Advertisement  for 
Bids — '^Legaliti/"  of  an  Issue  of  Bonds — Includes  the  Security  Of- 
fered as  well  as  Compliance  with  Legal  Formalities — Disposition  of 
Check  Deposited  as  Liquidated  Damages  in  Case  of  Breach  on  the 
Part  of  the  Bidder. 

1.  Wliere  a  municipality  by  advertisement  Invites  bids  for  an  Issue  of 

bonds,  and  a  bidder  in  bis  offer  states  conditions  which  vary  some- 
what from  those  embodied  In  the  advertisement  for  bids,  and  his 
offer  is  accepted,  by  the  municipality,  the  contract  of  sale  Is  found 
in  the  letter  of  the  purchaser,  rather  than  in  the  advertisement  for 
(bids,  Insofar  as  the  offer  of  purchase  differs  from  the  conditions 
named  In  the  advertisement. 

2.  The  requirement  made  by  a  purchaser  that  the  municipality  shall 

furnish  evidence  of  the  legality  of  the  proposed  issue  "to  the  sat- 
ifiifaction  of  our  attorney,"  permits  the  attorney  to  take  Into  con- 
sideration not  only  the  legal  formalities  attending  the  issue,  but 
also  the  security  afforded  by  the  proposed  obligation;  and  the  bid- 
der may  refuse  to  accept  the  bonds  where  his  attorney  has  reported 
that  because  of  a  limitation  on  the  tax  rate  and  the  present  valu- 
ation of  property  subject  to  taxation  by  the  municipality  when  con- 
sidered in  connection  with  the  amount  of  bonds  already  outstand- 
ing, "it  appears  doubtful  whether  the  proposed  issue  could  be  paid 
at  maturity. 

3.  Forfeiture  will  be  denied  of  a  certified  check  given  by  the  bidder  to 

the  municipality  to  be  applied  in  part  payment  of  the  bonds  on  de- 
livery, or  "returned  to  us  on  demand  should  we  not  be  awarded  the 
bonds  or  should  our  attorney  not  approve  of  their  legality,"  or  to 
he  "applied  by  you  as  full  liquidated  damages  in  case  we  refuse  to 
carry  out  the  terms  of  this  bid.  On  the  contrary,  in  the  absence 
of  any  showing  of  fraud  or  collusion  between  the  bidder  and  his 
attorney,  an  order  will  be  made  for  the  surrender  or  cancellation 
of  the  check. 

^Afflnned  by  the  Court  of  Appeals. 
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Marshall  <fe  Fraser,  for  plaintiff. 
E.  L,  Peters  for  defendant. 


Some  time  prior  to  February  2,  1920,  the  city  of  Plant  City, 
Florida,  advertised  that  it  would  receive  bids  for  an  aggregate 
par  value  of  seventy  thousand  dollars  ($70,000.00)  of  paving 
bonds  of  the  municipality,  and  in  the  advertisement  said :  That 
each  bid  must  be  accompanied  by  a  certified  check  in  the  sum 
of  two  per  cent,  of  the  amount  of  the  bid  to  secure  the  city  from 
any  loss,  resulting  from  failure  of  the  bidder  to  comply  with 
the  terms  of  the  bid,  and  that  if  the  terms  of  the  sale  were  not 
complied  with  and  the  successful  bidder  did  not  accept  the  bonds 
and  pay  for  them  within  sixty  days  after  their  award,  the  city 
reserved  the  right  to  declare  the  sale  forfeited  and  the  bidder's 
certified  check  forfeited  to  the  city. 

A.  T.  Bell  &  Company  submitted  a  bid  in  writing,  as  follows: 

**For  $70,000.00  6  per  cent,  paving  bonds  dated  Dec,  1st,  1919, 
denomination  $1,000,  interest  payable  semi-annually,  both  inter- 
est and  principal  payable  at  some  bank  in  N.  Y.  City  of  your  se- 
lection, principal  maturing  20  years  after  date  without  option  of 
prior  payment,  we  will  pay  $71,286  and  accrued  interest  from 
date  of  bonds  to  date  of  delivery  to  us.  We  will  take  up  and 
pay  for  bonds  in  current  funds  within  5  days  after  approval. 

"Prior  to  delivery  of  bonds  to  us  and  promptly  after  awarding 
of  same,  you  are  to  furnish  us  with  a  full  and  complete  certified 
transcript  of  all  proceedings  necessary  to  evidence  the  legality 
to  the  satisfaction  of  our  attorney. 

''We  enclose  herewith  certified  check  for  $1,500  which  check 
is  to  be  held  by  you  and  applied  in  part  payment  for  the  bonds 
on  date  of  delivery  to  us,  returned  to  us  on  demand  should  we 
not  be  awarded  the  bonds  or  should  our  attorney  decline  to  ap- 
prove the  legality  of  same,  or  applied  by  you  as  full  liquidated 
damages  in  case  we  refuse  to  carry  out  the  terms  of  this  bid." 

This  bid  was  accepted  by  resolution  of  the  council  and  a  few 
days  afterwards  a  certified  transcript  of  the  proceedings  had,  in- 
cluding the  validation  of  the  bonds  under  the  Florida  law,  was 
sent  to  A.  T.  Bell  &  Company,  who  thereupon  transmitted  the 
same  to  a  bond  attorney  in  Chicago,  for  his  opinion.  It  devel- 
oped that  this  attorney  was  ill  at  the  time,  and  abdut  the  middle 
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of  March,  A.  T.  Bell  &  Company  requested  the  return  of  the 
transcript  because  of  the  attorney 's  inability  to  pass  on  the  same. 
On  receiving  the  transcript  again  A.  T.  Bell  &  Company  for- 
warded it  to  Chester  B.  Masslich,  a  well  known  bond  attorn cv  of 
New  York,  who  on  April  10th,  transmitted  to  A.  T.  Bell  &  Com- 
pany his  opinion  on  the  same,  in  which  he  declined  to  approve  the 
issue  of  bonds  for  the  particular  reason  that  because  of  a  limita- 
tion on  the  tax  rate  in  the  special  charter  of  Plant  City,  as  ap- 
plied to  the  present  valuation  of  property  there,  considered  to- 
gether with  the  amount  of  bonds  of  the  city  already  outstanding, 
it  appeared  doubtful  if  the  proposed  issue  could  be  paid  at  ma- 
turity. 

Thereupon  A.  T.  Bell  &  Company  notified  Plant  City  that  it 
refujsed  to  accept  the  bonds  and  demanded  the  return  of  the 
certified  checks  in  the  sum  of  fifteen  hundred  dollars  deposited 
under  the  terms  of  the  bid. 

In  the  meantime,  on  April  5th,  the  council  of  Plant  City  had 
declared  the  fifteen  hundred  dollars  deposit  forfeited  because  ol 
the  failure  of  the  bidder  to  take  up  and  pay  for  the  bonds  within 
the  sixty-day  period  specified  in  the  advertised  notice  to  bidders. 

Thereafter  Plant  City  caused  these  certified  checks  to  be  de- 
posited for  collection. 

A.  T.  Bell  then  brought  suit  in  the  Court  of  Common  Pleas  of 
Imeas  County,  Ohio,  against  Plant  City,  and  garnish ced  first 
the  amount  of  the  certified  checks  in  the  hands  oe  the  bank  on 
which  these  were  drawn,  and  later  the  checks  themselves. 

Plant  City  then  filed  an  answer.  A.  T.  Bell  &  Company  took 
leave  to  and  did  file  an  amended  petition,  in  which  thoy  asked  for 
injunctive  relief  as  well  as  damages.  To  this  Plant  City  filed  an 
answer,  substantially  the  same  as  before,  stating  that  the  opinion 
of  Mr.  Masslich  was  not  made  in  good  faith  but  only  for  the 
purpose  of  releasing'  the  bidder,  and  further  that  Mr.  Mas-slich  's 
objection,  being  only  to  the  security  lor  the  bonds,  had  nothing 
to  do  with  their  legality. 

The  case  was  tried  to  the  court,  the  evidence  inlroducod  being 
almost  entirely  documentary  and  consisting  of  the  notice  to  bid- 
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der,  the  bid  itself ^  its  acceptance  and  the  correspondence  between 
the  various  parties. 

The  defendant  offered  no  evidence  whatsoever  to  substantiate 
the  charges  made  against  Mr.  Masslich. 

Johnson,  J. 

At  the  conclusion  of  the  argument  to  the  court  by  the  re- 
spective counsel  for  plaintiff  and  defendant,  the  court  announced 
to  counsel  that,  owing  to  the  difficulty  of  retaining  in  mind  the 
testimony  which  had  been  presented  to  it  in  the  hearing,  it  would 
prefer,  unless  serious  objection  were  made  by  counsel,  to  dis- 
pose of  the  case  at  once;  for  these  reasons  as  well  as  the  facili- 
tating the  final  disposition  of  the  case  on  appeal,  if  appeal  should 
be  made.    No  objection  being  made,  the  court  said  (orally) : 

Now,  gentlemen,  as  I  understand  this  action  the  plaintiff 
filed  the  petition  against  Plant  City,  and  in  the  original  petition 
a  claim  was  made  for  a  money  judgment.  Attachment  and  gar- 
nishment were  issued  and  to  the  petition  an  answer  was  filed. 
Thus  the  defendant  appears  in  court.  The  defendant  having 
been  brought  into  court,  the  plaintiff  filed  an  amended  petition. 
An  answer  has  been  filed  to  the  amended  petition  and  thus  the 
issues  arise  between  the  parties,  both  being  personally  present 
and  within  the  jurisdiction  of  the  court. 

The  evidence  shows  that  certain  checks  were  issued  by  the 
plaintiff  and  deposited  with  the  city  clerk  of  Plant  City,  Florida. 
The  deposit  was  made  upon  terms  and  conditions  that  arose  by 
an  invitation  on  the  part  of  the. city  for  bids,  the  filing  of  a  let- 
ter with  the  clerk  and  an  acceptance  afterwards  by  the  clerk; 
the  acceptance,  however,  came  from  the  clerk  of  the  city  and  thu» 
from  the  city.  The  letter  of  acceptance  was  of  the  date  of  Feb- 
ruary 2d;  1920;  which  was  the  date  fixed  by  the  city  authorities 
through  their  ordinance,  at  which  bids  would  be  received  and 
were  received,  for  the  bond  issue  which  the  city  proposed  to  mar- 
ket. 

After  the  lapse  of  sixty  days,  the  city  deposited  these  checks 
to  its  credit.  They  came  through  the  ordinary  commercial  chan- 
nels to  the  (Juardian  Trust  &  Savings  Bank  in  Toledo.      They 
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were  there  at  the  time  the  original  action  was  commenced.  I 
presume,  then,  that  it  is  a  matter  of  indifference  whether  that 
fond  be  treated -^ts  an  outstanding  obligation  in  the  form  of  a 
certificate  of  deposit,  or  as  a  credit  with  the  Guardian  Savings 
Bank  Company.  The  relief  which  is  sought  is  equitable  in  its 
nature,  and  the  consequence  is,  that  in  this  action,  a  jury  having 
been  expressly  waived,  the  court  exercises  its  jurisdiction  as  a 
chancery  tribunaL 

The  first  question  in  the  record,  and  it  seems  to  me  the  primary 
question,  is  where  are  the  terms  of  this  contract  to  be  found  T 
In  the  first  place,  they  are  to  be  found  in  the  documents  which 
are  here  in  the  record  itself.  Counsel  for  defendants  assets  that 
the  contract  arose  upon  the  proposal  in  the  advertisements  and 
notices  of  the  bond  sale  by  the  city,  which  appear  in  the  tran- 
script, and  the  submission  of  the  letter  of  February  2d  by  the 
plaintiff  together  with  the  deposit  of  the  checks.  The  plaintiff 
contends  that  the  terms  of  the  letter  do  not  follow  precisely  the 
terms  of  the  ordinance,  but  contain  a  new  proposal,  and  that 
whatever  obligation  arose  between  the  parties  arose  from  the  fact 
that  the  authorities  of  the  defendant  accepted  the  proposal  of  the 
plaintiff  with  reference  to  these  bonds,  and  that  a  contract  oi' 
sale  thereby  existed  in  the  terms  of  the  letter  and  the  accept- 
ance by  the  defendant  of  the  offer  of  the  counter  prox>osition 
made  by  the  plaintiff  to  Plant  City.  It  is  apparent  upon  an  in- 
spection of  the  two  papers  that  the  terms  of  the  printed  ordi- 
nance and  of  the  letter  of  the  defendant  are  not  identical.  The 
letter  of  the  defendant  is  not  a  catagorical  acceptance  of  the 
proposal  contained  in  the  advertisement.  The  letter  says,  ''We 
will  take-up  and  pay  for  bonds  in  current  funds  within  five  days 
after  proposal."  There  is  nothing  of  that  sort  in  the  advertise- 
ment. The  letter  says:  ** Prior  to  delivery  of  bonds  to  us  and 
promptly  after  awarding  the  same,  you  are  to  furnish  us  with  a 
full  and  complete  certified  transcript  of  all  proceedings  neces- 
sary to  evidence  the  legality  to  the  satisfaction  of  our  attorney. ' ' 

Those  terms  are  not  in  the  original  proposition.  The  city  ac- 
cepted by  an  endorsement  upon  this  letter:  "The  above  bid  duly 
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accepted  by  resolution  of  city  council  passed  February  2, 1920." 
it  is  quite  apparent  then,  that  the  contract  of  the  parties  is  that 
which  arose  by  reason  of  the  proposal  of  the  plaintiff  to  the  de- 
f endanty  and  not  by  the  proposal  of  th.e  defendant  to  the  plaintiff. 
The  circumstances  leading  to  the  submission  of  this  bid  are  rel- 
evant circumstances,  tending  to  show  the  circumstances  and  oan- 
ditions  suriu)unding  the  parties.  But  the  creation  of  the  obliga- 
tion took  place  when  this  proposal  of  the  plaintiff  to  the  city  was 
accepted  by  the  city.    The  question  then  becomes  whether  or  not 
the  term  ' '  for  sixty  days  *  •  is  applicable.    There  is  nothing  of  this 
in  the  proposal,  nor  does  the  term  in  the  advertisement  carry 
that  element  into  this.    The  ordinance  providing  for  the  issuing 
of  the  bonds,  and  after  the  passage  of  the  ordinance  public  no- 
tice thereof  was  given  by  advertisement  which  attracted  the  at- 
tention of  the  bidders.    Applying  the  act  of  the  defendant  in 
reference  to  the  checks  to  the  terms  of  the  bid,  we  find  that  these 
checks  were  deposited  for  a  specific  purpose.    The  city  became 
the  holder  by  virtue  of  the  terms  on  which  the  plaintiff  deposited 
these  checks,  viz :  to  be  ' '  returned  to  us  on  demand  should  we  not 
be  awarded  the  bonds."     (They  were  awarded).    Then  follow 
words  in  the  alternative,  viz :  ' '  or  should  our  attorney  decline  to 
approve  the  legality  of  same,  or  applied  by  you  as  f  uU  liquidated 
damages  in  case  we  refuse  to  carry  out  the  terms  of  this  bid.. .  ** 
The  city  must  tlien  claim  the  cheeks  as  part  payment  for  the 
bonds  awarded  upon  the  bid,  and  there  is  no  evidence  that  such  ap 
plication  has  been  made,  nor  does  the  evidence  disclose  that  the 
checks  were  applied  as  liquidated  damages.     The  city  has  no 
right  to  penalty  or  to  liquidated  damages  until  those  have  been 
established.    The  defendant  has  neither  pleaded  nor  proved  facts 
showing  such  established  right.     The  city  has  no  right  at  the 
expiration  of  sixty  days  to  declare  a  forfeiture.    No  court  of 
equity  will  recognize  a  forfeiture.    A  court  of  equity  will  recog- 
nize a  stipulation  for  liquidated  damages,  but  the  action  of  the 
city  for  the  collecting  of  these  checks  by  forfeiture  will  be  stayed 
until  its  rights  further  appear. 

Now  this  course  of  reasoning  alone  would  leave  the  city  still 
with  a  qualified  property  in  these  checks  and  a  right  to  hold 
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them  as  outstanding  legal  obligations.  It  becomes  necessary  to 
determine  whether  or  not  the  city,  under  the  situation  that  has 
developed  subsequent  to  the  bids^  is  entitled  to  proceed  against 
the  plaintiff  for  liquidated  damages  for  a  breach  of  the  contract 
which  was  entered  into  between  them.  That,  in  turn,  requires 
that  we  consider  and  find  what  is  intended  by  the  parties  by  the 
terms  ''legal"  and  ''evidence  the  legality  to  the  satisfaction  ot 
our  attorney. ' '  I  notice,  in  a  Kansas  case,  the  judges  have  turned 
lexicographers  and  undertake  to  make  deiinitions.  But  the  pur- 
IK>se  in  every  case  is  to  penetrate  the  ideas  which  underlie  the 
action  of  the  parties  and  upon  which  they  have  agreed  in  their 
transactions  and  to  ascertain  them  through  the  veil  of  words 
which  falls  over  their  ideas.  Mr.  Masslich  has  expressed  his 
opinion  on  the  meaning  of  these  terms,  and  he  seems  by  his  opin- 
ion to  consider  that  his  duty  required  him  to  refuse  his  approval. 
He  says : ' '  I  regard  inability  to  enforce  payment,  if  that  inability 
is  caused  by  anything  in  the  law,  as  a  matter  upon  which  my 
opinion  could  not  be  silent."  It  was  within  his  province  to  con- 
sider the  matters  which  he  has  passed  upon  in  his  letter  of  April 
10th.  The  evidence  clearly  shows  reasonably  prompt  action  on 
the  part  of  the  bidder,  the  plaintiff  here,  to  secure  an  opinion 
as  to  the  validity  of  these  bonds.  The  bidder  had  a  right  in  good 
faith  to  choose  his  authority,  viewing  the  market  for  his  secur- 
ities. Upon  the  submission  to  his  attorney,  the  attorney  was  of 
the  opinion  that  the  matter  was  within  his  province.  His  opinion 
has  been  made  one  of  the  terms  of  the  bid : ' '  to  the  satisfaction  of 
our  attorney."  Therefore  the  parties  intended  that  the  opinion 
of  counsel  selected  in  good  faith  should  be  deemed  to  be  involved 
within  the  term  'legality"  as  used  by  the  parties  and  as  within 
the  meaning  of  this  term  of  their  contract.  The  bond  issue  was, 
in  his  opinion,  imperfect. 

Counsel  for  defendant  contends  that  ''legality"  signifies  a 
perfection  of  the  procedure  which  has  been  followed  in  creating 
the  bonds  which  have  been  issued.  In  this  ease  the  opinion  of  the 
attorney  shows  that  the  proceedings  have  been  substantially  in 
compliance  with  the  statutory  regulations — ^those  formal  pro- 
ceedings which  are  necessary  to  be  followed  in  order  that  the 
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bonds  shall  be  valid  expressing  of  an  obligation*  But  I  assume 
that  '"legality"  means  something  more  than  the  mere  formality 
of  issue.  It  means  the  expression  of  a  perfect  obligation.  It 
means  that  the  bonds  shall  not  be  merely  the  expression  accord- 
ing to  legal  form,  perfect  in  its  intonation  and  following  all  the 
regulations  but  that  the  result  of  these  formalities  shall  be  the 
creation  of  an  obligation  on  the  issuing  of  those  securities  that 
is  perfect  so  that  the  buyer  shall  have  no  concern  about  the  se- 
curity returning  both  his  income  and  investment.  That,  there- 
fore, involves  the  construction  of  the  entire  law  that  relates  to 
the  obligation.  In  the  opinion  of  counsel  in  this  case  the  limita- 
tions which  the  laws  of  Florida  fix  upon  a  municipality  are 
such  that  in  this  instance  there  is  an  imperfect  obligation.  That 
is  precisely  the  question  intended  to  be  submitted  to  him;  so 
that  he  has  given  to  the  purchaser  an  opinion  of  the  profession 
with  regard  to  the  security  that  the  obligation  created.  Now  it 
matters  not  that  these  bonds  could  be  pursued  to  a  judgment. 
You  may  have  as  many  judgments  as  you  can  get^  but  only  one 
satisfaction.  It  is  not  the  ability  to  secure  a  judgment,  but  it  is 
the  perfection  of  the  security  of  the  investment  by  virtue  of  the 
statutory  provision  for  payment,  which  constitutes  its  legality. 
Here  counsel,  in  good  faith  and  true  to  their  client,  have  given 
their  opinion  that  they  should  not  approve  the  bonds.  In  the 
pleadings  the  defendant  alleges  that  there  was  fraud  and  a  eon- 
federation  and  conspiracy  between  the  plaintiff  and  his  oounseL 
There  is  no  evidence  of  this.  This  being  denied  in  the  reply,  the 
burden  is  upon  the  defendant  to  show  by  a  preponderance  of  evi- 
dence in  its  favor  and  the  ordinary  rule  is  that  the  proof  shall  be 
clear,  and  as  counsel  say,  convincing ;  but  of  this  there  is  not  the 
slightest  evidence.  On  the  contrary,  the  uncontradicted  evidence 
is  that  Mr.  !Masslich  is  an  attorney  of  high  standing  and  national 
reputation. 

It  follows  from  this  that  the  plaintiff  is  entitled  to  a  permanent 
injunction  restraining  the  paying  over  of  this  fund  and  restrain- 
ing the  defendant  from  seeking  to  enforce  it.  I  am  not  sure 
whether  the  prayer  of  the  petition  is  for  cancellation  and  surrend- 
er of  these  certificates.  If  it  is,  cancellation  will  be  decreed,  it 
being  within  the  jurisdiction  of  the  court. 
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DETERMINATION  AS  TO  WHETHER  DEATH  OCCURRED 
IN  THE  COURSE  OF  EMPLOYMENT. 

Common  Pleas  Court  of  Hamilton  County. 

Nelus  Pubnhagen  v.  Ths  Industrial  Commission  of  Ohio 

ST  AL. 

Decided,  October  Term,  1920. 

Workmens'  Compensatior^— Slight  Variance  in  Performance  of  a  Single 
Duty— Not  a  Bar  to  Recovery  for  Accidental  Death, 

Comi»ai8ation  will  not  be  denied  under  tlie  workmen's  compensation  act, 
on  the  ground  that  the  decedent  did  not  meet  his  death  within  the 
scope  of  his  employment,  ^here  his  digression  from  the  usual 
method  of  procedure  consisted  in  going  to  call  upon  a  customer 
as  a  guest  in  an  automobile  instead  of  using  the  horse  and  delivery 
wagon  with  which  he  had  been  supplied  by  his  employer. 

Frank  H.  Kunkel  and  Oliver  0.  Bailey  for  plaintiflE. 

Louis  H.  CftpeUe,  Prosecuting  Attorney,  Albert  Leeker,  As- 
sistant Prosecuting  Attorney,  and  Benton  8.  Oppenheimer,  U, 
defendants. 

DiXONy  J. 

On  October  24,  1918,  Richard  Pumhagen,  an  employee  of  the 
Jung  Brewing  Company,  was  killed  in  Cincinnati  while  riding 
in  an  automobile  with  one,  Qeorge  Menges,  who  was  also  an 
employee  of  the  said  company;  said  automobile  having  skidded 
on  the  slippery  street  and"  crashed  into  the  adjoining  curb,  caus- 
ing said  Pumhagen  to  be  thrown  to  the  roadway,  whereby  he 
sustained  injuries  resulting  in  his  almost  instant  death. 

Pumhagen 's  widow,  Nellie  Pumhagen,  filed  a  claim  for  com- 
pensation with  the  Industrial  Commission  of  Ohio,  but  the  Com- 
mission denied  her  right  to  participate  in  the  workmen's  com- 
pensation fund  upon  the  ground  that  her  husband's  death'  did 
not  arise  out  of  or  in  the  course  of  his  employment.  Prom  this 
decision  Nellie  Pumhagen  appealed  to  this  court,  and  the  evi- 
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dence  was  heard  by  a  jury.  At  the  conelusion  of  all  the  evi- 
dence both  sides  moved  for  an  instructed  verdict  and  thereux)on 
the  case  became  automatically  one  for  the  court  to  decide. 

The  sole  question  in  the  case  is  whether  or  not  Richard  Prun- 
hagen,  the  decedent,  met  his  death  while  engaged  in  the  course 
of  his  employment  as  an  employee  of  the  Jung  Brewing  Com- 
pany. Counsel  on  both  sides  have  each  submitted  a  rather  com- 
prehensive synopsis  of  the  evidence  adduced  at  the  trial,  and  a 
perusal  of  both  statements  discloses  little,  if  any  material  dif- 
ference in  the  analysis  of  the  testimony.  It  is  undisputed  that 
the  decedent,  Richard  Purnhagen,  was  at  the  time  of  his  death, 
and  had  been  for  many  years  prior  thereto,  employed  by  the 
Jung  Brewing  Company  as  a  solicitor  and  collector  for  draught 
beer,  and  that  on  the  day  he  met  his  death  it  was  his  duty  to 
call  upon  and  make  a  collection  from  one,  George  Puis,  a  saloon 
keeper  whose  place  of  business  was  located  in  Madisonville,  and 
who  was  both  a  draught  beer  and  a  bottle  beer  customer  of  the 
brewery.  Toward  noon  on  the  day  in  question  Purnhagen  called 
at  the  saloon  of  Campbell  &  Ording,  located  on  Madison  road 
•near  Torrence  ave.,  where  the  brewery  sold  bottled  beer,  and 
while  there  he  received  word  over  the  telephone  from  one  of  the 
oflScials  of  the  brewery,  that  Menges  who  delivered  bottled  beer 
for  the  brewery  by  horse  and  wagon,  had  neglected  to  supply 
this  same  George  Puis  at  Madisonville,  with  bottled  beer  on  the 
day  previous,  as  it  was  his  duty  to  do,  and  that  Puis  had  sent 
in  a  complaint  to  the  brewery.  Menges  was  due  to  arrive  at 
Campbell  &  Ording 's  saloon  very  shortly  after  Purnhagen  re- 
ceived this  message,  and  he  decided  to  wait  for  him  before  go- 
ing to  Madisonville,  some  three  or  four  miles  further  out,  to  col- 
lect from  Puis.  When  Menges  arrived  at  Campbell  &  Ording 's 
saloon,  he  learned  of  Puis,  complaint,  and  thereupon  he  and 
Purnhagen  arranged  with  Campbell  &  Ording  to  allow  Menges 
to  have  enough  bottled  beer  from  the  supply  which  Campbell  & 
Ording  had  on  hand  to  tide  Puis  over  until  such  time  as  the 
brewery  could  send  him  the  amount  desired.  Instead  of  taking 
this  beer  out  to  Puis  in  his  beer  wagon,  Menges  claiming  that 
his  horses  were  too  tired  to  make  this  long  trip  at  the  close  of 
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their  day's  work,  sent  his  team  and  wagon  back  to  the  brewery 
staibles,  secured  his  own  automobile,  put  the  boxes  of  bottled 
beer  into  the  automobile,  and  together  with  Pumhagen  and  an- 
other person,  went  to  the  place  of  business  of  Puis  in  Madison- 
ville.  Here  the  bottled  beer  was  delivered  to  Puis  from  the 
automobile,  and  Purnhagen  made  his  collection,  receiving  from 
Puis  a  check  which  was  found  on  his  person  after  his  death. 
After  a  short  stay  in  Puis'  place  of  business,  Pumhagen  started 
bacik  to  the  city  with  Menges  in  the  automobile  over  the  only 
direct  route  that  could  be  used  for  that  purpose.  Madisonville 
is  in  the  extreme  eastern  part  of  Cincinnati,  while  the  brewery 
is  located  in  the  middle  west-end  of  the  city,  and  Purnhagen 's 
residence  was  in  the  extreme  west-end  on  Price  Hill.  The  auto- 
mobile was  wrecked  and  Pumhagen  was  killed  about  five  o  'clock 
in  the  evening,  on  Madison  road  near  Vista  avenue,  a  point  in 
the  return  route  over  which  it  was  necessary  for  Purnhagen  to 
pass  in  the  automoibile  regardless  of  whether  he  was  returning 
to  the  brewery  or  going  direct  to  his  home. 

Counsel  for  the  Commission  contend  that  inasmuch  as  the 
brewery  had  furnished  Purnhagen  with  a  horse  and  buggy  for 
use  in  making  his  collections  in  the  city  of  Cincinnati,  and  did 
not  specifically  authorize  him  to  use  an  automobile  for  such  pur- 
poses, that  he  could  not  under  any  circumstances  ride  in  an 
automobile  while  engaged  in  his  employers'  business;  and  that 
because  he  did  so  under  the  circumstances  of  this  case  he  grossly 
violated  his  duty  to  his  employer  and  departed  entirely  from 
the  course  of  his  employment. 

In  this  contention  we  can  not  concur;  nor  can  we  bring  our- 
selves to  believe  that  in  tlie  light  of  the  construction  that  has 
been  placed  upon  the  Ohio  workmen's  compensation  law  by  the 
various  courts  of  this  state,  it  is  necessary  that  there  should  ex- 
ist a  reasonably  anticipated  causal  connection  or  relationship 
between  the  injury  and  the  employment  before  the  provisions  of 
the  act  will  become  operative  in  any  specific  case. 

The  reported  cases  in  Ohio,  many  of  which  are  found  in  the 
briefs  submitted  by  counsel,  and  to  which  we  are  compelled  to 
look  for  guidance  in  this  case,  do  not  warrant  any  such  conclu- 
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sion.  Such  a  construction  if  adopted  generally,  would  in  our 
judgment,  practically  nullify  the  humane  purposes  of  the  act 
and  relegate  the  injured  working  man  in  Ohio  to  a  position 
with  respect  to  his  legal  rights,  in  which  his  chances  of  obtain- 
ing compensation  would  be  only  slightly  better  than  they  were 
under  the  uncertain  rigors  of  the  common  law. 

The  course  which  our  courts  should  pursue  in  cases  involving 
a  construction  of  our  compensation  act  is  clearly  and  definitely 
outlined  by  Nichols,  C.  J.,  in  Industrial  Commission  v.  Pora,  100 
0.  S.,  wherein  he  says: 

* '  The  real  spirit  of  the  act  is  to  measurably  banish  technicality 
and  to  do  away  with  the  nicety  of  distinction  so  often  observable 
in  the  law,  and  commands  a  liberal  construction  in  favor  of  em- 
ployees. ' ' 

It  is  clearly  apparent  from  the  evidence  adduced  in  the  case 
at  bar,  that  Purnhagen,  the  decedent,  was  something  more  than 
a  mere  draught  beer  solicitor  and  collector.  He  was  a  faithful 
and  trusted  employee  who  had  been  in  the  service  of  the  brewery 
for  many  years ;  he  was  a  sort  of  general  outside  nian  who  looked 
after  many  matters  of  interest  to  his  employers,  and  he  appeared 
at  all  times  to  be  eager  and  ready  to  render  services  of  a  busi- 
ness nature  whenever  and  wherever  he  could ;  he  was  undoubtedly 
called  upon  at  times  to  use,  and  did  use  his  own  judgment  and 
discretion  in  transacting  business  for  his  employers,  and  was  not 
in  fact,  nor  was  he  expected  to  be  a  mere  automaton,  mechan- 
ically performing  day  after  day,  and  week  after  week,  the  same 
unvarying  kind  of  work.  On  the  day  he  met  his  death  he  was 
due  to  call  on  George  Puis  in  Madisonville,  and  make  a  collec- 
tion from  Puis;  who  was  waiting  for  him  and  was  ready  to  and 
did  pay  him  when  he  came.  What  time  he  arrived  in  Madison- 
ville  was  immaterial  as  he  was  not  running  on  any  particular 
schedule,  and  was  not  due  to  go  there  at  any  particular  time. 
It  is  well  known  that  men  employed  as  beer  collectors  for  brew- 
eries spend  more  or  less  time  in  the  places  of  business  of  their 
customers,  and  that  their  employers  are  aware  of  this  custom 
and  for  business  reasons  encourage  it.  We  therefore  believe  that 
neither  the  length  of  time  which  Purnhagen  spent  in  Campbell 
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&  Ording's  saloon,  nor  the  fact  that  he  might  have  gone  to 
Madisonville  earlier  in  the  day  by  street  car  or  otherwise,  is  in 
any  wise  germane  to  the  merits  of  the  plaintiff's  claim.  In  any 
event  he  learned  while  in  this  saloon  that  Oeorge  Puis,  his  cus- 
tomer in  Madisonville  and  a  patron  of  his  employers,  had  been 
neglected  the  day  before  by  another  employee  of  the  brewery, 
and  had  complained  to  the  brewery  of  this  treatment.  What 
could  be  more  natural  under  these  circumstances  than  that  a 
faithful  employee  such  as  Pumhagen  undoubtedly  was,  should 
immediately  become  interested  from  the  viewpoint  of  his  em- 
ployer, the  brewery,  in  Puis  prediciment.  Puis  was  undoubtedly 
incensed  because  he  was  'without  an  adequate  supply  of  bottled 
beer,  and  Purnhagen  was  eager  to  satisfy  him  and  remove  any 
cause  for  dissatisfaction  he  might  have  against  the  brewery. 
Pumhagen 's  employer,  because  of  its  failure  to  make  due  de- 
livery to  him  of  what  he  needed;  and  this  the  more  so  because 
on  that  very  afternoon  it  was  Pumhagen 's  duty  to  call  on  Puis 
and  collect  for  goods  previously  sold  and  delivered  by  the 
brewery. 

To  accomplish  this  two-fold  purpose  Purnhages  elected  to  go 
to  Madisonville  in  an  automobile  with  the  man  whose  primary 
duty  it  was  to  deliver  the  beer  to  Puis;  and  if  his  mission  on 
this  day  hiad  not  ended  so  fatally  he  would  in  all  probability 
have  been  commended  by  his  employers  for  his  alertness  and  en- 
terprise in  looking  after  their  business  welfare.  In  making  use 
of  the  automobile  Pumhagen  did  not  adopt  any  uncommon  or 
hazardous  means  of  conveyance ;  on  the  contrary  he  selected  what 
is  today  the  most  commonly  used  means  for  private  carriage, 
asd  in  so  doing  we  do  not  believe  he  placed  himself  outside  the 
scope  or  course  of  his  employment. 

We  therefore  hold  that  his  death  occurred  while  he  was  re- 
turning from  an  errand  on  which  he  had  gone  in  the  line  of  his 
duty  as  an  employee  of  the  Jung  Brewing  Company,  and  while 
he  was  within  both  the  scope  and  course  of  his  employment,  and 
that  his  dependants  are  entitled  to  compensation  for  his  death 
in  accordance  with  the  provisions  of  the  workmen's  compensa- 
tion aist 
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ADOPTION  OF  PAPER  IN  WILL  BY  REFERENCE. 

Common  Pleas  Court  of  Columbiana  County. 

Jeptha  G.  Miller,  as  Executor  of  the  Estate  op  Laura 
LouNSBURY,  Deceased,  v.  Cora  L.  Mackenzie  et  al. 

Decided,  October  Term,  1920. 

Wills— Adoption  hy  Reference  of  Letter  of  Inatrwitions  not  in  Erist- 
ence  at  Time  of  Execution  of  the  Will  not  Effective. 

1.  The  will  itself  must  refer  to  a  paper  to  be  incorporated  as  being 

in  existence  at  the  time  of  the  execution  of  the  will,  and  ^n  such  a 
way  as  to  reasonably  identify  such  paper  in  the  will,  and  in  such 
way  as  to  show  testator's  intention  to  Incorporate  such  instrument 
in  his  will  and  to  make  it  a  part  thereof. 

2.  Such  document  must,  in  fact,  be  in  existence  at  the  time  of  ihe  ex- 

ecution of  the  will. 

3.  Such  instrument  must  correspond  to  the  description  thereof  in  the 

will  and  must  be  shown  to  be  the  instrument  therein  referred  to. 

Lodge  Biddie,  for  plaintiff. 

No  counsel  for  defendants  appeared. 

Moore,  J. 

Laura  Lounsbury  died  June  11,  1920,  leaving  a  last  will  which 
was  duly  admitted  to  probate  in  the  probate  court  of  Colum- 
biana  county,  on  July  1,  1920.  Jeptha  G.  Miller  was  duly  ap- 
pointed executor  thereof.     The  will  was  executed  May  20,  1916. 

Item  3rd  of  the  will  is  as  follows : 

** Third:  I  give,  devise  and  bequeath  all  the  remainder  of 
my  property  real  and  personal  (except  such  articles  as  are  oth- 
erwise disposed  of  in  my  letter  of  instructions  to  Mrs.  Miller, 
who  is  to  distribute  them  according  to  instructions)  to  my 
nieces  Cora  Mackenzie,  Mrs.  J.  G.  Miller,  Mrs.  H.  T.  Glapp, 
Mrs.  Garry  Dunn  and  my  nephews  Harry  MacLane  and  Ed. 
MacLane  to  be  equally  divided  among  them  all." 
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After  the  death  of  said  Laura  Lounsbury  her  said  will  and 
the  following  letter  were  found  among  other  papers  in  her 
safety  deposit  box  in  the  Firestone  Bank,  Lisbon,  Ohio. 

Said  letter  was  in  a  sealed  envelope  addressed  on  the  out- 
side thereof  to  Cora  Mackenzie,  Mrs.  H.  T.  Clapp  and  Mrs.  J. 
G.  MiUer. 

The  following  is  a  copy  of  said  letter : 


March  16,  1920. 
Dear  Girls.  This  is  the  last  request  I  will  make  of  you. 
Now  I  want  to  tell  you  my  wishes.  You  three,  Cora,  Minnie 
and  Nettie,  are  to  have  the  contents  of  the  house  to  divide  be- 
tween you,  only  Dorothy  Petty  is  to  have  the  old  secretary,  as 
she  will  value  it  more  than  any  wife  of  Mackenzie  Miller  would. 
"The  blue  and  white  quilt  is  to  be  Dorothy  Petty 's,  too,  as  it 
is  the  last  one  I  pieced.  If  you  want  to  give  anything  to  the 
MacLanes  you  can  do  so,  though  you  girls  come  first  (as  they 
were  so  many  years  that  they  drifted  away).  The  house  is  not 
to  be  sold  at  a  loss,  and  when  sold  the  money  is  to  be  divided 
among  all  the  heirs.  Cora  is  to  have  my  wrist  watch,  if  she 
hasn't  one.  If  either  of  you  three  girls  die  before  I  do,  her 
share  of  Union  stock  is  to  be  divided  between  the  two  remaining. 
'*My  jewelry  you  can  divide  as  you  like,  it  is  not  valuable 
only  for  association. 

''Laura  Lounsbury,  Lisbon, 
''Margaret  Meister, 
"Nannie  Baker." 

Said  Margaret  Meister  and  Nannie  Baker,  it  is  admitted, 
signed  said  letter  as  witnesses  only. 

In  Page  on  Wills,  Section  162,  pages  183,  184  and  185,  and 
cases  there  cited,  it  is  said: 

"A  will  may  by  reference  incorporate  into  itself  as  com- 
pletely as  if  copied  in  full,  some  other  paper  which,  in  itself, 
is  not  a  will  for  lack  of  execution.*' 

In  order  so  to  incorporate  three  things  are  necessary: 
1.  The  will  itself  must  refer  to  such  paper  to  be  incor- 
porated as  being  in  existence  at  the  time  of  the  execution  of  the 
will,  and  in  such  a  way  as  to  reasonably  identify  such  paper  in 
the  will,  and  in  such  way  as  to  show  testator's  intention  to  in- 
corpoi:ate  such  instrument  in  his  will  and  to  make  it  a  part 
thereof. 


It 
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**2.  Such  document  must,  in  fact,  be  in  existence  at  the 
time  of  the  execution  of  the  will. 

^'3.  Such  instrument  must  correspond  to  the  description 
thereof  in  the  will  and  must  be  shown  to  be  the  instrument 
therein  referred." 

It  will  be  noticed  that  said  will  was  executed  May  20,  1916, 
and  said  letter  is  dated  and  was  executed  March  16,  1920.  So 
that  said  letter  of  instruction  was  not  in  existence  at  the  time  of 
the  execution  of  said  will.  The  will  refers  to  a  letter  of  instruc- 
tions to  Mrs.  Miller.  The  letter  found  and  described  in  the  pe- 
tition was  addressed  on  the  envelope  to  three  persons,  one  of 
them  being  said  Mrs.  Miller,  and  the  letter  itself  is  addressed 
to  '*Dear  Girls/'  There  are  no  words  in  the  will  in  terms  mak- 
ing said  letter  a  part  of  the  will,  or  stating  that  the  letter  is 
to  be  considered  as  a  part  thereof. 

Therefore,  said  letter  of  instructions  not  being  in  existence 
at  the  time  of  the  execution  of  said  will,  and  not  reasonably 
identified  as  the  paper  described  in  the  will,  and  no  language 
of  the  will  stating  the  same  shall  be  considered  as  a  part  of  the 
will,  the  court  is  of  the  opinion  that  said  letter  of  instructions 
referred  to  in  said  petition,  is  not  and  should  not  be  considered 
as  a  part  of  this  will,  and  the  true  construction  of  said  item 
third  of  said  will  is  as  follows:  ''Third.  I  give,  devise  and  be- 
queath all  the  remainder  of  my  property,  real  and  personal,  to 
my  nieces  Cora  Mackenzie,  Mrs.  J.  G.  Miller,  Mrs.  H.  T.  Clapp, 
MacLane,  to  be  equally  divided  among  them  all." 
Mrs.  Garry  Dunn  and  my  nephews  Harry  MacLane,  and  Ed. 

And  a  decree  may  be  taken  accordingly. 
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NEW  CROSSINGS  OF  RAILWAYS  AT  GRADE. 

.Court  of  Common  Pleas  of  Trumbull  County. 

The  City  op  Warren  v.  The  N.  T.,  P.  &  0.  R.  R.  Co.  and  The 

Erie  Raiijioad  Company.* 

Decided,  March  21,  1919. 

Appropriation  oj  Railway  RighU)t'Way  for  a  Grade  Crosaing-^Puhlie 
Convenience  aa  Distinguished  from  Public  Necessity  in  the  Matter 
of  Crossings — Future  Requirements  of  the  Railway  as  well  as  of 
the  Public  Must  be  Considered — Policy  of  the  State  with  Reference 
to  New  Grade  Crossings. 

An  action  does  not  lie  under  the  present  statute  for  the  appropriation 
of  80  much  of  a  railway  right-of-way  as  would  be  required  to  ex- 
tend a  street  over  the  company's  tracks,  and  for  an  order  for  a 
grade  crossing  at  that  point,  when  the  evidence  goes  to  show  that 
the  benefit  to  the  public  from  the  proposed  crossing  would  be  small, 
the  increased  burden  which  it  would  cast  upon  the  railway  would 
be  serious,  the  location  perilous  for  a  grade  crossing  because  ol 
obstruction  of  the  view,  and  that  a  crossing  at  that  point  would  be 
one  of  convenience  rather  than  of  necessity. 

R.  D.  Leffingwell,  City  Solicitor,  and  Z>.  R.  Oilbert,  for  plaint- 
iff. 

Gilmer  &  Gilmer  and  J.  Paul  Lamb,  contra. 

Cole,  J. 

The  city  of  Warren  by  proper  legislation  determined  to  appro- 
priate that  portion  of  the  defendant  railroad  company's  right- 
of-way  contained  within  the  limits  of  Paige  avenue  if  extended 
across  the  railroad  tracks  in  the  northeasterly  part  of  the  city. 
It  th^  brought  action  under  Section  3677  et  seq.,  G.  C,  to 
assess  the  compensation  due  the  railroad  companies  by  reason 


#  Appeal  diijmissed  by  the  Court  of  Appeals,  September  19,  1^19. 
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of  such  appropriation,  and  also  by  proper  averments  in  the  pe- 
tition askings  for  an  order  for  a  grade  crossing  at  the  place  where 
tlie  appropriation  is  made  under  the  provisions  of  Section  8897 
et  seq,,  G.  C. 

The  right  to  maintain  a  single  action  tor  the  determination  of 
both  of  these  objects  seems  to  be  settled  in  the  case  of  the  C.  &  P. 
E.  R,  Co.  V.  City  of  Martins  Ferry,  92  0.  S.,  157,  in  which  the 
court  discussed  the  question  quite  fully. 

In  appropriation  cases  by  municipalities  the  general  rule  is 
that  the  appropriation  is  complete  when  the  proper  legislation 
has  been  made  by  council;  but  in  cases  where  it  is  sought  to 
appropriate  a  portion  of  the  right  of  way  of  a  railroad  company, 
a  very  important  preliminary  question  must  be  determined  by 
the  court.  This  question  relates  to  whether  the  appropriation 
will  unnecessarily  interfere  with  the  reasonable  use  of  the  prop- 
erty so  crossed  by  such  improvement.  See  G.  C.  3677,  Sub.  1; 
P.  C,  C.  &  St.  L.  By.  Co.  v.  City  of  OreenvUle,  69  0.  S.,  497j 
C.  &  P.  R.  R.  Co.  V.  City  of  Martins  Ferry,  92  0.  S.,  157. 

While  this  preliminary  question  necessarily  comes  before  the 
court,  it  is  also  made  the  subject  of  the  fourth  defense  in  the 
answers  of  the  defendant  companies  and  the  issue  on  the  same 
is  joined  by  the  reply  of  the  city. 

The  allegations  of  the  petition  for  the  establishment  of  a  grade 
crossing  are  also  denied  by  the  answer,  although  this  is  possibly 
not  necessary.  The  evidence  offered  in  the  trial  relates  solely 
to  these  two  questions  and  from  the  nature  of  the  case  the 
evidence  is  in  a  large  degree  applicable  to  each  situation.  In 
passing  on  the  matters  it  has  seemed  convenient  to  first  determine 
the  application  for  a  crossing  at  grade. 

This  railroad  was  constructed  in  about  1863  when  the  city 
was  no  larger  than  some  villages  and  the  territory  in  and  around 
the  proposed  crossing  largely  covered  with  timber  and  wholly 
without  the  limits  of  the  municipality.  In  fact  it  is  only  within 
the  last  few  years  that  it  became  incorporated  within  the  city 
limits.  Owing  to  the  rapid  growth  of  the  city  within  a  compara 
tively  short  time,  caused  in  part  probably  by  the  increased  indus- 
trial activities  of  the  country  at  large,  the  shipping  facilities  of 
Warren,  and  other  local  causes,  the  city  has  increased  from  about 
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twelve  thousand  population  in  1910  to  approximately  twenty- 
eight  thousand  at  the  present  time.  It  is  said  to  have  doubled  its 
population  in  the  last  five  years.  Industrial  plants,  attracted 
by  cheap  locations  and  railroad  facilities,  have  sprung  up  along 
the  railroads  and  quite  a  number  are  located  along  the  defend- 
ants railroad  on  both  the  north  and  south  side,  and  others  are 
located  to  the  north  and  east  of  the  proposed  crossing  along  the 

line  of  the  Pennsylvania  company.  Most  of  the  employees  in 
these  industries  now  live  south  of  defendants'  railroad  and  are 

obliged  to  cross  its  tracks  in  going  to  and  from  work,  some  ot* 
them  crossing  at  the  Pennsylvania  tracks  about  six  hundred 
feet  east  of  the  proposed  crossing,  others  at  Park  avenue  about 
twenty-three  hundred  feet  west,  and  some  at  the  proposed  cross- 
ing. 

The  city  acquired  the  land  to  extend  Paige  avenue  from  Dana 
avenue  on  the  south  to  Griswold  street  on  the  north,  excepting 
the  crossing  in  question,  opened  it  up  as  a  street  and  constructed 
sidewalks  on  the  east  side — the  right-of-way  being  left  upon. 
This  action,  no  doubt,  accounts  in  a  large  way  for  its  present 
use,  for  it  really  constitutes  an  invitation  for  people  to  use  that 
part  where  the  sidewalk  is  and  trespass  on  the  railroad  right- 
of-way  over  the  remainder.  The  evidence  varies  as  to  the  amount 
of  use  made  of  this  crossing;  from  fifty  or  sixty  to  three  hundred 
or  more  persons  crossing  in  a  day.  No  highway  leads  from  the 
north  end  of  the  proposed  extension  into  the  country  or  to  any 
present  residence  district,  the  houses  in  the  vicinity  and  to  the 
north  being  very  few  and  scattered.  Large  tracts  of  land  have 
been  allotted  north  of  Griswold  street  and  between  North  Park 
avenue  and  the  Pennsylvania  railroad;  but  none  of  the  streets 
in  the  allotments  are  dependent  on  the  use  of  the  proposed  ex- 
tension of  Paige  avenue.  Nor  would  this  extension  shorten  the 
distance  materially  from  any  of  the  territory  on  the  north  and 
east  of  the  proposed  crossing  to  the  business  center  of  the  city, 
or  to  any  of  the  railroad  freight  depots,  except  that  of  the  Penn- 
sylvania company.  The  traffic  from  this  depot  to  and  from  any 
one  of  the  several  industries  lying  north  and  east  is  from  three 
to  four  truck  loads  a  week  to  three  or  four  package  deliveries 
within  the  same  time. 
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It  is  further  said  in  argument  in  behalf  of  the  city  that  a 
good  deal  of  pressure  was  brought  to  bear  on  the  council  by  the 
owners  of  these  allotted  lands  and  proprietors  of  those  indus- 
tries to  induce  it  to  purchase  the  land  for  this  extension,  make 
the  improvements  now  there  and  institute  this  proceeding  for  a 
grade  crossing.  The  city  further  insists  that  within  a  very  short 
time  those  allotted  tracts  of  land  will  be  built  up  into  residence 
districts,  where  nearly  all  of  the  employees  working  in  the  fac- 
tories and  plants  in  that  neighborhood  will  find  their  homes. 

Park  avenue  is  the  main  thoroughfare  leading  from  the  busi- 
ness section  of  the  city  north  into  the  country  and  is*  located 
some  2,300  feet  west  of  the  proposed  crossing.  The  streets  laid 
out  in  the  allotments  above  referred  to  are  conveniently  located 
for  access  to  this  thoroughfare.  It  is  now  the  main  artery  d 
travel  serving  this  territory  and  will  probably  continue  to  re- 
main so. 

If  this  should  turn  out  to  be  true,  and  the  court  is  of  the  opin- 
ion from  the  evidence  that  it  probably  will,  the  reason  for  es- 
tablishing a  grade  crossing  at  this  place  would  practically  cease 
to  exist,  except  for  the  small  amount  of  freight  above  referred  to. 

The  railroad  company  now  uses  its  tracks  from  Park  avenue 
to  the  Pennsylvania  company's  crossing,  not  only  for  its  through 
train  service,  but  also  to  serve  the  several  industries  located  on 
its  line  and  its  connecting  track  with  that  of  the  Pennsylvania 
company.  The  evidence  shows  that  there  are  from  one  hundred 
to  a  hundred  and  fifty  train  movements  over  this  proposed 
crossing  each  day,  with  every  probability  that  this  will  be  largely 
increased  in  the  near  future,  making  all  of  this  part  of  its  right- 
of-way  a  railroad  yard. 

The  railroad  company  claims  that  by  reason  of  an  ordinance 
regulating  the  speed  of  trains  through  the  city  to  four  miles  per 
hour  over  street  crossings,  it  would  be  impossible  for  it  to  per- 
form its  duties  to  the  public  and  serve  these  industries,  and  ob- 
serve the  ordinance  at  the  same  time.  If  the  ordinance  con- 
tinues this  would  probably  be  true ;  but  it  does  not  appear  that 
any  effort  has  been  made  to  modify  the  ordinance.  At  least, 
there  is  no  presumption  that  this  ordinance  will  continue  perma- 
nently. 
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The  evidence  further  shows  that  it  is  not  possible  to  separate 
the  grades  at  this  point  by  a  subway  for  the  street  to  pass  under 
the  railroad  because  of  a  lack  of  drainage  facilities;  but  an  over- 
head structure  spanning  the  right-of-way  with  a  five  per  cent, 
grade  k  perfectly  feasible,  the  cost  would,  however,  be  from 
fifty  to  sixty  thousand  dollars  and  wholly  out  of  proportion  to 
a7iy  benefit  that  could  accrue  to  the  city  or  those  interested  in 
the  establishment  of  this  extension,  and  would  involve  the  city 
and  the  railroad  company  in  an  unwarranted  expenditure  of 
money. 

It  further  appears  that  the  railroad  approaches  this  proposed 
crossing  on  a  curve  and  that  by  reason  of  the  buildings  and  other 
obstructions  erected  upon  private  land,  the  view  to  the  approach 
of  that  crossing  is  very  much  interfered  with,  and  that  these 
obstructions  would  in  all  probability  be  increased  in  the  future 
rather  than  diminished. 

These  are  the  most  important  facts  disclosed  in  the  evidence, 
and  it  k  upon  this  showing  that  the  city  claims  it  has  made  out 
a  case  and  shown  such  a  necessity  as  will  require  the  court  to 
grant  the  prayer  of  its  petition  by  establishing  a  grade  crossing. 

It  is  worthy  of  remark  that  no  one  in  the  case,  either  witness 
or  counsel,  has  had  a  good  word  to  say  for  such  crossing.  Every 
one  recognizes  the  danger  attending  them.  And  all  agree  that 
it  is  ony  in  case  of  a  public  necessity  as  distinguished  from  a 
mere  public  convenience  that  courts  should  act  favorably  on  an 
application  of  this  kind. 

The  policy  of  the  state  was  declared  in  1904,  when  it  passed  the 
act  abolishing  grade  crossings  at  streets  and  highways.  About 
the  same  time  it  further  prohibited  grade  crossings  by  railroads 
crossing  each  other  or  crossings  by  street  and  interurban  rail- 
roads over  steam  railroads  at  grade. 

This  railroad  is  bound  to  render  service  as  a  common  carrier 
to  all  the  public  along  its  entire  line  with  reasonable  security 
and  dispatch,  taking  into  consideration  such  reasonable  legisla- 
tion as  is  required  to  accommodate  each  local  public  or  city,  and 
each  city  .or  local  community  must  suflPer  such  slight  inconve- 
nience in  avoiding  crossings  over  the  railroad  as  will  permit  the 
railroad  company  to  reasonably  perform  these  duties.    And  it  is 
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only  when  some  real  necessity  of  the  local  public  arises  for  such 
crossing,  as  distinguished  from  a  mere  public  convenience  that 
warrants  a  court  in  finding  that  such  proposed  crossing  will 
not  unnecessarily  interfere  with  the  operation  of  the  railroad  if 
the  improvement  is  made. 

The  court  is  of  the  opinion  that  the  city  has  not  made  a  case 
either  for  the  establishment  of  a  grade  crossing  at  this  point  or 
one  that  will  permit  it  to  appropriate  the  right-of-way  of  the 
railroad  company  for  a  street.  TMs  being  the  conclusion,  of  the 
court,  the  petition  is  dismissed  at  the  costs  of  the  city. 


VALIDITY  OF  A  CITY  ANTI-INTOXICATING  LIQUOR  ORDINANCE. 

Common  Pleas  Court  of  Stark  County. 

Sophia  Suja  v.  The  City  of  Canton. 

Decided,  September,  1920. 

Constitutional  Law — Municipal  Ordinance  Against  Manufacture,  Bale 
or  Giving  Away  .of  Intoxicatiny  Liquor — Not  Invalid  for  Indefinite^ 
nesSf  When — Weight  of  Evidence  as  to  Ouilt  of  the  Accused. 

1.  A  city  ordinance  making  it  unlawful  to  manufacture,  sell,  furnish 

or  give  away  intoxicating  liquors  for  beverage  purposes,  is  a  valid 
enactment  and  constitutional. 

2.  A  conviction  by  the  trial  court  will  not  be  reversed  on  error  because 

the  same  may  be  against  the  weight  of  the  evidence,  unless  it  be 
found  that  it  is  manifestly  so. 

Loren  C,  Wise,  for  plaintiff  in  error. 

Clarence  A.  Fisher,  and  James  E.  Kinnison,  for  defendant 
in  error. 

Day,  J. 

This  is  a  proceeding  in  error  brought  to  reverse  the  criminal 
court  of  the  city  of  Canton  wherein  a  judgment  was  rendered 
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against  the  plaintiff  in  error,  who  was  charged  with  violation 
of  a  city  ordinance  for  keeping  a  place  of  public  resort  where 
intoxicating  liquors  were  possessed  for  beverage  purposes. 

At  the  outset  I  may  remark  that  the  court  is  not  favored 
with  the  presence  of  Exhibit  A,  to-wit,  the  bottle  and  liquid 
therein  contained.  It  is  a  grave  question  whether  this  petition 
in  error  might  not  be  dismissed  for  the  reason  that  the  entire 
bill  of  exceptions  is  not  before  the  court;  however,  in  view  of 
the  fact  that  the  matter  was  submitted  at  length,  and  with- 
out the  question  being  raised,  I  deem  it  better  to  go  forward 
and  give  my  views  without  further  conmient  as  to  the  absence 
of  Exhibit  A. 

There  are  eight  grounds  of  alleged  error  set  forth  in  the 
petition,  but  they  may  be  grouped  under  two  general  heads: 
first,  that  the  city  ordinance  itself  is  void  for  uncertainty  and 
that  a  prosecution  cannot  be  lawfully  had  thereunder;  and 
second,  that  the  judgment  of  the  court  below  is  against  the 
manifest  weight  of  the  evidence. 

The  ordinance  in  (fuestion  was  approved  March  30,  1920, 
and  published  according  to  law,  and  is  known  as  Ordinance 
No.  4576  of  the  city  of  Canton.  Said  ordinance  profides  that 
it  shall  be  unlawful  to  manufacture,  sell,  furnish,  possess  or 
give  away  intoxicating  liquors  for  beverage  purposes  or  keep 
a  place  where  intoxicating  liquors  are  manufactured,  sold, 
furnished,  possessed  or  given  away  for  beverage  purposes ;  and 
provided  that  it  shall  not  be  a  violation  of  the  ordinance  to 
possess  and  give  away  intoxicating  liquors  in  one's  bona  fide 
private  dwelling,  unless*  the  place  shall  be  a  place  of  public 
resort;  and  provided  further  that  nothing  therein  shall  be  so 
construed  as  to  prohibit  anything  permitted  or  authorized  to  be 
done  by  the  Constitution  or  laws  of  Ohio  or  by  the  Constitu- 
tion or  laws  of  the  United  States,  relative  to  the  traffic  in  intoxi- 
cating liquors. 

It  is  urged  that  in  the  light  of  these  negative  averments  and 
these  provisions  as  to  the  Constitution  of  Ohio  and  the  United 
States  that  this  ordinance  is  uncertain,  vague  and  indefinite. 
The  construction  of  laws  and  ordinances  require  the  courts  to 
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construe  the  language  in  the  ordinary  meaning  of  the  English 
words  and  that  all  parts  of  the  ordinance  should  be  construed 
together  and  given  force  and  effect. 

I  think,  in  the  light  of  the  accepted  rules  of  construction, 
this  ordinance  is  valid,  and  I  see  no  uncertainty  or  indefinite- 
ness  or  vagueness  which  interferes  with  its  true  intent  and 
meaning,  to-wit,  to  prohibit  the  sale,  manufacture,  possession, 
furnishing  or  giving  away  of  intoxicating  liquors  for  beverage 
purposes,  or  to  keep  a  place  where  intoxicating  liquors  are 
manufactured,  sold,  furnished  or  possessed  or  given  away  for 
beverage  purposes.  I  therefore  reach  the  conclusion  that,  in 
the  light  of  the  plain  intention  of  this  ordinance,  the  first  ground 
of  allied  error  is  not  well  taken  and  the  same  is  overruled. 

An  examination  of  the  bill  of  exceptions  discloses  that,  at 
the  date  and  place  in  question,  four  officers  visited  the  place 
of  plaintiff  in  error,  and  as  they  came  upon  the  scene  they 
found  a  room  which  had  formerly  been  used  as  a  saloon,  now 
being  used  as  a  place  for  the  sale  of  soft  drinks;  that  patrons 
and  customers  were  using  it  as  a  place'  of  public  resort ;  that 
said  customers  were  standing  in  front  of  the  bar  drinking  and 
that  the  place  was  being  conducted  as  a  public  drinking  place. 
Immediately  upon  the  officers  coming  into  the  saloon,  the 
plaintiff  in  error,  who  was  behind  the  bar,  was  holding  a  glass 
containing  some  light  colored  liquid;  that  she  removed  the 
same  into  the  sink  and  turned  on  the  water  St>igot.  An  officer 
rushed  back  of  the  bar,  turned  off  the  water  and  succeeded 
in  collecting  a  certain  amount  of  the  liquid  or  liquor  which 
had  been  in  the  glass  that  had  not  ru^  out  from  the  sink  but 
had  lodged  in  a  low  or  concave  space  therein.  This  liquid 
was  afterwards  analyzed  or  submitted  to  tests  by  a  chemist 
and  found  to  contain  24  per  cent,  alcohol.  The  record  further 
discloses  that  such  beverage  is  an  intoxicating  liquor. 

The  plaintiff  in  error  herself  testifies  in  a  vague,  uncertain 
and  indefinite  manner  through  an  interpreter  and  is  supported 
by  her  husband  who  had  formerly  been  convicted  for  viola- 
tion of  the  liquor  laws;  the  gist  of  their  testimony  being  that, 
plaintiff  in  error  was  washing  a  glass  and  that  it  did  not  con- 
tain intoxicating  liquor. 
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This  i&y  in  substance,  what  the  record  shows.  Now  the  ques- 
tion for  the  court  to  determine  is  whether  the  judgment  of 
conviction  entered  by  the  court  is  so  manifestly  against  the 
weight  of  the  evidence  that  the  same  should  be  reversed. 

Commenting  on  the  conflict  of  evidence  in  a  criminal  case. 
Judge  Peck  in  Breese  v.  State,  12  Ohio  St.,  146-156  <80  Am. 
Dec.  340)  said: 

**The  jury  who  try  a  cause  and  the  court  before  which  it 
is  tried,  have  much  better  opportunities  to  determine  the  credi- 
bility and  effect  of  the  testimony,  and  we  ought  therefore,  to 
hesitate  before  disturbing  a  verdict  rendered  by  a  jury  and 
confirmed  by  a  court,  possessing  such  advantages,  merely  be- 
cause there  is  an  apparent  conflict  in  the  testimony.*' 

-  And  the  court  in  that  case,  held,  that, 

**A  judgment  will  not  be  reversed  because  the  verdict  is  con- 
trary to  the  evidence,  unless  it  is  manifestly  so,  and  the  re- 
viewing court  will  always  hesitate  to  d6  so  where  the  doubts 
of  its  propriety  arise  out  of  a  conflict  in  oral  testimony. 

Applying  the, rule  of  law  above  stated  to  the  evidence  pre- 
sented in  this  case,  we  find  no  sufficient  ground  to  warrant  us 
interfering  with  the  verdict  rendered.'' 

The  court  of  appeals  of  this  district  laid  down  the  rule  for 
disturbing  verdicts  in  a  criminal  case,  in  Andy  v.  State.  19  C.C. 
(N.S.),93,  94. 

**And  as  a  reviewing  court  keeping  in  mind  the  rule  that 
the  verdict  of  the  jury  should  not  be  set  aside  unless  it  is  mani- 
festly, against  the  weight  of  the  evidence,  we  are  of  the  opinion 
that  the  record  presents  a  case  which  does  not  require  this 
court  to  interfere  with  the  verdict  of  the  jury  on  the  ground 
stated." 

The  court  trying  the  case  has  the  very  great  advantage  of 
seeing  the  witnesses,  hearing  their  testimony,  observing  their 
demeanor  and  reaching  a  conclusion  ui)on  not  only  the  spoken 
words  of  the  witness,  but  his  manner  of  testifying,  his  ap- 
pearance and  his  general  conduct,  all  of  whiel^  aid  the  court  in 
reaching  a  conclusion  as  to  what  weight  should  be  given  his 
testimony. 
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Now,  the  rule  in  a  criminal  case  is  that  the  evidence  should 
satisfy  the  mind  of  the  trier  with  the  guilt  of  the  accused  be- 
yond a  reasonable  doubt  before  a  judgment  or  verdict  so  find- 
ing could  be  lawfully  rendered.  The  Supreme  Court  of  Ohio 
has  held  that  in  human  aflfairs  absolute  certainty  is  not  always 
attainable  and  from  the  nature  of  things,  reasonable  certainty 
is  all  that  can  be  attained  upon  many  subjects.  When  a  full 
and  fair  consideration  of  all  the  evidence  satisfies  the  mind 
to  a  reasonable  certainty  of  the  guilt  of  the  accused,  it  is  the 
duty  of  the  court  to  so  find.  Of  course,  whenever  there  is 
only  a  strong  probability  of  the  guilt  of  the  accused,  it  is  the 
duty  of  the  court  to  acquit. 

From  a  careful  reading  of  this  record  I  have  reached  the 
conclusion  that  while  the  evidence  is  conflicting  as  in  all  the 
cases,  yet  I  cannot  say  that  the  rule  of  the  Supreme  Court  as 
to  reversing  criminal  cases  will  permit  me  to  do  aught  else 
than  to  deny  the  petition  in  error  on  the  grounds  allied, — 
that  the  judgment  ^of  the  trial  court  is  against  the  weight  of 
the  evidence. 

The  remaining  ground  of  error  is  that  the  court  sentenced 
the  plaintiff  in  error  as  for  a  second  offense. 

An  examination  of  this  ordinance  shows  that  the  first  of- 
fense may  be  punishable  by  a  fine  of  not  less  than  $100  and 
not  more  than  $500;  for  a  second  offense  by  a  fine  of  not  less 
than  $200  and  not  more  than  $500.  It  is  true  that  the  court 
used  the  phrase  that  he  regarded  the  offense  as  a  second  offense 
because  the  husband  had  previously  been  convicted  or  had 
plead  guilty  to  a  similar  offense  prior  to  the  date  in  the  aflSdavit 
filed  against  the  plaintiff  in  error. 

The  assessing  of  the  fine  against  the  wife  in  this  amount  may 
have  been  caused  by  the  fact  that  the  husband  had  theretofore 
been  guilty  of  the  same  offense  and  that  it  was  therefore  in 
the  nature  of  a  second  offense  for  this  couple.  Yet  he  had 
the  lawful  right  under  the  terms  of  this  ordinance  to  assess 
the  fine  of  $500  for  a  first  offense,  and  the  record  therefore 
does  not  disclose  that  the  court  below  transgressed  the  law  in 
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assessing  a  fine-  authorized  by  the  ordinance.  His  conclusion 
was  lawful  even  though  his  reasoning  or  mental  processes  may 
not  have  been  so.  The  same  cannot  therefore  be  a  ground 
of  error. 

Upon  the  whole  record,  I  find  no  error  which  justifies  the 
reversal  of  this  judgment  of  the  court  below  and  the  same  is 
therefore  afSrmed. 


PARTIAL  DEPENDENCY  UNDER  THE  WORKMAN'S 

COMPENSATION  LAW. 

Common  Pleas  Court  of  Hamilton  County. 

Daisy  Huji,  Next  Fbiend  op  Stanley  Kelley,  a  Minor,  etc.,  v. 

Thomas  J.  Duffy  et  al,  etc. 

Decided,  January  Term,  1921. 

Workmens*  Compensation — Delinquent  Father  Killed  in  the  Course  of 
His  Employment — Dependeney  of  Minor  Children  Where  They  Re- 
ceived no  Support  from  Him — Partial  Dependency  Established, 

A  boy  thirteen  years  of  age,  who  received  little  or  no  aid  from 

father  and  was  supported  in  part  through  his  own  efforts  and  in 
part  by  his  divorced  mother,  is  entitled  upon  the  death  of  the 
father  by  accident  during  the  course  of  his  employment,  subsequent 
to  the  remarriage  of  the  mother  and  leaving  no  other  child  under 
sixteen  years  of  age,  to  receive  two-thirds  of  the  father's  avera 
weekly  wage  from  the  date  of  the  father's  death  until  the  said 
child  arrives  at  the  age  of  sixteen. 

Charge  8.  Hawks,  Fvlford,  Shook  di  WUby,  for  plaintiff. 
Louis  H.  Copelle,  PioBecutiiig  Attorney,  A.  U.  Leeker,  Assist- 
ant Prosecuting  Attom^i  for  defendant. 

Dabby,  J. 

This  is  an  appeal  from  the  decision  of  the  Industrial  Commis- 
sion refusing  an  allowance  to  the  claimants,  Stanley  Kelloy  and 
Leslie  Kelley,  for  compensation  as  dependents  of  Edward  Kel- 
ley,  who  was  killed  October  8,  1917,  while  working  for  the  Foun- 
dation Company,  which  was  a  contributor  to  the  state  insurance 
fund. 
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It  is  conceded  that  Kelley  was  killed  in  the  course  of  employ- 
ment,  and  the  only  question  in  the  case  is  as  to  whether  or  not 
the  claimants  were  dependent  in  whole  or  in  part  upon  said 
Kelley  at  the  time  of  his  death. 

He  was  their  father;  the  mother  had  been  divorced  from  him 
and  had  been  awarded  the  custody  of  said  children.  Four  dajB 
before  Kelley 's  death,  his  former  wife,  the  mother  of  the  claim- 
ants, remarried,  and  at  the  time  of  his  death  Leslie,  the  youngest 
child,  was  actually  living  in  the  home  of  his  mother  and  step- 
father. 

The  claim  of  Stanley,  the  older  of  the  two  boys,  may  be  briefly 
disposed  of.  At  the  time  of  his  father's  death  he  was  eighteen 
years  of  age,  was  and  had  been  self-sustaining,  and  at  that  time 
was  in  the  American  Expeditionary  Force  in  France.  Quite 
clearly  Stanley  was  not  a  dependent  of  his  father  at  the  time  of 
the  latter 's  death,  and  is  not  entitled  to  an  award. 

The  question  as  to  whether  or  not  on  the  facts  stated  Leslie  is 
entitled  to  an  award  is  not  without  considerable  difficulty.  At 
the  time  his  father  died  he  was  thirteen  years  and  eleven  months 
of  age;  he  went  to  school  until  he  was  sixteen  years  of  age, 
and  has  since  become  self-supporting.  -After  the  separa- 
tion between  Leslie's  parents,  the  evidence  is  that  his  father, 
of  age,  and  has  since  become  self-supporting.  After  the  sepa- 
the  deceased,  did  not  support  him  or  contribute  in  any  way  to 
his  support,  except  that  he  provided  part  of  his  clothing,  and  on 
one  occasion  gave  him  a  pair  of  shoes.  The  boy  worked  on  the 
farm  during  his  hours  out  of  school,  for  which  he  was  paid  noth- 
ing ;  his  mother  worked  in  a  factory,  and  also  received  help  from 
another  son  who  was  in  the  United  States  Navy;  the  evidence 
justifies  the  conclusion  that  the  mother  and  her  family  were  peo- 
ple of  very  moderate  circumstances,  though  she  recedved  from 
her  mother's  estate  some  money  at  the  time  of  her  death  in  1915. 

The  section  of  the  code  which  must  solve  this  question,  is 
1465-82 : 

**In  case  the  injury  causes  death  with  the  period  of  two  years, 
the  benefits  shall  be  in  the  amounts  and  to  the  persons  following: 

"1.  If  there  be  no  dependents,  the  disbursements  from  the 
state  insurance  fund  shall  be  limited  to  the  expenses  provided 
for  in  section  forty-two  hereof  (Q.  C,  Section  1465-89). 


NISI  PRIUS  REPORTS— NUW  SERIES.  178 

1921,]  Hill  V.  Diiffey  et  al 

**2.  If  there  are  wholly  dependent  persons  at  the  time  of  the 
death,  the  payment  shall  be  sixty-six  and  two-thirds  per  cent,  of 
the  average  weekly  wages,  and  to  continue  for  the  remainder  of 
the  period  between  the  date  of  the  death,  and  six  years  after  the 
date  of  the  injury,  and  not  to  amount  to  more  than  a  maximum 
of  thirty-seven  hundred  and  fifty  doUars,  nor  less  than  a  mini- 
mum of  one  thousand  five  hundred  dollars. 

*'3.  If  there  are  partly  dependent  persons  at  the  time  of  the 
death,  the  payment  shall  be  sixty-six  and  two-thirds  per  cent,  of 
the  average  weekly  wages,  and  to  continue  for  all  such  portion 
of  the  period  of  six  years  after  the  date  of  the  injury,  as  the 
board  in  each  case  may  determine,  and  not  to  amount  to  more 
than  a  maximum  of  thirty-seven  hundred  and  fifty  dollars. 

''4.  The  following  persons  shall  be  presumed  to  be  wholly 
dependent  for  support  upon  a  deceased  employee: 

''(A)  A  wife  upon  a  husband  with  whom  she  lives  at  the 
time  of  his  death. 

**  (B)  A  child  or  children  under  the  age  of  sixteen  years  (or 
over  said  age  if  physically  or  mentally  incapacitated  from  earn- 
ing) upon  the  parent  with  whom  he  is  living  at  the  time  of  the 
death  of  such  parent. 

'^  In  all  other  cases,  question  of  dependency,  in  whole  or  in 
part,  shall  be  determined  in  accordance  with  the  facts  in  each 
particular  case  existing  at  the  time  of  the  injury  resulting  in 
the  death  of  such  employee,  but  no  person  shall  be  considered 
as  dependent  unless  a  member  of  the  family  of  the  deceased  em- 
ployee, or  bears  to  him  the  relation  of  husband  or  widow,  lineal 
decendant,  ancestor,  or  brother  or  sister.  The  word  ^ child'  as 
used  in  this  act  <G.  C.  Sees.  1465-41  a  to  1465-43.  1465,  1465- 
46,  1465-53  to  1465-106),  shall  include  a  posthxunous  child,  and 
a  child  legally  adopted  prior  to  the  injury." 

« 

Particular  attention  must  be  given  to  the  latter  part  of  the 
section. 

The  claimant,  Leslie,  is  not  within  the  class  of  those  presumed 
to  be  ''wholly  dependent  for  support'*  upon  the  deceased,  for 

the  reason  that  he  was  not  living  with  his  father  at  the  time  of 

the  death. 

The  section  contains  the  following  laugut^e: 

"In  all  other  cases,  question  of  dependency,  in  whole  or  in 
part,  shall  be  determined  in  accordance  with  the  facts  in  each 
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particular  case  existing  at  the  time  of  the  injury  resfolting  in 
the  death  of  such  employee.*' 

This  is  one  of  the  ''other  cases,"  for  not  only  was  the  ehfld 
not  living  with  his  father,  but  the  father  was  not  contributing  to 
his  support  at  the  time  of  the  death,  and  had  not  been  so  doing 
for  years  theretofore.  It  was  su^ested  in  argument  that  this 
case  must  be  determined  according  to  the  fact  of  dependency,  or 
not,  at  the  time  of  the  death.  If  this  be  true,  clearly  there  is  no 
claim  for  an  award,  because  in  fact  Leslie  was  not  dependent  in 
the  sense  that  he  received  any  support,  or  had  reason  to  expect 
any  from  his  father.  There  is  no  question  but  that  the  father 
was  under  legal  obligation  to  support  this  boy  until  he  arrived 
at  sixteen  years  of  age;  but  it  seems  that  the  question  of  legal 
obligation  to  support  can  not  alone  solve  this  question. 

Much  reliance  is  placed  in  the  case  of  Musselli  v.  Industrial 
Commission  of  Ohio,  28  0.  C.  A.,  97 ;  the  syllabus  in  that  case  is 
as  follows : 

"The  fact  that  one  killed  in  the  course  of  his  employment  had 
contracted  a  bigamous  marriage  does  not  bar  his  legal  wife  liv- 
ing in  Italy  from  receiving  benefits  under  the  Ohio  workmen's 
compensation  act,  where  there  is  no  evidence  that  she  had  been 

other  than  a  faithful  wife." 

The  facts  in  that  case  were  that  the  deceased  left  his  wife  and 
child  in  Italy  and  came  to  this  country  in  the  year  1901;  that 
correspondence  was  continued  with  the  wife  from  time  to  time, 
and  that  the  decedent  sent  her  money  at  various  times,  the  last 
about  January  of  1909 ;  that  the  wife  made  two  attempts  to  come 
to^this  country,  but  was  refused  the  right  of  immigration,  the 
last  time  being  in  1908 ;  that  after  the  sending  of  the  last  money 
referred  to,  decedent  married  another  woman  and  came  to  live 
in  Ohio ;  that  he  spoke  affectionately  of  his  family  in  Italy,  and 
intended  at  some  time  to  return  to  his  native  country;  that  the 
husband  was  killed  on  or  abou  December  1,  1913,  while  in  the 
course  of  his  employment  by  a  company  which  was  a  contributor 
to  the  Ohio  Insurance  Fund;  that  the  wife  of  plaintiff  in  this 
case  was  extremely  poor,  that  she  wa^s  dependent  for  her  liveli 
hood  on  labor  in  the  fields,  and  that  she  had  not  remarried  after 


NISI  PRIUS  REPORTS— NEW  SERIES.  1T6 

1921.]  Hill  V.  Diiffey  et  al 


the  death  of  her  husband.  Her  petition  for  allowance  of  com- 
pensation by  the  Industrial  Commission  was  denied,  she  filed  her 
petition  on  appeal,  to  which  a  demurrer  was  filed  and  sustained. 
The  case  was  therefore  in  the  Court  of  Appeals  on  error.  In 
discussing  the  law  applicable  to  the  case,  the  court  say  on  page 
100: 

*'L€t  us  first  inquire  what  is  meant  by  'dependent,'  as  the 
word  is  used  in  this  statute.  The  commonly  accepted  meaning 
of  the  word  is,  one  who  looks  to  another  for  support,  help  or 
favor. 

**The  crux  of  the  case  seems  to  center  in  the  word  'dependent/ 
as  used  in  the  statute  heretofore  referred  to.  A  wife  is  a  natural 
dependent — a  fact  that  is  unversally  conceded — and  the  depend- 
ency of  the  wife  on  the  husband  is  continuous  while  the  marital 
relation  exists,  unless  by  some  act  of  herself  or  by  operation  of 
law  such  dependency  ceases." 

>  ■ 

On  page  101,  the  court  say: 

"It  must  be  conceded  that  the  provisions  of  the  law  under  re- 
view are  wise  and  humane,  and  were  enacted  for  the  purpose  of 
famishing  the  means  of  support  for  the  widows,  children  and 
dependents  of  employees  who  might  lose  their  lives  while  en- 
gaged in  some  labor  or  work  in  an  endeiavor  to  Obtain  the  means 
of  support  for  those  near  and  dear  to  them.  This  law  is  for  the 
benefit  of  the  dependents  of  employees,  and  in  view  of  this  fact 
how  can  it  be  claimed  with  any  force  that  the  surviving  widow 
in  the  present  case  should  be  barred  of  her  rights  under  the 
law  because  her  -husband  contracted  a  bigamous  marriage,  or 
because  for  a  period  of  time  he  failed  and  neglected  to  send  her 
money?  What  act  has  she  done  or  failed  to  do  that  should  pre- 
vent her  from  receiving  the  benefits  of  this  law  Are  the  wrong- 
ful, unkind,  unfaithful  acts  and  miscondiTct  on  the  part  of  her 
husband  to  be  charged  against  the  dutiful  wife  and  mother, 
thereby  preventing  her  from  reaping  the  benefits  of  the  statute 
that  was  specifically  enacted  to  take  care  of  just  such  unfortu- 
nate persons  t    Certainly  not. ' ' 

In  the  case  last  referred  to,  the  judgment  of  the  court  of  com- 
mon pteas  in  sustaining  the  demurrer  to  the  petition,  was  re- 
versed, and  the  cause  remanded  to  that  court  with  inj?tructions  to 
overrule  the  demurrer  to  the  petition. 
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In  that  case  the  wife  lived  in  Italy  and  had  received  no  sup- 
port whatsoever  from  January,  1909,  and  during  the  rest  of 
her  husband's  life,  which  terminated  December  1,  1913,  a 
period  of  almost  five  years.  There  was  no  more  obligation  pn 
the  part  of  the  husband  in  that  case  to  support  his  wife  than 
the  part  of  the  husband  in  that  case  to  support  his  wife  that 
child.  If  the  Musselli  case  is  correctly  decided,  it  would  3eem  to 
be  decisive  of  the  case  at  bar ;  the  same  reasoning  would  sustain 
the  award  in  this  case  as  sustained  the  award  in  that  ease.  In 
this  case  there  was  the  helplessness  of  childhood,  hard  labor  on 
a  farm,  and  inadequate  education ;  and  if  it  be  that  this  law  was 
passed  for  the  benefit  of  those  who  are  entitled  to  the  support  of 
employees  killed  in  the  course  of  their  employment,  it  would 
seem  that  an  award  should  be  made  in  favor  of  this  child. 

Upon  the  authority  and  reasoning  of  the  Musselli  lase,  it 's  the 
opinion  of  the  court  that  Leslie  Kelley  is  entitled  to  an  award  as 
a  dependent  of  Edward  Kelley,  but  not  as  one  wholly  dependent 
upon  him.  The  statute  providing  for  partly  :lependent  j  ersons 
at  the  time  of  death,  authorizes  the  payment  of  ''>^ixty-six  rnd 
two-thirds  per  cent,  of  the  average  weekly  wages,  nnd  to  con- 
tinue for  all  or  such  portion  of  the  period  of  six  years  after  the 
date  of  the  injury,  as  the  board  in  each  case  may  determine,  i  nd 
not  to  amount  to  more  than. a  miximmn  of  thirty-seven  hundred 
and  fifty  dollars.'* 

According  to  the  evidence  Leslie  Kelley  was  thirteen  years 
and  eleven  months  of  age  at  the  time  of  his  father's  death,  md 
has  been  self-supporting  since  he  arrived  at  the  age  of  sixteen, 
at  which  time  he  left  school. 

It  is  therefore  the  order  >f  he  lurt  that  he  rlaim  of  Sttoiley 
Kelley  be  disallowed,  and  that  the  claim  of  Leslie  Kelley  be  al- 
lowed at  the  rate  of  sixty-six  and  two-thirds  per  cent,  of  the 
average  weekly  wage  of  the  deceased,  from  the  time  of  his  death 
until  the  arrival  of  said  Leslie  Kelley  at  the  age  oi  sixteen  years. 
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MALICIOUS  INTERFERENCE  IN  BUSINESS  MAY  BE  ENJOINED. 

Superior  Court  of  Cincinnati. 

Louis  Hellman  et  al  v.  The  Retail  Furniture  Salesmen's 

Association. 

""  Decided,  December  22,  1919. 

• 

Trade  Disputes — Interference  vith  Bvsiness — Methods  Which  are  in 
Themselves  Lawful  or  Unlawful — Malicious  Interference-— Coercive 
Measures  not  Permissihle,  When, 

1.  Malicious  interference  with  the  right  of  plaintiffs  to  carry  on  their 

business  as  may  seem  advisable  to  them,  is  a  violation  of  plaintiff's 
constitutional  rights  to  liberty  and  property  and  as  such  may  be 
enjoined. 

2.  The  existence  of  a  trade  dispute  between  the  employer  and  employees 

or  the  elements  of  competition,  wbeih*ir  between  similar  businesses 
or  between  capital  and  labor,  will  constitute  a  justification  for 
interference,  by  means  in  themselves  lawful,  without  regard  to  the 
existence  of  an  intent  to  injure. 

3.  The  fact  that  the  defendants  can  not  secure  from  their  employers  the 

advantage  of  Saturday  night  closing  unless  plaintiffs  close  also, 
will  not  justify  the  use  of  coercive  measures  to  compel  plaintiffs 
to  close  on  Saturday  evening  ncr  the  bannering  of  plaintiff's  place 
of  business  as  "unfair"  where  there  is  no  trade  dispute  between 
plaintiffs  and  their  employees. 
4.  A  combination  to  carry  into  effect  such  bannering  of  plaintiffs' 
place  of  business  and  malicious  interference  with  such  business 
is  an  illegal  conspiracy  and  may  be  enjoined. 

Memorandum  of  decision  on  motion  for  new  trial. 

HiCKENLOOPEB,  J. 

This  cause  comes  up  for  hearing  on  motion  of  the  defendants 
for  a  new  trial  or,  since  the  matter  is  in  equity,  for  a  re-hear- 
ing and  reconsideration  by  the  court  of  the  legal  questions  in- 
volved in  the  previous  decision  of  the  court  making  permanent 
the  temporary  restraining  order  issued  against  the  defendant 
association  This  previous  decision  of  the  court  was  rendered 
from  the  bench  and  involves  the  right  of  the  defendant  associa- 
tion to  picket  the  plaintiffs'  place  of  business  and  exhibit  in 


178  SUPERIOB  COURT  OP  CINCnWATL 


1921.]  HeUman  v.  Salesmen's  Association. 

front  of  such  place  of  buamess  a  printed  banner  reading  *' Louis 
Hellman  &  Co.  Unfair  to  Retail  Furniture  Salesmen's  Asso- 
ciation." 

From  the  pleadings  and  the  evidence  adduced  at  the  hearing 
it  appears  that  the  defendant  association  is  composed  of  about 
55  of  the  retail  furniture  salesmen  in  the  city  of  Cincinnati 
and  was  organized  for  the  purpose  of  promoting  the  welfare 
of  all  furniture  salesmen  in  the  city,  of  which  there  are  prob- 
ably some. 400  or  500.  Shortly  after  the  organization  of  the 
association  a  movement  was  started  to  bring  about  the  closing 
of  the  retail  furniture  stores  on  Saturday  evening  and  thus 
enable  the  retail  salesmen  to  spend  that  evening  of  the  week  at 
home  with  their  families.  A  petition  was  circulated  among  the 
proprietors  and  an  agreement  was  signed  by  practically  all  of 
such  proprietors  whereby  each  agreed  to  close  his  store  on  Sat- 
urday evening  at  6  p.  m.,  **  provided  all  other  retail  stores  in 
the  city  of  Cincinnati  closed."  The  plaintiffs,  Louis  Hellman 
&  Company,  refused  to  sign  this  agreement  alleging  that  they 
employed  no  salesmen  after  6  p.  m.  on  Saturday  evenings,  but 
that  the  business  of  the  partnership  was  conducted  personally 
by  the  partners  and  the  members  of  their  families. 

Upon  this  refusal  of  Hellman  &  Company  to  co-operate  with 
the  Salesmen's  Association  and  with  the  awoved  intention  of 
coercing  the  plaintiffs  into  closing  their  store,  since  their  refusal 
jeopardized  the  plan  of  universal  closing,  the  defendant  Asso- 
ciation placed  an  employee  in  front  of  the  plaintiffs'  store  bear- 
ing the  banner  above  mentioned.  There  was  evidence  that  the 
display  of  this  banner  had  caused  several  customers,  who  had 
come  to  make  payments  upon  their  accounts,  to  leave  the  vicin- 
ity without  entering,  and  the  only  conceivable  purpose  of  dis- 
playing such  a  banner  is  the  establishment  of  a  direct,  if  not 
a  secondary,  boycott  and,  by  injury  to  plaintiffs'  business  to 
compel  their  acquiescence  in  the  demands  of  the  Association. 

On  behalf  of  the  plaintiffs  it  is  contended  that  the  acts  shown 
constitute  an  illegal  conspiracy  and  that  a  court  of  equity  may 
and  should  enjoin  the  same.  On  behalf  of  the  defendants  it 
is  earnestly  contended  that  the  constitutional  provisions  guar- 
anteeing freedom  of  speech  and  ensuring  to  the  defendants  the 
right  to  the  pursuit  of  happiness  necessarily  ensure  the  right 
in  the  defendants  to  state  their  case  to  the  public  and  to  take 
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all  steps,  lawful  in  themselveSy  which  may  result  in  bettering 
the  condition  of  the  members  of  their  association;  and  if  the 
basiness  of  the  plaintiffs  is  injured  by  any  such  acts  of  the  de- 
fendants, not  in  themselves  unlawful,  such  injur}'  is  damnum 
absque  injuria.  The  defendants  further  contend  that  in  Ohio 
ihe  existence  of  an  intention  to  injure,  or  what  is  legally  known 
as  malice,  can  not  make  unlawful  an  act  which  is  otherwise 
lawful,  and  that  what  an  individual  may  lawfully  do,  does  not 
become  unlawful  by  reason  of  the  fact  that  several  have  com- 
bined and  agreed  to  act  in  unison.  In  other  words,  defend- 
ants contend^ that  any  act  which  an  individual  may  lawfully 
do,  he  may  request  another  to  do  and  that  he  may  secure  from 
such  others  an  agreement  to  this  end.  It  is  thus  contended  that 
if  any  one  of  the  members  of  the  defendant  association  may  vol- 
untarily abstain  from  patronizing  the  plaintiffs'  business,  by 
Ihc  same  token  they  may  agree  together  to  abstain  from  such 
patronage  and  may  request  other  individuals  or  the  public  at 
large,  to  abstain  from  such  patronage,  and  that  in  so  doing 
they  violate  no  constitutional  right  of  the  plaintiffs. 

At  the  very  inception  of  the  consideration  of  this  case  it  must 
be  noted  that  the  same  constitution  of  this  State  which,  by  Ar- 
ticle I,  .Sec.  11,  guarantees  to  the  defendants  the  right  to  freely 
speak,  write  and  publish  their  sentiments  on  all  subjects,  being 
responsible  for  the  abuse  of  that  right,  likewise  guarantees  to 
the  plaintiffs  the  inalienable  right  of  acquiring,  possessing  and 
protecting  property,  and  of  seeking  and  obtaining  happiness, 
which  latter  right  includes  the  right  so  to  conduct  their  lives 
and  business  as  may  seem  to  them  advisable  just  so  long  as 
such  acts  upon  their  part  do  not  infringe  the  rights  of  another. 
It  would  seem  that  the  right  of  the  plaintiffs  to  conduct  their 
business  in  any  manner  that  may  seem  to  them  proper  should 
not  be  limited  or  abridged  more  than  is  necessary  by  a  similar 
constitutional  right  in  the  defendants  to  freely  speak  and  pub- 
lish their  sentiments  upon  any  subject.  If  possible,  these  two 
inalienable  rights  of  different  individuals  should  so  far  be  har- 
monized or  construed  in  harmony  as  to  allow  the  maximum  of 
liberty  and  the  minimum  of  abridgement  or  limitation  to  each. 
The  one  provision  may  not,  and  can  not,  be  given  effect  with- 
out taking  into  consideration,  and  like  wise  giving  effect  to,  the 
other.    We  start  therefore  with  this  as  the  basis  and  shall  seek 
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to  determine  in  what  manner  the  interests  of  both  may  be  pro- 
tected. 

It  might  also  be  noted,  as  preliminary .  to  the  main  discus- 
sion, that  the  word  ** unfair''  as  displayed  upon  banners,  has 
acquired  a  highly  specialized  meaning,  viz.,  that  the  employer, 
before  whose  place  of  business  it  is  displayed,  is  conducting  a 
non-union  shop,  or  that  he  has  a  dispute  with  his  employees  as 
to  compensation  or  working  conditions  which  has  not  been  ad- 
justed, or  that  a  strike  is  then  in  progress  at  such  establishment. 
Inasmuch  as  there  is  no  strike  nor  any  dispute  between  the 
plaintiffs  and  their  employees  as  to  working  conditions  or  pay, 
the  use  of  the  word  ** unfair"  in  this  particular  instance  might 
be  enjoined  as  misleading.  Steinert  &  Sons  Co.  v.  Tagen,  207 
Mass.,  394.  This  point  is  not,  however,  made  a  basis  for  the 
decision  of  the  instant  case  since  the  dispute  has  been  submitted 
to  the  court,  and  argued  by  counsel  solely  upon  the  broader 
question  above  stated. 

The  almost  universally  accepted  definition  of  a  conspiracy 
is  that  given  in  Anderson's  Law  Dictionary,  viz.:  *'A  conspir- 
acy is  a  combination  of  two  or  more  persons  by  some  concerted 
action  to  accomplish  a  criminal  or  unlawful  purpose  or  to  ac- 
complish a  purpose,  not  in  itself  criminal  or  unlawful,  by  crim- 
inal or  unlawful  means. ' '  And  in  Lindsay  v.  Montana  Federa^ 
Hon  of  Labor,  96  Pac,  127,  this  definition  is  quoted  with  the 
observation,  in  reference  to  boycott,  that  **it  is  the  illegality 
of  the  purpose  to  be  accomplished,  or  the  illegal  means  used 
in  furtherance  of  that  purpose,  which  makes  the  act  illegal." 
This  court  adopts  the  principle  just  stated  as  fundamentally 
sound  and  it  shall  therefore  be  our  endeavor  to  determine 
whether  the  concerted  action  of  the  members  of  the  defendant 
association,  in  which  action  they  solicit  the  support  and  concur- 
rence of  the  public  in  general,  is  either  to  accomplish  a  pur- 
pose, lawful,  or  even  laudable,  in  itself  by  unlawful  means;  or 
to  aceomplisli  an  illegal  purpose  by  lawful  means. 

As  above  stated  the  avowed  and  only  conceivable  purpose  of 
the  defendants  is  to  drive  away  customers  from  the  plaintiflFs' 
business  and  thus  to  introduce  the  element  of  coercion  into 
their  negotiations  with  the  plaintiffs  as  to  Saturday  night  clos- 
ing. The  question  therefore  resolves  itself  into  a  determina- 
tion of  whether  this  injury  to  the  good  will  of  plaintiffs'  busi- 
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ness  is  an  unlawful  interference  with  and  injury  to  a  property 
right;  for,  if  so,  the  combination  becomes  an  illegal  conspiracy 
whether  the  unlawful  act  be  considered  as  the  ultimate  purpose 
or  merely  as  a  means  for  the  accomplishment  of  a  purpose  not 
unlawful  in  itself,  viz:  the  betterment  of  the  working  condi- 
tions of  the  members  of  the  defendant  association. 

' '  The  injury  to  the  plaintiff  is  an  essential  element  of  the  de- 
fendants'  scheme,  and  whether  the  benefit  to  the  defendants' 
members  be  considered  as  the  end  of  the  combination,  and  the 
injury  to  the  plaintiff  one  of  the  means  used,  or  whether  the 
injury  to  the  plaintiff  be  considered  the  end  and  the  strike  the 
means,  the  result  is  the  same.  The  concerted  action  is  an  il- 
legal conspiracy."  Albro  J.  Newton  Co.  v.  Erickson  (1911), 
126  N.  Y.  Supp.,  949. 

Having  given  the  facts  of  this  particular  case  and  the  author- 
ities cited  the  most  careful  consideration  the  court  has  come 
to  the  conclusion  that  this  combination  to  injure  the  plaint- 
iffs' business  is  an  illegal  conspiracy;  first,  because  it  is  an 
injury  to  one  of  plaintiffs'  property  rights,  without  justifica- 
tion; second,  because  it  constitutes  a  restraint  of  trade;  and 
third,  because  of  the  element  of  coercion  which  taints  the  whole 
transaction.  We  have  also  come  to  the  conclusion  that  the 
wrong  is  one  in  respect  to  which  a  court  of  equity  can  and 
should  afford  a  remedy  by  injunction  and  that  the  great  weight 
of  authority,  both  in  England  and  in  these  United  States,  sup- 
ports this  conclusion.  It  is  unnecessary  to  consider  many  of 
the  authorities  in  detail,  but  in  considering  the  general  prin- 
ciples upon  which  our  conclusions  are  based  we  shall  cite  and 
quote  from  enough  of  the  cases  to  show  the  trend  of  modern 
judicial  opinion  upon  the  subject. 

That  the  plaintiffs'  right  to  carry  on  their  business  in  any 
manner  that  seems  best  to  them,  just  so  long  as  they  do  not 
infringe  upon  the  rights  of  others,  is  a  constitutionally  guar- 
anteed property  right,  would  seem  to  be  so  well  established  as 
to  require  the  citation  of  no  authority  to  support  it.  '  *  It  seems 
strange,"  says  the  court  in  Loewe  v.  Cal.  State  Federation, 
139  Fed.,  71,  79,  **that  in  this  state  and  this  free  country — a 
country  in  which  the  law  interferes  so  little  with  the  liberty  of 
the  individual — ^that  it  should  be  necessarv  to  announce  from 
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the  bench  that  every  man  may  carry  on  his  business  as  he 
pleases;  may  do  what  he  will  with  his  own  so  long  as  he  does 
nothing  unlawful  and  acts  with  due  regard  to  the  rights  of 
others."  As  was  said  also  by  Mr.  Justice  Hughes  in  Truaz  v. 
Raich,  239  U.  S.,  33 :  ''It  requires  no  argument  to  show  that  the 
right  to  work  for  a  living  in  the  common  occupations  of  a  com* 
munity  is  the  very  essence  of  the  personal  freedom  and  oppor- 
tunity that  it  was  the  purpose  of  the  Amendment  to  secure." 

*'A  person's  business,  aside  from  the  money,  chattels,  plant 
and  other  tangible  property  employed  therein,  is  in  every 
sense  of  the  word  property,  and  as  such  is  if  lawful,  entitled  to 
protection  from  all  unlawful  interference  *  •  *."  Mur- 
tin's  Modem  Law  of  Labor  Unions,  Sec.  84. 

Citations  upon  this  point  might  be  multiplied  indefinitely  but 
suffice  it  to  say  that  in  the  present  case  the  court  is  clearly 
of  the  opinion  that  the  right  of  the  plaintiffs  to  carry  on  their 
business  in  such  manner  as  seems  to  them  most  advisable,  pro- 
vided it  is  done  in  a  lawful  manner  and  does  not  infringe  upon 
the  rights  of  others,  is  a  well  established  and  fundamental  right, 
partaking,  as  the  court  observes  in  Coppage  v.  Kansas,  236  U. 
S.,  1,  both  of  the  nature  of  a  right  to  personal  liberty  (the  pur- 
suit of  happiness)  and  of  a  property  right.  If  this  be  so,  is  it 
a  right  which  the  courts  will  protect  against  malicious  interfer- 
ence by  others?  Or,  expressed  differently,  can  an  interference 
with  and  injury  to  this  right,  without  justification  and  mali- 
ciously, be  considered  lawful?  If  such  malicious  and  unjusti- 
fied action  on  the  part  of  defendants  is  considered  unlawful  then 
their  combination,  as  above  remarked,  is  to  be  classed  as  an  il- 
legal conspiracy. 

As  already  stated,  it  is  contended  by  the  defendants  that  since 
there  were  no  asvsault  and  battery,  nor  disorder,  nor  breach  of 
the  peace,  and  in  fact,  no  violation  of  any  penal  statute,  libel 
nor  misrepresentation,  that  therefore  the  injury  to  plaintiffis' 
business  is  simply  the  result  of  doing  what  they  have  a  lawful 
right  to  do  and,  as  such,  partakes  of  the  lawful  character  of 
the  means  employed.  This  is  clearly  falacious.  It  loses  sight 
of  the  distinction  between  the  end  and  the  means,  the  ultimate 
act  and  the  intermediate  acts.  It  may  be  entirely  lawful  for 
one  to  mix  poison  with  food  for  the  purpose  of  killing  rats  in 
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one's  barn,  but  if  that  act  be  performed  as  a  step  in  a  con- 
spiracy to  poison  another  person,  the  ultimate  poisoning  does 
not  become  lawful  because  there  was  nothing  intrinsically 
illegal  in  mixing  poison  with  food.  Nor  are  we  entirely  satis- 
fied that  this  case  at  bar  would  not  come  within  the  provisions 
of  Qeneral  Code,  Section  12477,  making  criminal  the  malicious 
destruction  of  the  property  of  another.  It  is  possible  that  the 
Legislature  might  be  held  to  have  had  in  mind  only  the  mali- 
cious destruction  of  tangible  property  but  this  has  never  been 
judicially  established  in  this  state  and  the  cases  in  Ohio,  appar- 
ently holding  that  malice  can  not  make  illegal  an  act  which  one 
has  a  legal  right  to  do,  are  not  controlling  upon  this  point.  Thus 
Letts  V.  Kessler,  54  0.  S.,  73  (spite  fence),  can  be  distinguished 
upon  the  ground  that,  in  Ohio,  one  has  no  property  right  in 
light  and  air  from  adjoining  property;  Kelley  v.  Ohio  Oil  Co., 
57  O.  S.,  327  (oil  wells),  upon  the  ground  that,  similarly,  there 
is  no  property  right  in  percolating  water  or  oil ;  and  in  Lancas- 
ter V.  Hamburger,  70  0.  S.,  156  (procuring  the  discharge  of  a 
conductor  by  reporting  misconduct),  there  was  either  an  absence 
of  malice  or  a  justification  for  the  defendant's  act  which  in  it- 
self was  a  defense  upon  the  ground  of  public  policy  and  nega- 
tived any  actual  malice  which  may  have  existed.  But,  whether 
Section  12477,  of  the  General  Code  may  be  held  to  apply  to 
the  instant  case  or  not,  we  are  of  the  opinion  that  the  criminal 
law  of  this  state,  and  every  other,  is  so  rife  with  instances  in 
which  acts  in  themselves  lawful  enough  become  unlawful  when 
done  as  steps  toward  the  accomplishment  of  an  ultimate  unlaw- 
ful purpose  that  no  weight  whatever  can  be  given  to  the  argu- 
ment of  the  defendants  that  the  ultimate  injury  to  plaintiffs' 
business  can  not  be  enjoined,  even  though  unlawful,  because 
the  means  used  were,  in  ihemselves,  lawful.  See  U.  S.  v.  Debs 
ei  al,  64  Fed .  724,  763 : 

**The  rule  is  familiar  in  criminal  jurisprudence  that  any  act, 
however  innocent  in  itself,  becomes  wrongful  or  criminal  when 
done  in  furtherance  of  an  unlawful  design." 

And  Oompers  v.  Buck  Stove  &  Range  Co,,  221  U.  S.,  418 : 

"The  court's  protective  and  restraining  powers  extend  to 
every  device  whereby  property  is  irreparably  damaged  or  com- 
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merce  is  illegally  restrained.  To  hold  that  the  restraint  of 
trade  under  the  Sherman  Anti-Trust  Act  or  on  general  prin- 
ciples of  law  could  be  enjoined,  but  that  the  means  through 
which  the  restraints  so  accomplished  could  not  be  enjoined, 
would  be  to  render  the  law  impotent." 

We  are  of  the  opinion  that  both  upon  reason  and  authority  a 
wholly  unjustified  and  malicious  attack  upon  the  plaintiffs' 
business  can  not  be  said  to  be  lawful  even  though  interdicted 
by  no  express  enactment  of  our  criminal  code. 

*  *  It  needs  no  extended  statement  to  make  it  manifest  that  the 
right  to  carry  on  a  business  without  interference,  without  fraud, 
and  without  obstruction  is  one  of  the  most  valuable  of  all  rights ; 
indeed,  in  the  commercial  world,  the  right  of  greatest  value  is 
the  right  freely  to  carry  on  a  lawful  business,  without  unlawful 
interruption.  It  is  a  substantial  right  wihich  may  be  pro- 
tected by  any  remedy  known  to  the  court  as  fully  as  a  con- 
stitutional or  statutory  right,  and  as  fully  as  rights  in  ordi- 
nary forms  of  property."  liy,  C^,  v.  McConnell.  82  Fed.,  55,  68. 

**No  person  or  combination  of  persons  can  legally,  by  direct 
or  indirect  means,  obstruct  or  interfere  with  another  in  the 
conduct  of  his  lawful  business  *  *  *.  All  parties  to  a  con- 
spiracy to  ruin  the  business  of  another  because  of  his  refusal 
to  do  some  act  against  his  will  or  judgment  are  liable  for  all 
other  acts  illegally  done  pursuant  to  such  conspiracy  and  for 
the  subsequent  loss,  whether  they  were  active  participants  or 
not."    Puriiigton  v.  Hinchliff,  76  N.  E.,  47. 

**If  the  purposes  of  the  undertaking  complained  of  were 
purely  and  simply,  or  even  primarily,  interferences  with  the 
plaintiff  in  the  control  of  its  business  as  alleged,  no  act,  how- 
ever innocent  in  itself,  directed  to  that  end  can  be  said  to  have 
a  lawful  purpose  for  its  doing."  Tri-City  Ceniral  Trades 
Council  V.  American  Steel  Foxindries.  238  Fed.,  728. 

'*But  where  a  labor  union  calls  or  threatens  to  call  a  strike 
of  its  members,  not  primarily  for  the  lawful  benefit  or  advan- 
tage of  the  union  or  of  its  members,  but  for  an  unlawful  pur- 
pose—that is,  one  prohibited  by  law  or  which  contravenes  pub- 
lic policy,  to  the  injury  of  another  or  others,  then  this  action 
or  threatened  action  if  consummated  will  render  it  liable  for 
damapres,  and  if  not  consummated  may  be  enjoined."  Orassi 
Contracting  Go.  v.  Bennett,  174  App.  Div.,  244  (N.  Y.). 

But.  it  is  contended,  this  broad  principle  just  stated,  if  carried 
to  its  logical  conclusion,  would  make  unlawful  every  strike  be- 
cause in  every  strike  there  exists  the  intention  temporarily  to 
injure  the  business  of  the  employer  and  thus  to  enforce  the  de- 
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mands  of  the  strikers  as  to  pay  or  working  conditions.  This 
contention  loses  sight  of  the  fact  that  the  court  holds  such  ma- 
licious injury  as  unlawful  only  when  without  justification, 
while  in  the  case  of  the  ordinary  strike  such  strike  finds  its 
justification,  and  consequent  exception  from  the  general  rule, 
in  the  fact  that  there  is  a  dispute  between  employer  and  em- 
ployee. It  is  the  element  of  competition  between  capital  and 
labor  as  to  rate  of  pay  and  working  conditions  and  the  element 
of  the  existence  of  a  trade  dispute  upon  these  questions  that 
justifies  the  strike  and  we  wish  to  express  our  complete  con- 
currence in  the  language  of  the  Court  in  Pickett  v.  Walsh,  192 
Afdss.j  572,  where  it  is  said : 

**In  our  opinion  organized  labor's  right  of  coeroion  and  com- 
pulsion is  limited  to  strikes  against  persons  with  whom  the  or- 
ganization has  a  trade  dispute." 

This  same  idea  is  exemplified  in  the  language  of  Judge  Car- 
ter in  the  case  of  Kemp  v.  Division  No,  241,  Amalgarnaied  So- 
ciety, 99  N.  E.,  389  (111.) : 

**By  the  weight  of  authority  and  in  accord  with  sound  public 
policy,  a  sympathetic  strike  or  boycott  must  be  held  unlawful 
and  as  not  within  the  immediate  field  of  competition.  Persons 
who  have  nothing  to  do  with  the  trade  dispute — non-combatants 
— can  not  be  compelled  bv  such  means  to  take  part  in  tlie  strug- 
gle." 

See,  also,  Jonas  Glass  Co.  v.  Glass  Blowers  Assn.,  72  N.  J. 
Eq.,  653,  663-4;  Thomas  v.  Cincinnati,  etc.,  Ry.  Co.,  62  Fed., 
803 ;  and  Purvis  v.  Local  No.  500,  214  Pa.,  348. 

As  to  the  contention  that  any  individual  may  abstain  from 
trading  with  the  plaintiffs,  whatever  his  motive  and  without 
responsibility  for  any  injury  to  plaintiffs'  business  by  reason 
of  such  abstinence,  and  that  what  one  may  lawfully  do  he  may 
lawfully  combine  with  others  to  accomplish  and  may  request 
any  one  eho.  to  join  him  in  doing,  it  is  sufficient  to  say  that  such 
contention  nullifies  the  whole  law  of  conspiracy  and  is  not,  in 
the  opinion  of  the  court,  sustained  by  either  reason  or  author- 
ity. In  support  of  the  principle  that  certain  conduct  lav/^u! 
in  one  individual  may  become  unlawful  if  done  by  a  combina- 
tion among  several  and  may  be  enjoined,  see  the  cases  already 
cited  herein  and  also  Quinn  v.  Leathem,  1901  App.  Cases  (Eng), 
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945;  Martell  v.  White,  185  Mass.,  255;  Mogul  Steamship  Co.  v. 
McGregor,  L.  R.  22  Q.  B.  D.,  216;  Arthur  v.  Oakes,  63  Fed., 
210;  State  v.  Glidden,  55  Conn.,  75;  Hopkins  v.  Oxley  Stave  Co., 
49  U.  S.,  259,  260,  261;  Union  v.  People,  220  111.,  355;  BaUey  v. 
Master  Plumbers,  46  L.  R.  A.,  561-6;  Cramp  v.  Commonwealth, 
84  Va,  929;  Brown  v.  Jacobs  Co.,  115  Ga.,  426;  Erd^nan  v. 
Mitchell,  207  Pa.  St.,  79;  and  Hamilton  Brown  Shoe  Co.  v. 
Saxey,  131  Mo.,  19. 

Further,  and  as  a  second  ground  for  making  the  injunction 
perpetual,  the  court  considers  the  acts  of  the  defendants  as  con- 
stituting an  illegal  restraint  of  trade  and  as  such  subject  to 
injunction. 

Sec.  6391,  et  seq ,  of  the  General  Code  of  Ohio  define  a  trust 
as  a  combination  of  capital,  skill  or  acts  by  two  or  more  persons, 
firms,  partnerships,  corporations  or  associations  of  persons,  Tor 
lany  or  all  of  the  following  purposes:  1.  To  create  or  carry 
out  restrictioas  in  trade  or  commerce,  etc.,  and  make  such  re- 
straints illegal,  and  the  prohibition  of  those  sections  of  the  Gen- 
eral Code  extends,  as  was  said  of  Sec.  1  of  the  Sherman  Act,  in 
tl.  8.  V.  Patten,  222  U.  S.,  525,  not  only  to  voluntary  restraints 
but  to  involuntary  restraints  as  well,  as  where  persons  not  en- 
gaged in  commerce  ''conspire  tx)  compel  action  by  others,  or  to 
create  artificial  conditions,  which  necessarily  impede  or  burden 
the  due  course  of  such  trade  or  commerce,  or  restrict  the  com- 
mon liberty  to  engage  therein."  As  is  said  by  Chief  Justice 
Erie  in  his  work  on  Labor  Unions,  quoted  with  approval  in  the 
case  of  Loewe  v.  Latvlor,  208  U.  S.,  at  295,  "at  common  law 
every  person  has  individually,  and  the  public  also  has  collective- 
ly, the  right  to  require  that  the  course  of  trade  should  be  kept 
free  from  unreasonable  obstruction."  The  principle  underly- 
ing all  the  cases  involving  the  question  of  conspiracy  made  ef- 
fective through  the  violation  of  the  Sherman  Anti-Trust  Law 
is  to  the  effect  that  the  plaintiff  injured  by  reason  of  such  con- 
spiracy or  boycott  has  a  right  to  demand  that  trade  be  permitted 
to  flow  in  its  normal  course  unimpeded  and  undisturbed  by  the 
acts  of  the  defendants  and  that  public  policy  also  demands  this. 
Just  as  soon  as  the  public  is  deprived  of  the  benefit  of  full  and 
free  competition  or  the  individual  is  deprived  of  the  benefit  of 
conducting  his  business  in  the  manner  which  seems  to  him  most 
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advisable,  a  restnaint  arises  in  normal  trade  conditions,  which, 
if  without  justification,  can  not  be  said  to  be  lawful. 

In  HaverhiU'Strand  Theatre  Co.  v.  OUlen  et  al,  L.  R.  A., 
1918-C,  813,  the  court  says: 


(( 


A  combination  which  interferes  with  the  plaintiff's  right 
to  a  free  flow  of  labor  is  legal  if  the  purpose  for  which  it  is  made 
justified  the  interference  with  that  right.  On  the  other  hand, 
it  is  illegal  if  that  purpose  does  not  justify  the  interference." 

■ 
■ 

And  in  Eastern  States  h\  L.  D.  Assn,  v.  TJ.  8.,  234  U.  S.,  600,' 
612-13,  the  court  in  speaking  of  the  circulation  of  a  **do  not 
patronize"  list,  says: 

**In  other  words  the  trade  of  the  wholesaler  with  strangers 
was  directly  affected,  not  because  of  any  supposed  wrong  which 
he  had  done  to  them,  but  because  of  a  grievance  of  one  of  the 
association,  who  had  reported  a  wrong  to  himself,  which  griev- 
ance, when  brought  to  the  attention  of  others,  it  was  hoped 
would  deter  thorn  from  dealing  with  the  offending  party.  This 
practice  (the  circulation  of  black  lists)  takes  the  case  out  of 
those  normal  and  usual  agreements  in  aid  of  trade  and  com- 
merce which  may  be  found  not  to  be  within  the  act  and  puts  it 
within  the  prohibited  class  of  undue  and  unreasonable  re- 
straints, such  as  was  the  particular  subject  of  condemnation  in 
Loewe  v.  Latdor,  208  V.  S.,  274." 

In  the  present  case  we  think  the  purpose  in  displaying  the  ban- 
ner was  the  same  as  the  purpose  of  the  defendants  in  the  case  just 
cited,  in  circulating  the  so-called  black  lists;  and  the  effect  in  di- 
verting trade  from  its  normal  channels  was  the  same.  The  restraint 
was  not  as  marked  but  it  was  a  restraint  and  therefore  an  interf er- 
f  nee  with  the  right  in  the  plaintiffs,  and  the  public,  to  have  trade 
wholly  free.  Quoting  again  from  Loewe  v.  Lawlor,  208  U.  S.,  274 : 

**The  act  (the  Sherman  Act)  prohibits  any  combination  what- 
ever to  secure  action  which  essentially  obstructs  the  free  flow  of 
commerce  between  states,  or  restricts  in  that  regard  the  liberty 
of  the  trader  to  engage  in  business. 

The  combination  charged  falls  within  the  class  of  restraint  of 
trade  aimed  at  compelling  third  parties  and  strangers  involuta- 
rily  not  to  engage  in  the  course  of  trade  except  on  conditions  that 
the  combination  imposes.     •     •    • 
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We  are  of  the  opinion  that  the  same  principle  applies  to  intra 
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state  trade  under  the  Ohio  anti-trust  law  as  has  been  so  frequent- 
ly applied  to  inter-state  commerce  under  the  Sherman  Act. 

Lastly,  there  is  a  distinct  element  of  coercion  apparent  in  all 
the  acts  and  actions  of  the  defendants,  not  only  as  directed 
against  the  plaintiffs  but  also  as  directed  a^inst  the  plaintifEs' 
customers.  It  is  clearly  apparent  that  not  only  is  the  banner 
sought  to  be  displayed  for  the  purpose  of  coercing  the  plaintiffs 
into  doing  that  which  they  have  a  clear  legal  right  to  abstain 
from  doing,  but  also  for  the  purpose  of  diverting  from  their 
business  the  trade  of  union  customers  and  their  families,  not  vol- 
untarily, but  through  some  fear  of  complications  with  the 
unions  to  which  such  customers  might  belong  if  Ihey  did  not  ab- 
stain from  trading  with  the  plaintiffs.  It  has  been  said  that 
**  freedom  of  the  will  not  inconsistent  with  the  rights  of  others 
is  the  very  foundation  of  liberty'*  and  that  "in  such  a  ease, 
reason  and  not  coercion  is  the  only  remedy  that  justice  pre 
scribes."  {Park  v.  Hotel  &  K.  Emp.  Int.  Alliance,  Ohio  Law 
Bulletin,  July  14,  1919)  and  that  **the  liberty  of  a  man's  mind 
and  will,  to  say  how  he  shall  bostow  himself,  his  means,  his  tal 
ents  and  his  industry,  is  as  much  a  'subject  of  the  law's  protec 
tion  as  is  that  of  his  body"  (Lord  Brampton  in  Quinn  v.  Lea- 
them,  supra.)  Nor  is  it  necessary  that  the  fear  constituting  the 
intimidation  and  coercion  should  be  the  fear  of  physical  injury, 
nor  need  such  fear  be  abject. 

**The  clear  weight  of  authority  undoubtedly  is  that  a  man 
may  be  intimidated  into  doing,  or  refraining  from  doing,  by  fear 
of  loss  of  business,  property  or  reputation,  as  well  as  by  dread  or 
loss  of  life,  or  injury  to  health  or  limb;  and  the  extent  of  this 
fear  need  not  be  abject  but  only  such  as  to  overcome  his  judg- 
ment, or  induce  him  not  to  do  or  to  do  that  which  otherwise  he 
would  have  done  or  left  undone."  Judge  Taft  in  Toledo  A,  A.  A 
N.  M,  Ey.  Co.  V.  Penna.  Co,  54  Fed.,  760. 

And  see  also  Plant  v.  Woods,  176  Mass.,  492. 

Clearly,  where  the  intimidation  is  exercised  toward  the  plaint- 
iffs' customers  so  as  to  preclude  the  free  exercise  of  their  will 
power,  the  combination  becomes  unlawful  and  it  would  also  seem 
to  the  court  that  where  the  coercion  and  intimidation  is  exercised 
toward  the  plaintiffs  alone,  without  any  justification  whatever, 
such  exercise  of  coercion  would  make  the  whole  combination  ille- 
gal even  though  there  was  no  actual  loss  of  business.    The  use  of 
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sneh  unjustifiable  force  would,  in  a  way,  taint  the  whole  proceed- 
ing and  justify  the  intervention  of  a  court  of  equity.  * '  The  law 
should  afford  protection  against  the  efforts  of  i)owerful  combi- 
nations to  rob  him  of  that  right  (to  conduct  his  business  as  he 
pleases)  and  coerce  his  will  by  intimidating  his  customers  and 
destroying  his  patronoge.*'  TIamilton  Brown  Shoe  Co.  v.  Saxey, 
131,  No.  19. 

A  case  almost  identical  as  to  facts  with  the  one  now  before  the 
•  court,  but  considered  solely  from  the  viewpoint  of  a  plaintiff's 
right  to  injunction  against  bannering  his  theatre  where  the  sob 
dispute  was  as  to  the  plaintiff's  right,  as  an  employer,  to  operate 
one  of  the  moving  picture  machines,  is  the  case  of  Rordback  v. 
Motion  Picture  Mack.  0pp.  Union,  et  al,  140  Minn.,  481,  3.  A.  L. 
R.,  1290,  where  the  right  to  injunction  was  sustained  upon  t^- 
principle  that  every  man  had  a  constitutional  right  to  work  in 
his  own  business.  This  case  is  instructive  if,  in  the  instant  case, 
we  consider  the  rights  of  the  plaintiffs  from  the  similar  vie^ 
point  of  their  right  to  personaHy  conduct  their  business  on  Sat- 
urday nights  without  the  services  of  any  regular  employees,  as 
the  evidence  shows  was  their  practice. 

For  these  reasons  the  court  is  of  the  opinion  that  the  injunc- 
tion heretofore  granted  should  be  made  perpetual. 

Harry  Hess,  for  plaintiffs. 
Samuel  I.  Lipp,  for  defendants. 


EFFECT  OF  COVENANTS  AGAINST  INCUMBRANCES. 

Common  Pleas  Court  of  Montgomery  County 
Edward  E.  McKniqht  v.  Columbian  Land  &  Building  Co. 

Decided,  November  5,  1920. 

Assessments  Against  Land — May  l>e  Recovered  from  Anyone  of  Prior 
Warrantors  Whose  Covenant  against  Incumbrances  does  not  Except 
Such  Existing  Assessment. 

Demurrer  does  not  He  to  a  petition  for  recovery  of  the  amount  of  an 

assessment  outstanding  on  land  purchased  by  the  plaintiff  from 

a  grantee  of  the  defendant  and  which  plaintiff  was  required  to  and 

did  pay;  when  defendants  deed  recited  that  "the  title  so  conveyed 
is  clear,  free  and  unincumbered." 

Snediker^  J. 

In  this  case  a  demurrer  has  been  filed  to  the  petition.    The 
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defendant  claiming  that  plaintiff  does  not  set  forth  facts  suffi- 
cient to  constitute  a  cause  of  action. 

The  case  is  brought  to  recover  on  account  of  certain  assess- 
ments which  were  upon  the  property  bought  by  plaintiff  of  a 
grantee  of  the  defendants.  In  this  deed  to  plaintiff's  grantor, 
the  defendant  recited: 

*'That  the  title  so  conveyed  is  clear,  free  and  unincumbered." 

There  was  at  the  time  on  the  property  and  not  excepted  by 
the  deed  from  the  scope  of  this  covenant  against  incumbrances, ' 
an  assessment  for  a  street  improvement  amounting  in  all  to 
$320.54.  This  assessment  was  by  the  city  of  Dayton  certified 
for  collection  to  the  auditor  of  Montgomery  county,  who  caused 
it  to  be  placed  on  the  several  lots  conveyed  by  defendant  to 
plaintiff's  grantor,  and  plaintiff  was  obliged  to  and  did  pay  and 
extinguish  the  lien  of  this  assessment. 

The  question  raised  by  counsel  in  presenting  the  demurrer 
was  as  to  the  effect  of  a  covenant  against  incumbrances  such  as 
is  recited  in  the  pleading. 

The  claim  of  counsel  for  defendant  is  that  such  covenant  does 
not  run  with  the  land  and  that  therefore,  no  liability  arises  on 
account  of  payment  made  by  plaintiff.  The  rule  applied  in 
many  states  is  found  at  page  471,  of  the  4th  Vol.  of  Kent's 
Commentaries.     The  author  there  says: 

*'The  usual  personal  covenants  inserted  in  the  conveyance  of 
the  fee,  are  1.  That  the  grantor  is  lawfully  seized;  2.  That 
he  has  good  right  to  convey;  3.  That  the  land  is  free  from 
incumbrances;  4.  That  the  grantee  shall  quietly  enjoy;  5. 
That  the  grantor  will  warrant  and  defend  the  title  against  all 
lawful  claims.  The  covenants  of  seizin,  and  of  a  right  to  con- 
vey, and  against  incumbrances,  are  personal  covenants,  not 
running  with  the  land,  or  passing  to  the  assignee;  for,  if  not 
true,  there  is  a  breach  of  them  as  soon  as  the  deed  is  executed, 
and  they  become  choses  in  action,  which  are  not  technically 
assignable.  But  the  covenant  of  warranty,  and  tho  covenant  for 
quiet  enjoyment,  are  prospective,  and  an  eviction  is  necessary 
to  constitute  a  breach  of  them.  They  are,  therefore,  in  the 
nature  of  real  covenants,  and  they  run  with  the  land  conveyed 
and  descend  to  heirs,  and  vest  in  assignees. ' ' 

This  view  with  respect  to  a  covenant  against  incumbrances 
is  supported  by  some  states. 

In  the  5th  Conn.  Reports,  page  497,  the  first  clause  of  the 
syllabus  reads: 
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''The  covenants  of  seizin  and  against  incumbrances  in  a  deed 
of  land  are  personal  covenants,  not  running  with  the  land;  if 
false,  they  are  broken  instantaneously  on  the  delivery  of  the 
deed,  and  being  so  broken,  they  become  choses  in  action;  they 
cannot,  therefore,  be  assigned/' 

The  theory  that  they  are  not  assignable  is  based  upon  the  con- 
struction of  the  court  that  they  are  choses  in  action.  In  the 
body  of  the  opinion,  quoting  2  Johns  Reports,  the  court  uses 
the  language  of  Spencer,  Judge,  in  which  he  says : 

"Choses  in  action  are  incapable  of  assignment  at  the  common 
law ;  and  what  distinguishes  these  covenants,  broken  the  instant 
they  were  made,  from  an  ordinary  chose  in  action?  The  cove- 
nants, it  is  true,  are  such  as  run  with  the  land/' 

The  court  also  refers  to  a  case  in  4th  Conn.,  in  which  it  was 
held  that: 

*'From  its  nature  it  does  not  run  with  the  land,  as  none  but 
real  covenants  do;  *  *  *  Hence,  as  I  have  said  before,  hav- 
ing been  broken,  the  covenant  has  become  a  chose  in  action,  and 
therefore  can  not  be  assigned." 

This  same  rule  is  supported  by  the  5th,  N.  J.,  page  20,  and 
2nd,  Mass.,  page  439.  But  our  own  Supreme  Court  takes  the 
view  that  a  covenant  against  incumbrances  does  run  with  the 
land,  and  we  think  very  reasonably  so  if  the  whole  question  is 
to  be  put  upon  the  ground  that  such  covenant  can  not  run  with 
the  land  because  it  constitutes  a  chose  in  action  which  is  not 
assignable.  In  the  state  of  Ohio,  choses  in  action  are  a&signable. 
In  the  49th,  0.  S.,  at  page  530  (Van  Dyke  v.  Rule),  we  find  the 
first  syllabus  to  be: 

'*A  covenant  against  incumbrances,  contained  in  a  convey- 
ance of  real  estate,  runs  with  the  land.    *    •    •'' 

In  the  body  of  the  opinion.  Judge  Bradbury  says: 

**The  only  covenants  that  the  findings  show  that  these  deeds 
contained  were  those  of  warranty  and  against  incumbrances. 
Whatever  the  rule  may  be  elsewhere,  it  was  settled  in  this  State 
by  the  case  of  Foots  v.  Burnett,  10  Ohio,  317,  decided  by  this 
court  in  1840,  that  the  covenant  against  incumbrances  is  a  real 
covenant  which  runs  with  the  land.'* 

We  must  keep  in  mind  that  a  real  covenant  which  is  one  an- 
nexed to  some  estate  in  land  and  runs  with  the  land,  extends 
not  only  to  heirs  and  executors,  but  assignees  as  well.  Every 
assignee  may  on  account  of  a  breach  of  a  covenant  of  this  char- 


192       MONTGOMERY  COUNTY  COMMON  PLEAS. 

McKnight  v.  Land  ft  Building  Co.         [VoL  28  (N.S.) 


acter,  maintain  an  action  against  all  or  any  of  the  prior  war- 
J'antors  until  he  has  obtained  satisfaction.  The  language  of 
the  covenant  leads  to  this:  each  covenantor  covenants  with  the 
covenantee  and  assigns,  and  as  the  lands  are  transferable,  it  is 
reasonable  that  the  covenants  annexed  to  them  should  be  trans- 
ferable also. 

In  the  10th,  Ohio,  referred  to  by  Judge  Bradbury,  the  Su- 
preme Court  at  pages  332-3,  uses  this  language : 

**The  same  train  of  reasoning  which  led  the  court  to  this  deci- 
sion will  lead  to  a  similar  result  with  respect  to  the  covenant 
against  incumbrances.  This  covenant,  like  the  covenant  of 
seizin,  is  made  for  the  benefit  of  the  grantee  in  respect  to  the 
land.  It  is  not  understood  as  a  contract,  in  which  the  imme- 
diate parties  are  alone  interested,  but  as  intended  for  the  se- 
curity of  all  subsequent  grantees.  If  the  first  grantee  continues 
in  possession  of  the  land  while  his  title  remains  undisturbed, 
and  conveys  to  a  subsequent  grantee,  in  whose  time  an  outstand- 
ing incumbrance  is  enforced  against  the  land,  justice  requires 
that  this  subsequent  grantee  should  have  the  benefit  of  the 
covenant  against  incumbrances  to  indemnify  himself.  We  hold, 
therefore,  in  accordance  with  the  decision  in  the  case  of  Back  ft  s 
V.  McSoy,  that  a  covenant  against  incumbrances  is  a  covenant 
running  with  the  land  until  the  incumbrances  are  removed." 

The  view  here  expressed  by  the  Supreme  Court  is  followed 
by  the  Circuit  Court  of  Licking  county,  16  C.  C.  Reports,  page 
461,  and  by  the  Common  Pleas  Court  of  Hardin  county,  5  O. 
N.  P.,  page  112,  and  also  by  the  Superior  Court  of  Cincinnati, 
2  Disney,  page  571. 

In  this  case,  Judge  Hoadly  says : 

'*The  covenant,  of  freedom  from  incumbrances  in  Ohio,  is  a 
real  covenant  running  with  the  land,  not  broken  until  evi(;tion.'' 

Eviction  is  of  two  characters.  One  actual,  the  other  construc- 
tive. Constructive  eviction  exists  where  there  is  interference 
of  any  character  with  the  beneficial  enjoyment  of  the  estate  in 
question,  and  the  grantee  may  recover  in  an  action  for  a  breach 
of  a  covenant  against  incumbrances  where  he  has  paid  off  the 
incumbrance  to  prevent  actual  eviction,  10  Ileisk,  384,  8  Joues 
Law,  188.  The  rule  is  that  where  an  iiunimbrance  has  been  re- 
moved or  paid  off  by  the  covenantee,  he  is  entitled  as  damages 
for  the  breach  of  the  covenant  aorainst  incumbrances,  to  the 
amount  he  has  paid  with  interest. 

The  demurrer  is  overruled. 
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VAUDITY  OF  AGREEMENT  GIVING  SOLE  VOTING  RIGHTS 
TO  ONE  CLASS  OF  STOCKHOLDERS. 

Superior  Court  of  Cincinnati. 
Laura  A.  Krell  v.  The  Krell  Piano  Company.* 

Decided,  March  29,  1920. 

Corporationa — Sales  of  Property  and  Assets  of — Agreements  Between 
Stockholders  Not  a  Matter  of  PuhHc  Concern — Where  Not  Against 
Public  Policy — Toting  Rights  Subject  to  Such  Agreements. 

1.  A  sale  of  corporate  property  does  not  constitute  a  sale  of  the  com- 

pany's "entire  property  and  assets"  within  contemplation  of  Sec- 
tions 8710-12,  where  book  accounts,  notes  and  leases  of  an  aggre- 
gate value  of  more  than  $200,000  are  not  included. 

2.  Where  the  articles  of  incorporation  contain  r?  stipulation  that  in  the 

event  there  occurs  a  default  of  payment  of  six  or  more  semi-annual] 
preferred  dividends,  then  the  preferred  stockholders  shall  have  the 
sole  and  exclusive  right  to  vote^  such  stipulation  in  law  is  a  valid 
binding  contract  between  the  stockhoMers  and  upon  such  default 
the  common  stockholders  are  excluded  from  voting. 

Theodore  Honrttnan,  for  plaintiff. 
Ernst,  Cassatt  &  Cottle,  for  defendaut. 

GUSWEILES^  J. 

This  an  action  by  some  of  the  stockholders  of  the  defendant 
company  to  have  this  court  declare  void  a  sale  of  certain  prop- 
erty and  assets  of  defendant  company  made  by  the  defendant 
company  on  or  about  Au^st  27th,  1917. 

The  issues  are  to  be  found  in  the  second  amended  petition, 
the  ansvirer  thereto  and  the  reply  to  the  answer.  Stated  briefly 
the  plaintiffs  allege  two  causes  of  action. 

First.  That  the  sale  in  question  was  a  sale  by  the  corporation 
of  **its  entire  property  and  assets"  within  the  meaning  of  6.  C. 
Section  8710  et  seq.;  that  as  such  it  required  the  approval  of  a 
three-fourths  vote  at  a  stockholders'  meeting,  as  provided  in 

•Affirmed  by  the  Court  of  Appeals. 
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Section  8712;  that  at  the  stockholders'  meeting  at  which  the 
approval  was  given  in  this  ca.se,  the  common  stockholders  were 
excluded  from  voting  and  that  the  sale  was  not  therefore  in 
accordance  with  the  statute. 

Second.  The  second  cause  of  action  alleges  that  a  named  in- 
dividual was  the  owner  of  a  majority  of  the  preferred  stock  of 
the  defendant  company  and  that  a  majority  of  the  board  of 
directors  of  the  company  were  under  his  domination  and  control ; 
that  by  virtue  of  his  control  of  the  board  and  his  ownership  of 
a  majority  of  the  preferred  stock,  he  caused  the  directors'  and 
the  stockholders'  meetings  to  approve  a  sale  of  the  entire  assets 
of  the  defendant  company  to  another  company,  of  which  he  was 
the  principal  owner,  at  a  price  far  below  the  real  value  of  such 
assets. 

As  to  the  first  issue  the  evidence  shows  that  the  sale  to  the 
clher  company  did  not  include  the  cash,  notes,  accounts,  bills 
receivable  and  certain  real  estate  valued  at  $300  in  Cheboygan 
county,  Michigan.  The  notes,  accounts  and  bills  receivable  in- 
cluded amounts  due  to  the  company  on  open  account,  notes 
secured  and  unsecured,  and  piano  leases,  under  which  the  defend- 
ant company  had  leased  pianos  to  customers,  said  pianos  to  be- 
come the  property  of  the  customers  upon  final  payment  in  in- 
stallments. The  latter  item  amounted  to  over  $150,000;  the 
total  of  all  the  items,  not  including  cash,  amounted  to  over 
$200,000. 

We  conclude  that  a  sale  of  the  property  of  the  defendant  com- 
pany which  excluded  assets  of  that  character  and  amount,  was 
not  a  sale  of  the  "entire  property  and  assets"  of  the  corporation 
and  that  Section  8710  ei  seq.  of  the  General  Code  of  Ohio  do  not 
apply.  The  evidence  in  the  instant  case  does,  however,  disclose 
that  this  sale  practically  terminated  the  company's  customary 
operations  as  a  manufacturing  concern. 

However,  if  we  concede  that  this  sale  was  a  sale  of  the  "entire 
property  and  assets"  of  the  corporation,  we  find  that  the  require- 
ments of  Sections  8710  to  8712  inclusive  were  fully  complied  with. 

The  evidence  shows  that  the  agreement  for  the  sale  was  author- 
ized by  three-fourths  of  the  directors  as  required  by  Section 
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8710;  it  was  submitted  to  a  meeting  of  which  due  notice  had 
been  given  to  each  of  the  persons  in  whose  names  the  stock  of 
the  corporation  stood  on  its  books,  and  by  due  notice  published 
in  the  newspapers,  as  required  by  Section  8711. 

The  agreement  of  sale  was  considered  and  a  vote  by  ballot 
taken  for  its  adoption  or  rejection,  and  the  agreement  was  ap- 
proved by  three-fourths  of  all  the  votes  cast  at  the  meeting  hy 
stockholders  who  were  entitled  to  vote. 

The  preferred  stockholders  had  the  exclusivp  voting  pawer  in 
the  corporation  at  the  time  of  this  transaction. 

The  articles  of  incorporation  of  the  defendant  company  con 
tain  the  following  language : 

**Said  preferred  stock  •  •  •  shall  not  be  entitled  to  any 
voting  power  at  the  annual  or  other  meetings  of  the  stockholders 
of  said  corporation  unless  default  shall  have  been  made  by  it  in 
the  payment  of  six,  or  more,  of  said  semi-annual  preferred  divi- 
dends, in  which  event  the  holders  of  said  preferred  stock  shall 
have  sole  voting  right,  io  the  exclusion  of  the  holders  of  its 
common  stock.'' 

It  is  not  denied  that  at  the  time  of  the  sale  in  August,  1917, 
there  had  been  a  default  in  the  payment  of  more  than  six  semi- 
annual preferred  di\ddends.  The  preferred  stockholders  there- 
upon became  entitled  to  the  '^sole  voting  rights,  to  the  exclusion 
of  the  holders  of  its  common  stock,'' 

This  provision  in  the  articles  of  incorporation  was  authorized 
not  only  by  General  Code,  Section  866ft  (107  0.  L.  411),  which 
expressly  authorizes  **  preferences  and  voting  powers  or  restric- 
tions or  qualifications  thereof  in  the  certificate  of  incorporation," 
cut  it  was  also  valid  and  binding  under  the  laws  of  Ohio  prior 
to  and  without  such  statute. 

Any  restriction  or  deprivation  of  voting  power  is  a  matter  of 
contract  between  the  stockholders,  binding  upon  them  and  in 
which  the  public  has  no  concern. 

In  Miller  v.  Ratterman,  47  0.  S.  141,  the  3rd  syllabus  is  as 
follows : 

'*The  ownership  of  stock  in  an  incorporated  company,  as  a 
general  rule,  carries  with  it  the  right  to  vote  upon  the  same  at 
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any  meeting  of  the  holders  of  the  capital  stock.  But  to  this 
rule  there  may  be  exceptions;  and  it  is  competent  for  a  rail- 
road company,  in  issuing  certifiicates  of  preferred  stock,  to 
stipulate  therein  that  the  holders  shall  not  have  or  exercise  the 
right  to  vote  the  same,  or  as  owners  of  the  same,  at  any  meeting 
of  the  holders  of  the  capital  stock  of  the  company." 

The  court  say  on  page  158: 

*  *  In  any  view,  it  is  fair  to  treat  the  proviso  as  but  an  arrange- 
ment between  two  classes  of  stockholders  which  did  not  concern 
the  public.  It  is  true  that  one  characteristic  of  stock  generally 
is  that  it  can  be  voted  upon.  But  this  is  not  essential.  Indeed, 
instances  may  arise  where  it  is  good  policy  to  prohibit  the  voting 
upon  stock." 

At  the  time  of  this  decision  of  the  Supreme  Court  there  was 
no  statute  authorizing  the  exclusion  of  any  class  of  stockholders 
from  their  right  to  vote  under  any  circumstances.  On  the  con- 
trary, the  statute  provided  (R.  S.  3245  Smith  &  Benedict)  with 
reference  to  the  election  of  directors  **each  share  shall  entitle 
the  owner  to  as  many  votes  as  there  are  directors  to  be  elected," 
yet  the  Supreme  Court  held  that  in  spite  of  this  statute  the 
stockholders  might  agree  among  themselves  to  the  exclusion  of 
one  class  of  stockholders  from  the  right  to  vote. 

When  the  provisions  of  the  articles  of  incorporation  give  the 
preferred  stockholders  the  ''sole  voting  rights  to  the  exclusion 
of  the  holders  of  the  conmon  stock,"  this  applies  to  the  voting 
rights  given  under  6.  C.  Section  8712  as  well  as  any  others. 
Section  8712  is  as  follows: 

''At  such  meeting  of  stockholders,  the  agreement  of  the  direc- 
tors shall  be  considered  and  a  vote  by  ballot  taken  for  its  adoption 
Or  rejections.  For  each  share  of  stock  on  which  all  the  install- 
ments called  for  by  the  board  of  directors  are  paid,  the  holder 
thereof  shall  be  entitled  to  one  vote.  The  ballots  must  be  cast 
in  person  or  by  proxy,  and  if  three-fourths  of  all  the  votes  cast 
at  the  meeting  be  for  the  adoption  of  the  agreement,  it  shall  be 
valid  and  binding  on  such  corporation.  Upon  its  adoption  the 
officers  of  the  company  shall  execute  and  deliver  to  the  purchaser 
good  and  sufficient  deeds  and  transfers  of  all  the  property  and 
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assets  of  the  corporation,  upon  the  terms  and  conditions  in  the 
agreement  provided." 

• 

It  should  be  observed  that  the  thing  called  for  by  Section 
8712  is  not  the  consent  of  stockholders  in  writing  or  otherwise. 
The  thing  called  for  is  a  meeting  of  the  stockholders  at  which 
the  agreement  shall  be  voted  upon.  The  power  exercised  by  the 
stockholders  under  this  section  is  a  'Woting  power"  within  the 
meaning  of  the  articles  of  incorporation.  It  is  immaterial  that 
the  statute  provides  that  the  holder  of  **each  share  of  stock  on 
which  all  installments  called  for  by  the  board  of  directors  are 
paid"  shall  be  entitled  to  one  vote.  That  is  merely  a  regulation 
to  be  applied  to  those  stockholders  who  have  voting  rights.  It 
would  supersede  the  provision  of  Section  8636,  allowing  a  vote 
for  each  share  owned  and  substitute  therefor  a  limited  fran- 
chise,  viz  a  vote  for  each  share  on  which  all  installments  were 
paid. 

The  voting  right  conferred  by  Section  8712  is  no  more  sacred 
than  that  conferred  by  Section  8636,  which  gives  each  stock- 
holder the  right  to  vote  for  directors  the  ''number  of  shares 
owned  by  him/'  and  no  one  would  question  that  such  a  provision 
as  that  found  in  the  articles  of  incorporation  of  this  company 
effectually  deprives  the  common  stockholder,  on  the  contingency 
named,  of  the  power  to  vote  for  directors. 

Section  8712  does  no  more  than  state  in  a  general  way  the 
conduct  of  a  stockholders'  meeting  for  the  consideration  of  a 
contract  of  sale,  and  states  in  an  equally  general  way,  the  voting 
rights  of  the  stockholders  thereat  and  it  does  not  over-ride  any 
agreement  between  the  stockholders  evidenced  in  the  articles  of 
incorporation  and  in  the  stock  certificates  authorized  by  General 
Code  Section  8669,  and  also  by  the  law  of  Ohio  prior  to  and  with- 
out such  a  statute,  excludihg  either  preferred  or  common  stock 
holders  from  the  right  to  vote. 

If  it  be  said  that  a  stockholder  ought  to  have  the  right  to  vote 
on  the  sale  of  the  entire  corporate  property,  especialy  for  the 
securities  of  another  company,  the  answer  is  that  so  ought  he 
to  have  the  right  to  a  vote  in  the  election  of  directors.    His  in- 
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vestment  is  as  likely  to  be  wrecked  by  bad  management  as  by 
au  improvident  sale.  Kn  may  just  as  naturally  rely  upon  the 
other  class  of  stockholders  and  the  directors  fdr  a  proper  sale 
of  the  assets  of  the  company  as  he  may  rely  upon  them  for  the 
proper  management  of  its  aflFairs. 

In  either  event  the  right  is  not  so  sacred  that  it  can  not  be 
contracted  away  by  the  provisions  in  the  articles  of  incorpora 
tion  and  in  the  stock  certificates. 

In  State,  ex  rel  Frank,  v.  Stvanger,  190  Mo.  561,  89  S.  W.  872^ 
2  L.  R.  A.     N.  S.  121,  the  syllabus  is  as  follows : 

**  Preferred  stock  of  a  corporation  may  be  made  non  voting 
under  a  statute  giving  the  incorporators  power  to  issue  such 
t^tock  and  fix  the  preferences,  priorities,  classification  and  char- 
acter thereof,  although  the  constitution  and  statutes  provide  that 
in  all  corporate  elections  each  shareholder  shall  have  a  right  to 
cast  as  many  votes  in  the  aggregate  as  shall  equal  the  number  of 
shares  held  by  him." 

This  was  an  action  in  mandamus  to  compel  Secretary  of  State 
to  issue  certificate  of  incorporation  to  the  X  Company.  His 
defense  was  that  the  articles  provided  that  voting  power  vested 
exclusively  in  common  stock,  which  he  contended  is  in  violation 
of  constitution  of  Missouri  providing  that  in  all  elections  for 
directors  each  shareholder  is  to  have  as  many  votes  as  he  owns 
shares ;  also  other  provisions  of  constitution  as  to  increase  of  in- 
debtedness with  consent  of  stockholders,  issuance  of  preferred 
stock  with  consent  of  stockholders  and  that  all  shares  shall  be 
voted  by  the  person  in  whose  name  they  stand,  etc.  Also  (de- 
fendant contended),  the  Missouri  statute  provided  that  in  elec- 
tions for  directors  each  shareholder  is  entitled  to  as  many  votes 
as  he  has  shares. 

The  court  cites  and  quotes  Cook,  Corp.  5th  Ed.  Section  622b 
(7th  ed.  vol.  2,  Section  622b,  p.  1843)  as  follows: 

**  There  is  no  rule  of  public  policy  which  forbids  a  corpora- 
tion and  its  stockholders  from  making  any  contract  they  please 
in  regard  to  restrictions  on  the  voting  power.'' 
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The  court  also  cites  and  quotes  from  In  re  Barrow  etc.  Steel 
Co.,  L.  R.,  39  Ch.  Div.  582  (1888)  at  page  603,  as  foUows: 

'*  Again  it  is  said  to  be  unfair  that  the  preference  shareholders 
should  be  affected  by  the  passing  of  resolutions  (to  reduce  the 
capital  stock)  by  the  votes  of  ordinary  members  of  the  company ; 
the  preference  shareholders  themselves  being  excluded  by  con- 
tract from  any  power  of  voting.  I  think  the  answer  is  that  it  is 
by  contract  that  they  are  excluded.  It  is  a  part  of  the  bargain 
with  them.  They  were  content  to  take  their  shares  subject  to 
the  regulations  of  the  company,  although  they  knew  that  those 
regtUations  might  be  altered  by  the  votes  of  persons  whose  votes 
they  could  not  influence — at  any  rate  directly — ^by  taking  part  in 
the  voting  themselves. 

The  Attorney  General  of  Ohio  in  an  opinion  to  the  Secretary- 
of  State  imder  date  of  Mlarch  1,  1919,  (Department  Reports 
March  20, 1919,  page  703)  held  that  the  articles  of  incorporation 
of  the  Dixie  Terminal  Company,  giving  to  the  preferred  stock- 
holders the  exclusive  right  to  elect  the  directors  of  the  company 
on  the  contingencies  set  forth  in  the  articles,  was  valid  and 
binding. 

The  opinion  was  not  based  on  the  narrow  ground  that  the 
preferred  stockholders  were  excluded  only  from  the  right  to 
elect  directors,  but  on  the  broad  ground  that  in  the  absence  of 
a  direct  prohibition  in  the  statute,  the  common  and  preferred 
stockholders  might  agree  among  themselves,  through  the  medium 
of  the  articles  of  incorporation  and  stock  certificate,  as  to  the 
exclusion  of  either  from  the  voting  power. 

The  Attorney  General  says  (704) : 

**It  would  seem,  however,  that  if  we  start,  as  we  must  do, 
with  the  general  rule  that  both  classes  have  equal  voting  power 
unless  taken  away  or  abridged  by  some  constitutional  or  statu- 
tory provision,  and  if  it  is  competent,  as  it  had  been  held  time 
and  again  by  the  courts,  to  give  the  common  stockholders  the 
exclusive  voting  power,  it  would  be  equally  valid  to  confer  such 
exclusive  right  upon  the  holders  of  the  preferred  stock.  The 
authorities  sustaining  provisions  restricting  the  voting  power  of 
the  preferred  stockholders  are  to  the  effect  that  such  arrange- 
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ments  are  generally  matters  of  private  concern  to  the  stock- 
holders only  and  proper  subjects  of  agreement  between  them- 
selves. By  so  contracting,  the  stockholders  do  not  violate  any 
rule  of  common  law,  and  if  either  class,  common  or  preferred, 
voluntarily  agrees  to  such  limitations  upon  their  common  right, 
such  agreement  can  not  be  said  to  violate  any  settled  rule  of 
public  policy." 

1  Machen,  Corporations,  Section  570: 

*'The  right  of  shareholders  to  vote  is,  however,  like  the  right 
to  dividends  or  to  participate  equaly  in  a  division  of  capital  in 
liquidation,  regarded  as  a  private  matter  for  each  shareholder 
which  he  may  waive  if  he  choose.  Consequently,  a  provision  that 
shareholders  of  a  certain  class  shall  have  no  right  to  vote  is,  if 
assented  to  by  them,  quite  valid.  Such  a  provision  might  theo- 
retically be  made  as  to  either  the  preferred  or  the  deferred 
shares,  but  is  much  more  common  with  respect  to  the  preferred 
shares  so  as  to  compensate  the  other  shareholders  for  the  prefer- 
ence of  the  preferred  shareholders  as  to  dividends.  A  provision 
in  an  incorporation  paper,  whereby  the  preferred  shareholders 
shall  have  no  right  to  vote  is,  therefore,  valid  even  though  a 
statute  provides  that  every  stockholder  shall  be  entitled  to  one 
vote  for  every  share  held  by  him." 

3  Clark  &  Marshall,  Corporations,  p.  1996 : 

**A  stockholder  has  no  right  to  vote  at  corporate  meetings, 
whether  the  stock  is  common  or  preferred,  if  it  is  so  stipulated 
when  the  stock  is  issued,  for  the  stipulation  is  then  a  term  of  his 
contract.  And  even  after  persons  have  become  stockholders,  they 
may  surrender  or  restrict  their  power  to  vote  by  agreement — 
by  consenting  to  by-laws  or  otherwise — ^provided  the^  agreement 
does  not  violate  and  charter  or  statutory  provision,  and  is  not 
contrary  to  public  policy. ' '  etc. 

In  7  Ruling  Case  Law,  p.  345,  the  law  is  stated  as  follows: 

**A  provision  in  articles  of  incorporation  that  the  voting 
power  shall  be  vested  exclusively  in  the  common  stock  and  that 
preferred  stockholders  shall  have  no  right  to  vote  has  been  held 
not  to  be  violative  of  any  rule  of  the  common  law  or  of  public 
policy.  ♦  •  ♦  Preferred  stockholders  may  also  be  given  the 
sole  right  to  vote,  to  the  exclusion  of  the  holders  of  the  common 
stock." 
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2  Claik  &  Marshall,  Corportions,  p.  1320: 

"In  the  absence  of  charter  or  statutory  provisions  or  valid 
stipulation  to  the  contrary,  holders  of  preferred  stock  have  the 
same  right  as  holders  of  common  stock  to  vote  at  stockholders' 
meetings.  And  their  contract  may  even  give  them  the  right  to 
vote  to  the  excltision,  for  a  time,  of  the  holders  of  common  stock, 
so  as  to  place  the  management  of  the  corporation  entirely  in  their 
hands  for  the  time  specified." 

1  Thompson,  Corporations,  Section  859: 

**The  rule  that  a  right  to  vote  follows  the  ownership  of  stock 
means  that  in  the  absence  of  any  common  restriction  upon  all 
stock,  or  upon  a  class  of  stock,  this  right  prevails.  That  is,  the 
right  of  a  stockholder  to  vote  can  not  be  arbitrarily  abridged 
and  is  not  subject  to  unreasonable  restriction.  But  the  rule  is 
equally  emphatic,  if  not  so  general,  that  restrictions  may  be 
placed  upon  the  right  to  vote ;  or,  as  sometimes  stated,  the  right 
to  vote  may  be  separated  from  the  ownership  of  stock.  It  must 
be  remembered,  in  this  connection,  that  stockholders  can  make 
any  agreement  respecting  their  stock,  or  the  voting  of  it,  that 
they  may  see  fit  or  deem  wise,  except  agreements  that  are  void 
as  against  public  policy.  •  *  *  It  is  simply  a  contract  rela- 
tion between  the  two  classes  of  stockholders,  in  which  the  public 
has  no  concern." 

4  Thompson,  Corporations,  Section  3605 : 

"The  whole  matter  is  one  of  contract  or  of  statutory  regula- 
tion, and  it  would  not  be  improper,  where  there  is  no  statutory 
or  charter  prohibition,  to  confer  the  sole  right  to  vote  upon  the 
preferred  stockholders  to  the  exclusion  of  the  holdei*s  of  the 
common  stodL" 

The  provision  in  Section  8712  relating  to  such  meetings  as 
that  here  under  consideration,  that  "for  each  share  of  stock  on 
which  all  the  installments  called  for  by  the  board  of  directors 
are  paid,  the  holders  thereof  shall  be  entitled  to  one  vote"  is  not 
a  prohibition  of  any  agreement  between  the  stockhoders  to  the 
contrary,  namely,  an  agreement  giving  the  sole  voting  rights  to 
the  preferred  stockholders. 

As  we  have  seen,  the  Supreme  Court  of  Ohio  held  in  the  case 
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of  Miller  v.  Ratterman,  that  the  preferred  stockholders  might  be 
deprived  of  the  right  to  vote,  even  though  the  statute  at  that 
time  expressly  provided  that  in  the  election  of  directors  **each 
share  shall  entitle  the  owner  to  as  many  votes  as  there  are  direc- 
tors to  be  elected."  In  other  words,  Section  8712  simply  re- 
lated to  the  voting  rights  of  the  stockholders  in  the  absence  of  an 
agreement  to  the  contrary. 

It  is  contended  that  Section  8712  was  passed  after  Section 
8669,  which  authorizes  the  corporation  to  create  restrictions  or 
qualifications  of  the  voting  powers,  and  that  therefore  it  amends 
or  limits  Section  8669. 

This  does  not  follow  because  the  later  statute  is  not,  as  a 
matter  of  fact,  inconsistent  with  the  earlier  one,  Section  8712, 
providing  for  the  voting  at  a  meeting  where  a  sale  of  the  entire 
assets  of  a  corporation  is  being  considered,  is  like  Section  8636, 
which  provides  for  the  election  of  directors,  subject  to  the  pro- 
visions of  Section  8669  and  to  the  law  of  Ohio  before  and  without 
such  Section  8669,  which  authorizes  agreements  among  the  stock- 
holders, embodied  in  the  articles  of  incorporation  or  otherwise, 
excluding  one  or  the  other  class  from  the  right  to  vote. 

If  the  Legislature  had  intended  to  prohibit  the  exclusion  of 
common  or  preferred  stockholders  from  the  right  to  vote  under 
Section  8712,  it  would  have  said  so,  as  it  did  recently  in  Section 
8698  (as  amended  March  30,  1917;  107  0.  L.  on  p.  415). 

In  the  section  just  referred  to,  which  relates  to  meetings  called 
for  the  purpose  of  increasing  the  stock,  issuing  preferred  stock, 
etc.,  the  Legislature  uses  the  following  language : 

'*For  the  purposes  of  this  section  restrictions  or  limitations  .on 
the  voting  power  of  any  of  the  authorized  capital  stock  shall  not 
apply." 

This  section  provides  for  increase  of  capital  stock,  in  effect  it 
grants  a  franchise,  a  right  from  the  state,  and  therefore  the 
state  is  directly  interested  and  would  naturally  prescribe  the 
terms  and  procedure  without  reference  to  the  contractual  rela- 
tions of  the  stockholders.     In  doing  so,  the  state  provided,  in 
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Q.  C.  8698,  that  **for  the  purposes  of  this  Section,  restrictions 
or  limitations  on  the  voting  powers  of  any  of  the  authorized 
capital  stock  shall  not  apply;*'  in  other  words,  that  the  amount 
of  stock  which  must  agree  to  the  increase  is  to  include  all  stock 
without  reference  to  limitations  upon  the  voting  power;  other- 
wise the  state  will  not  grant  authority  to  increase  the  stock. 

The  Legislature  having  its  attention  called  to  the  restrictions 
and  limitations  on  voting  power  of  stock,  provided  only  in  this 
Act  of  March  30th,  1917,  that  they  should  be  disregarded  in 
proceedings  under  that  act.  It  limited  such  provision  to  *thc 
purposes  of  this  Section,"  viz.,  the  increase  of  stock.  If  it  had 
intended  those  restrictions  to  be  disregarded  in  proceedings 
under  Section  8712  it  would  have  said  so.  Expressio  unius  est 
cxclusio  alierius. 

In  the  case  of  State  v.  Gilbert,  75  0.  S.  1,  47,  the  court  said  at 
page  47 : 

**The  familiar  maxim  of  interpretation,  exp^esdo  unkis  est 
cxclusio  alierius,  applies  here ;  for  logically  the  express  grant  of 
certain  powers  and  silence  as  to  others  is  necessarily  a  \(dthhold- 
ing  of  those  not  named." 

In  Richards  v.  Market  Exchange  Bank  C^.,  81  0.  S.  348,  the 
2nd  syllabus  is  as  follows : 

"Section  3175j,  Revised  Statutes,  relating  to  the  discharge  of 
negotiable  instruments,  provides  in  what  manner,  and  for  what 
causes,  such  instruments  maj^  be  discharged,  and,  by  force  of 
the  rule  expressio  unuius  est  exclusio  altering,  sureties  upon  such 
instruments  who  are  primarily  liable  thereon  can  not  be  other- 
wise relieved  from  responsibility  for  their  payment." 

So,  in  the  case  at  bar,  the  expression  of  the  T^egislature  that 
restrictions  on  voting  power  of  stock  should  be  disregarded  in 
the  matter  of  the  increase  of  stock,  implies  that  without  such 
expressed  provision  by  the  Legislature  tbev  would  not  have  been 
disregarded,  and  further  implies  that  in  all  other  matters  they 
are  not  to  be  disregarded. 

If  it  be  suggested  that  the  increase  of  stock  is  a  matter  of  less 
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importance  than  a  sale  under  Section  8712,  the  answer  is  that 
the  Legislature  has  said  with  respect  to  one  that  the  limitations 
and  restrictions  on  the  voting  power  of  different  classes  of  stock 
shall  be  ignored,  and  with  respect  to  the  other  has  ipade  no  such 
declaration.  It  is  not  for  the  courts  to  add  a  limitation  where 
none  is  provided  by  the  Ltgislature. 

It  is  clear,  therefore,  that  by  contract,  with  or  without  the 
statute,  the  common  stockholders  were  lawfully  deprived,  on  t^ie 
contingency  which  had  happened  in  this  case,  of  the  power  to 
vote. 

"While,  of  course,  their  interest  in  the  corporate  property 
ex)uld  not  be  taken  from  them,  or  their  rights  therein  impaired, 
they  could  have  nothing  to  do  with  the  management  of  the  com- 
pany and  in  any  matter  upon  which  they  would  ordinarily  have 

the  right  to  vote  they  no  longer  had  that  right. 

The  common  and  preferred  stockholders  in  the  case  at  .bar,  at 

least  during  the  contingency  of  failure  of  dividend  payments, 
were  bound  by  the  contractual  conditions  contained  in  the  com- 
pany's articles  of  incorporation,  in  their  acceptance  of  stock  in 
said  corporation.  The  conditions  were  not  illegal  or  improper 
and  by  the  terms  thereof  on  the  default  of  the  company  to  pay 
its  semi-annual  preferred  dividends  for  six  periods  the  holders 
of  the  preferred  stock  obtained  the  sole  and  exclusive  right  to 
vote  at  all  stockholders  meetings.  The  whole  matter  was  one  of 
contract,  was  reasonable  and  fair  and  on  the  happening  of  the 
contingency  conferred  upon  the  preferred  stockholders  the  sole 
right  to  vote  to  the  exclusion  of  the  holders  of  common  stock. 
In  law  the  common  stockholders  are  presumed  to  have  known 
of  this  limitation  upon  their  right  to  vote  when  the  common 
stock  was  accepted,  and  they  may  make  any  agreement  respect- 
ing their  stock  or  the  voting  of  it,  that  they  may  see  fit  or  deem' 
wise,  except  agreements  that  are  void  as  against  public  policy, 
such  is  simply  a  contract  relation  between  the  two  classes  of 
stockholders,  in  which  the  public  has  no  concern. 

As  to  the  second  issue  we  find  that  the  action  that  was  taken 
by  the  board  of  directors  and  by  a  majority  of  the  stockholders 
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of  the  defendant  company  who  had  the  right  to  vote  can  not  be 
saecessfuUy  attacked  by  dissenting  stockholders  except  upon  sub- 
stantial proof  of  bad  faith. 

Clark  and  Marshall  on  Corporations : 

Section  554.  Discretionary  powers  of  directors  or  majority  of 
the  stockholders. 

(a)  In  general — The  doctrine  that  a  stockholder  may  sue  in 
equity  to  redress  or  prevent  wrongs  on  the  part  of  the  directors 
or  majority  of  the  stockholders,  or  to  obtain  redress  on  behalf 
of  the  corporation  for  injuries  by  strangers,  where  he  can  not 
obtain  relief  through  the  corporation,  does  not  give  a  stock- 
holder the  right  to  maintain  such  a  bill  where  the  act  complained 
of,  or  the  refusal  of  the  directors  or  majority  of  the  stockholders 
to  sue,  is  properly  within  the  discretionary  power  with  respect 
to  the  internal  affairs  of  the  corporation  vested  in  them  by  the 
charter.  So  long  as  they  act,  not  fraudulently,  illegally,  or 
oppressively,  but  in  good  faith,  in  the  exercise  of  their  discretion, 
end  for  what  they  deem  to  be  the  best  interests  of  the  company, 
a  court  of  equity  has  no  jurisdiction  to  interfere  at  the  suit  of 
a  dissenting  stockholder,  or  a  dissenting  minority  of  the  stock- 
holders. Such  a  suit  can  not  be  maintained  by  showing  a  mere 
mistake  or  error  of  judgment  on  the  part  of  the  directors  or 
majority  of  the  stockholders.  Their  conduct  must  be  ultra  vires, 
illegal,  fraudulent,  or  oppressive." 

A  majority  stockholder  of  a  corporation  does  not  occupy  any 
confidential  or  trust  relation  to  the  corporation  or  the  other 
stockholders  in  the  matter. 

It  is  contended  that  majority  stockholders  occupy  a  relation 
to  the  other  stockholders  requiring  them  to  exercise  good  faith, 
etc.  Of  course  this  proposition  is  not  denied,  but  we  fail  to  find 
clear  and  convincing  evidence  of  bad  faith  in  this  case.  No 
presumption  of  bad  faith  arises  from  the  fact  that  a  majority 
stockholder,  as  such,  votes  at  a  stockholders'  meeting  in  favor  of 
JEi  sale  to  another  corporation  in  which  he  is  interested.  We  have 
carefully  considered  all  the  evidence  of  what  occurred  between 
the  parties  at  the  time  of  this  sale — the  financial  condition  of 
the  defendant  company  at  that  time  and  for  a  long  time  prior 
thereto — and  are  forced  to  the  conclusion  that  the  directors  were 
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doubtless  compelled  and  constrained  to  do  the  very  thing  they 
did  to  prevent  bankruptcy  results  or  a  forced  public  sale.  If 
the  assets  had  been  sold  in  bankruptcy  or  public  sale  we  are 
sanguine  that  the  stockholders  and  directors  complained  of  could 
have  purchased  them  at  a  much  better  advantage  to  themselves 
than  could  possibly  obtain  in  the  present  sale.  Under  all  the 
circumstances  the  company's  interests  by  this  sale  were  more 
advantageously  secured  than  could  have  been  possible  in  bank- 
ruptcy. We  are  not  convinced  or  satisfied  by  conclusive  proof 
or  by  a  preponderance  of  the  proof  that  the  directors  and 
officers  of  the  defendant  company  acted  fraudulently  and  in  bad 
faith  in  the  matter  of  this  sale. 

The  directors  made  the  sale  to  the  other  company  presumably 
in  the  exercise  of  their  best  judgment  and  it  is  not  open  to  at- 
tack on  the  ground  of  inadequacy  of  price ;  that  was  a  matter  for 
the  directors  to  determine  and  is  not  open  to  review  by  a  court 
of  equity  without  a  clear  showing  of  fraud  or  bad  fcith. 

It  follows  and  we  find  that  the  prayer  of  plaintifi'  must  be  de- 
nied and  the  cause  of  action  dismissed. 


DEFENSE  OF  INSURANCE  COVERING  THE  DAMAGE  SUSTAINED. 

Superior  Court  of  Cincinnati. 

Walter  J.  Berg  v.  John  Sofge. 

Decided,  March  31,  1915. 

Claim  for  Damages  to  Automobile — Defense  of  Payment  of  all  Loss  by 
Insurance  Company — Subrogation. 

A  wrong  doer  can  not  escape  liability  for  damages  on  the  plea  that  the 
injured  parly  has  been  indemnified  bv  a  thirc^  person,  such  as  an 
insurer,  with  whom  the  wrong  doer  is  not  in  privity  and  with 
whom  he  has  no  connection. 
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Wolf  &  Bailey,  for  plaintiff  in  error. 
Robertson  A  Buchwaliet.  for  defendant  in  error. 


PUGH,  J. 

The  second  defense  set  up  in  the  reply  to  the  defendant's 
cross  petition  has  been  demurred  to  as  not  setting  out  facts  suffi- 
cient in  law  to  constitute  a  defense  to  the  cause  of  action  stated 
in  said  cross  petition. 

The  cause  of  action  in  question  consists  of  a  claim  for  damages 
for  injuries  to. an  automobile,  arising  from  an  alleged  tort,  and 
Ihe  defense  involved  in  this  demurrer  in  substance  is  that  the 
defendant  was  insured  against  these  injuries,  and,  since  the 
accident,  has  been  paid  the  entire  loss,  i.  e.,  the  damages  claimed 
in  this  action. 

The  insurer — a  company,  by  the  way — is  not  a  party  to  this 
action,  nor  does  it  appear  that  any  steps  whatever  have  been 
taken  to  enforce  any  claim  by  it  against  the  alleged  wrongdoer. 

It  is  argued,  and  is  so  pleaded  though  the  allegations  is  a  mere 
conclusion  of  law — that  the  effect  of  the  payment  of  the  entire 
loss  was  to  subrogate  the  insurer  to  the  cause  of  action  contained 
in  the  cross  petition,  and  therefore,  such  payment  operated  as  an 
equitable  assignment  of  the  claim  to  said  insurer.  Hence,  it 
follows  according  to  this  argument,  the  cross  petitioner  is  not 
the  real  party  in  interest,  and  under  General  Code,  Section 
11241,  can  not  maintain  this  action. 

The  fallacy  of  this  contention  in  the  opinion  of  the  court,  be- 
comes apparent  when  it  is  remembered  that  subrogation  is  pos- 
sibly  only  in  equity.  The  mere  payment  of  the  loss  by  an  insurer' 
does  not  ipso  facto  work  an  assignment.  It  merely  gives  an 
equity  to  be  subrogated  to  the  claim  thus  paid,  provided  there 
are  no  existing  equities  in  favor  of  the  insured  which  forbid 
such  subrogation.  Whether  there  arc  or  are  not  such  equities 
can  only  be  determined  in  an  action  to  which  both  the  insurer  and 
the  insured  are  parties,  and  where  each  can  set  out  his  equitable 
status  and  the  court  can  weight  and  determine  the  respective 
equitable  claims.    No  case  has  been  cited  or  found  where  a 
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wrong-doer  has  been  allowed  to  escape  liability  to  an  injured 
party  upon  the  plea  that  the  latter  has  been  indemnified  for  hib 
loss  by  a  third  person — ^such  as  an  insurer  with  whom  the  wrong- 
doer is  not  in  privity  and  with  whom  he  has  no  connection. 

The  argument  that  the  wrong-doer  would  be  compelled  to  pay 
damages  twice  over  if  the  injured  party  could  maintain  his  action 
after  having  been  reimbursed  by  his  insurer  has  no  foundation 
either  at  law  or  in  equity.  The  only  possible  recovery  by  the 
insurer  against  the  tort-feasor  would  be  on  the  groimd  of  subro- 
gaton  to  the  claim  of  the  injured  person,  and  any  defense  good 
against  the  latter  would  necessarily  be  good  against  anyone  sub- 
rogated to  the  claim.  A  recovery  by  and  payment  of  the  judg- 
ment to  the  injured  party  would  be  concluded  against  all  in 
privity  with  him,  and  would  settle  once  and  forever  all  claims  to 
subrogation. 

The  demurrer  will  therefore  be  sustained. 
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VAUDITY  OF  UNRECORDED  LEASES  WITH  PRIVILEDGE 

OF  AN  ADDITIONAL  TERM. 

Common  Pleas  Court  of  Montgomery  County. 

Staley,  Cbabb  &  Thomas  v.  Thomas  Cusack  Co. 

(two  cases.) 

Decided,  November;  1920. 

Pleading — Demurrer  Applies  to  the  Petition  as  it  Sta7ids  Without  Pre- 
sumption as  to  Outside  Facts — Leases  with  Covenants  to  *'Renew" 
and  Covenants  to  **ETtend**  Distinguished — Actions  hy  Foreign 
Corporations. 

1.  Demurrer  on  the  ground  of  lack  of  capacl  ty  to  sue  does  not  lie  against 

a  petition  filed  by  a  foreign  corporation,  where  there  is  nothing  on 
the  face  of  the  petition  to  show  lack  of  qualification  on  the  part  of 
the  plaintiff  to  bring  an  action  in  this  state  through  failure  to  make 
certain  filings  as  required  by  statute. 

2.  A  lease  for  one  year  with  a  privilege  of  renewal  for  an  additional 

three  years  is  not  open  to  the  construction  that  it  is  a  lease  for  four 
years,  and  therefore  invalid  unless  written,  acknowledged  and  re- 
corded. 

Snedikeb,  J. 

These  two  cases  are  before  the  comi;  on  demurrers  to  the  sev- 
eral petitions.  The  allegations  of  the  petition  in  Case  No.  46452 
are  to  the  effect : 

''Plaintiff  says  that  on  or  about  January  1,  1919,  it  entered 
into  a  written  contract  with  the  defendant  whereby  it  acquired 
for  one  year  from  said  date  exclusive  advertising  rights  for  the 
west  wall  of  defendant's  store  located  on  premises  known  as 
1028  and  1031  West  Fifth  street,  Dayton,  Ohio.  That  as  a  part 
of  said  contract,  plaintiff  was  granted  privilege  of  renewal  of  the 
same  for  an  additional  period  of  three  successive  years  on  the 
same  terms." 

In  Case  No.  46480,  the  allegations  of  the  petition  are : 

'  *  Plaintiffs,  Staley,  Crabb  &  Thomas,  says  that  it  is  a  corpora- 
tion engaged  in  display  advertising  by  means  of  out  door  walls, 


210        MONTGOMERY  COUNTY  COMJMON  PLEAS. 

Staley  v.  Cusac  Company.  [Vol.  28  (N.8.) 

bill  boards;  that  its  principal  place  of  business  is  located  in 
Indianapolis,  Ind. ;  that  defendant,  The  Thomas  Cusack  Co.,  is 
also  a  corporation  engaged  in  the  same  line  of  business  as  a 
competitor  and  rival  of  plaintiff,  and  has  its  principal  place 
of  business  in  the  city  of  Chicago,  III. ;  that  both  plaintiff  and 
defendant  are  engaged  in  said  business  in  the  city  of  Dayton, 
Ohio ;  that  plaintiff  has  rights  by  virtue  of  certain  written  con- 
tracts with  certain  lessors  to  the  use  of  certain  walls  in  said 
city  of  Dayton,  and  also  to  the  use  of  certain  land  in  said  city 
for  bill  board  display;  that  in  each  and  every  one  of  said 
written  contracts  there  is  granted  to  the  plaintiff,  privilege  of 
renewal  of  said  lease  or  contract  for  three  successive  years  on 
tlie  same  terms;  that  in  each  and  every  one  of  said  contracts 
which  is  in  writing,  it  has  the  privilege  of  renewal  for  one  year 
from  the  respective  dates  hereinafter  set  forth,  and  has  there- 
fore in  each  and  every  case  acquired  a  contract  writing  for  one 
year  from  and  after  the  respective  dates  of  expiration  herein- 
after set  forth." 

The  grounds  of  the  demurrers  filed  are  in  each  case : 

1.  That  said  plaintiff  as  shown  by  the  petition  has  no  legal 
capacity  to  sue,  and  if  the  court  should  find  that  this  demurrer 
on  that  ground  is  not  well  taken,  then, 

2.  That  the  petition  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action. 

Upon  the  argument  of  these  demurrers,  counsel  for  defendants 
made  and  endeavored  to  support  two  contentions.  First,  they  say 
ants  made  and  endeavored  to  support  two  contentions.  First. 
that  the  plaintiff  is  a  foreign  corporation  and  these  petitions  do 
not  show  that  it  has  complied  with  the  law  of  Ohio  with  respect 
to  filings  required  in  order  to  qualify  it  to  bring  an  action  in 
this  state.  Neither  of  these  petitions  have  anything  to  show 
with  respect  to  whether  or  not  plaintiff  has  so  complied  with 
the  law.  They  do  not  on  their  face  allege  that  it  has  not  so 
complied,  and  therefore,  do  not  so  show  that  it  is  unqual- 
fied  at  this  time  to  bring  an  action  in  this  state.  We 
understand  that  a  demurrer  applies  itself  to  the  petition  as  it 
stands  without  any  presumption  as  to  facts  outside  of  the  peti- 
tion. The  old  rule  that  a  pleading  must  be  taken  more  strongly 
against  the  pleader  is  not  now  so  much  observed  as  formerly, 
and  if  it  were,  it  would  not  serve  the  purpose  of  the  defendants 
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in  their  demurrers.  If  these  petitions  indicated  on  their  face 
that  plaintiffs  had  not  made  proper  filinjsrs,  then  the  demurrers 
would  be  well  taken,  but  as  thev  do  not  so  show,  the  demurrers 
ought  to  be  and  are  accordingly  overruled  in  that  regard. 

The  next  point  suggested  by  counsel  was  with  respect  to  the 
invalidity  of  the  lease  set  out  in  Case  No.  46452.  Defendants 
claim  that  a  lease  to  the  plaintiff  for  one  yeai  with  the  privilege  of 
renewal  of  the  same  for  an  additional  period  of  three  successive 
years  ought  to  be  construed  as  a  lease  for  four  years,  and  that 
so  construed  it  ought  to  be  written,  acknowledged  and  recorded. 

Upon  examining  the  authorities  bearing  upon  the  contention 
of  counsel  for  defendant  in  this  behalf,  we  have  found  some  di- 
versity of  opinion  of  the  courts  of  last  resort  with  reference  to 
the  construction  of  a  contract  of  this  character. 

The  New  York  cases  (principally)  support  counsel,  and  there 
is  some  comfort  to  be  derived  from  the  decisions  of  Massa- 
chusetts. Upon  a  careful  consideration  of  the  question,  we  are 
not  prepared  to  follow  these  states.  Speaking  respectfully,  we 
think  that  the  courts  last  referred  to,  have  overlooked  to  some  ex- 
tent,  the  meaning  of  the  English  language  in  rendering  their 
opinions.  The  whole  matter  can  be  determined  by  a  proper 
definition  of  the  word  ** renewal." 

In  the  68  W.  Va.,  the  Supreme  Court  at  page  330,  liad  the 
identical  question  before  it.     It  was  discussed  as  follows: 

'*Text  writers,  we  believe,  without  exception,  recognize,  as  do 
the  decisions,  the  distinction  between  leases  containing  covenants 
to  renew,  on  the  same  or  different  terms,  and  those  containing 
covenants  to  continue,  extend,  or  containing  such  words  as  'with 
the  privilege  to  have,'  *with  the  privilege  of  keeping,'  'with  the 
privil^e  if  desired,'  or  'at  the  option  of  the  lessee  for  a  further 
term.'  When  the  covenant  is  to  renew  it  is  generally  regarded 
that  the  lease  indicates  the  intention  of  the  parties  to  execute 
a  new  lease,  and  as  requiring  of  the  lessee  notice  to  the  lessor 
at  or  before  the  expiration  of  the  lease  of  his  eleetion  to  renew. 
Jones  on  Landlord  and  Tenants,  Sections  337-339;  taylor  on 
Landlord  and  Tenant^  Section  406;  tiffany  on  Landlord  and 
Tenant,  1514;  Underhil  on  Landlord  and  tenant,  1362.  Jones, 
Section  338,  su'bstantially  using  the  language  of  the  Wisconsin 
court  in  Kellock  v.  Scribner,  98  Wis.  104,  which  opposes  the 
rule  of  the  Missouri  and  New  Hampshire  courts,  says :    '  There 
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is  authority  that  the  words  (renew  and  extend)  should  be  con- 
strued in  accordance  with  their  ordinary  meaning.  Obviously, 
one  means  to  prolong,  or  to  lengthen  out,  the  other,  to  make  over, 
to  re-establish,  to  rebuild ;  and  those  courts  and  writers  that 
have  construed  them  accordingly  certainly  have  the  best  of  the 
argument,  if  the  judicial  construction  is  to  follow  the  true  defina- 
tion  of  the  words.'  " 

In  the  case  of  Harry  Gray  et  al  v.  Mater  <&  Zdbelein  Brewery 
et  al,  2  Cal.,  App.  Reports,  page  683.  The  case  was  a  lease  for 
two  years,  giving  an  option  to  renew  at  the  expiration  of  the 
term  to  the  party  of  the  first  part,  the  court  held  (page  658) : 

**The  remaining  point  necessary  for  consideration  presented 
by  appellants  is  that  the  language  in  the  lease,  giving  it  the 
effect  of  extending  the  option  to  the  second  party,  was  a  con- 
tract for  a  renewal  and  not  an  extension  of  the  lease.  With 
this  contention  we  agree." 

In  the  case  of  Doe  Bern  Kingston  Building  Society  v.  Rains- 
ford,  10  Upper  Canada  Queen's  Bench  Reports,  page  236,  the 
same  construction  was  placed  upon  a  covenant  to  renew  at  the 
end  of  the  term. 

Upon  examination  of  the  case  of  Swetland  &  Sons  Co.  v.  The 

Broynx  Realty  Co.,  17  0.  C.  C.  (N.  S.),  page  247  (which  was 

affirmed  without  opinion,  86  0.  S.,  313),  we  are  of  the  opinion 

that  the  same  question  was  decided  in  the  same  way  by  that 

court.     They  had  before  them  a  lease  which  was  for  three  years 

with  an  option  to  the  tenant  to  renew  or  extend  the  time  for 

another  like  period ;  and  upon  examination  of  the  case  found  in 

162  Mass.,  Section  473  they  state: 

**Nor  do  we  perceive  any  reason  for  holding  that  the  demise 
of  the  term  is  invalidated  by  annexing  thereto  the  additional 
agreement  to  lease  property  for  an  additional  period." 

On  the  whole  we  are  of  the  opinion  that  the  demurrer  to  the 
petition  in  Case  No.  46452,  and  the  demurrer  to  the  petition  in 
Case  No.  46480,  should  be  overruled,  and  an  entry  may  be  drawn 
accordingly. 
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DETERMINATION  THAT  TITLE  TO  LAND  WAS  ACQUIRED 

BY  DEVISE. 

Common  Pleaa  Court  of  Columbiana  County. 

Oalen  Summers  v.  Mabion  Hsastand  bt  al. 

Decided,  October  7,  1920. 

Title^Acquired  by  Devise  and  Not  by  Purcha8e--Altfiaugh  the  Deviseti 
ioas  Charged  uHth  Payment  of  a  Bequest, 

Title  to  land  devised  by  the  will  of  the  mother  to  her  son,  the  devise 
in  the  will  being  the  source  of  devisee's  title,  is  acquired  by  devise 
from  an  ancestor,  and  not  by  purchase,  although  charged  with  the 
payment  of  $700.00  by  the  devisee  to  his  sistter. 

George  T.  Farrell  and  (X  C.  Cannell,  for  plaintiflf. 
J.  B.  Carey,  for  answering  defendants. 

Moore,  J. 

This  action  is  brought  by  the  plaintiff  to  obtain  partition  of 
52.10  acres  of  land  in  Knox  township,  this  county.  The  peti- 
tion alleges  that  the  plaintiff  and  certain  of  the  defendants  are 
the  owners  of  said  land  and  tenants  in  common  as  heirs  of  one 
Everett  Summers,  deceased,  and  sets  out  the  share  of  each.  It 
then  alleges  that  the  defendants  Annis  Paxson,  Albert  Fox,  Otis 
Pox,  Viola  Fox  Summers  and  the  unto  lown  heirs  of  Solomon  Fox, 
deceased,  have  no  interest  in  said  lai  d,  but  claim  some  interest 
therein  as  heirs  of  Catherine  Summers,  deceased,  which  is  a 
cloud  upon  the  title  of  the  owners  thereof,  and  asking  that  they 
set  forth  their  claims  or  be  forever  barred,  and  they  have  an- 
swered claiming  they  are  the  owners  of  undivided  interests  in 
said  land,  and  that  the  said  land  came  to  Everett  Summers  by 
purchase.  The  plaintiff  claims  the  land  came  to  said  Everett 
Summers  bv  devise  under  the  will  of  Fannie  Summers. 

The  facts  are  these: 
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Many  years  ago  Fannie  Summers  became  the  owner  in  fee 
simple  of  said  land  by  deed  from  her  husband.  Said  Everett 
Summers  was  a  son  of  said  Fannie  Summers.  The  plaintiflE  is 
a  son  of  said  Fannie.  Certain  of  the  defendants  are  heirs  of  the 
other  children  of  said  Fannie  Summers,  deceased. 

Catherine  Summers  was  the  wife  of  said  Everett  Summers,  had 
no  children,  and  she  died  five  days  after  the  death  of  said  Everett, 
and  both  died  intestate.  The  said  answering  defendants  are 
the  heirs  of  said  Catherine,  and  not  related  to  said  Everett,  ex- 
cept by  his  marriage  to  Catherine. 

When  said  Fannie  Summers  died,  she  left  a  will  which  was 
duly  admitted  to  probate  in  the  probate  court  of  Stark  county, 
and  by  item  two  thereof  she  provided  as  follows : 

**Item  2.  I  give  and  devise  to  my  son  Everett  E.  Summers 
the  south  half  of  the  old  homestead  farm  which  was  deeded  to 
me  by  my  husband  George  S.  Summers  in  his  lifetime  situated 
in  Columbiana  county,  Ohio,  and  which  south  half  contains 
52  acres  of  land,  the  dividing  line  to  run  through  the  middle 
of  said  farm  east  to  west.  My  said  son  is  to  have  said  52  acres 
upon  the  condition  that  he  pay  to  my  daughter  Mary  P.  Meese 
the  sum  of  $700." 

It  is  admitted  that  said  Everett  did  pay  said  sum  of  $700 
to  said  Mary  F.  Meese. 

If  Everett  E.  Summers  acquired  his  title  by  purchase,  then 
said  answering  defendants,  heirs  of  Catherine  Summers,  would 
be  entitled  to  an  interest  in  said  land  under  Section  8574  of  the 
G.  C,  but  if  he  acquired  his  title  by  devise  under  said  will, 
then  said  heirs  of  Catheriue  would  have  no  title  or  interest  in 
said  land.     See  Sec.  8573,  G.  C. 

The  case  of  Beight  v.  Organ,  6  App.  R.,  281,  27  O.  C.  A.,  22, 
has  been  cited  to  the  court  as  controlling  in  the  instant  case,  but 
the  court  distinguishes  that  case  from  the  instant  case.  In  the 
Beight  case  Adam  Yarian  gave  to  his  daughter  Anna  Yarian 
his  farm  of  100  acres  of  land,  providing  she  pay  to  the  executor 
within  three  years  after  testator's  death  the  sum  of  $4,000. 
She  was  to  elect  whether  or  not  she  would  take  the  farm  at  the 
price  mentioned.  The  executor  was  directed  to  convey  the  farm 
to  her  upon  the  payment  of  the  $4,000.     If  she  did  not  elect 
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to  take  the  farm  at  the  price  mentioned,  the  executor  was  or- 
dered to  sell  it  to  others.  The  $4,000  and  all  testator's  other 
property  was  to  be  divided  share  and  share  alike,  and  Anna 
being  a  daughter,  it  is  fair  to  presume  she  was  to  get  her 
share  thereof.  Then  Judge  Farr,  in  the  opinion  on  page  290, 
quotes  the  words  of  the  will  as  follows:  *'The  money  arising 
from  the  sale  of  my  farm,*'  and  then  says,  **Adam  Yarian  re- 
garded it  as  a  sale,  for  he  expressly  so  stated." 

In  said  Beight  case  it  is  not  so  stated  in  the  opinion  of  the 
coiui;,  yet  from  the  language  of  the  will,  where  it  states  **at 
the  price  mentioned,"  it  is  fair  to  infer  that  the  father  and 
daughter  had  discussed,  and  probably  agreed  upon,  the  price 
at  which  she  might  elect  to  take  said  farm  of  100  acres.  All 
that  was  devised  to  the  daughter  was  a  mere  option  on  her  part 
to  purchase  at  said  price. 

In  the  instant  case  the  $700  was  to  be  paid  to  a  daughter  of 
Fannie  Summers,  and  not  to  the  executor.  Everett  E.  Sum- 
mers was  not  to  elect  to  take  the  52  acres  at  the  price  mertr- 
tioned.  There  is  nothing  in  the  Summers  will  about  the  devise 
to  Everett  being  a  sale,  nor  was  he  to  share  in  the. $700  so  to 
be  paid  by  him  to  his  sister.  ,  Everett,  under  the  will  of  his 
mother,  took  the  52  acres  by  the  devise  of  the  same  to  him 
charged  with  paying  the  $700  to  his  sister,  and  she  could  en- 
force the  payment  of  the  same  by  action  against  the  52  acres 
making  him  the  defendant.  The  said  52  acres  is  a  farm  worth 
heretofore  and  now  several  thousand  dollars,  and  certainly 
Fannie  Summers  did  not  consider  she  was  selling  the  52  acres 
to  Everett,  but  intended  it  as  a  gift  to  him  by  the  devise  in  her 
will  with  th8  charge  upon  it  of  the  $700  to  Mrs.  Meese. 

There  is  another  case  directly  in  point  in  Ohio,  Kibler  v. 
Blair,  20  N.  P.  (N.  S.),  303,  in  which  it  is  held  as  follows: 

**A  devise  to  a  son  is  not  made  non-ancestral  by  a  gift  of 
$5,000  to  a  daughter  made  a  lien  on  the  devise,  for  the  devise 
is  merely  diminished  by  $5,000,  but  its  nature  is  not  changed. ' ' 

The  cases  94  0.  S.,  17  and  16  0.  C.  C.  R.,  171,  throw  some 
light  on  the  question  in  the  instant  case. 
On  page  181  in  the  opinion  of  said  case  in  16  0.  C.  C.  R.,  — , 
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the  court  say,  the  statute  says,  ''When  a  person  dies  intestate 
having  right  or  title  to  any  real  estate  or  inheritance  in  this 
state,  which  title  came  to  such  intestate  by  descent,  devise  or 
deed  of  gift  from  an  ancestor,  the  court  is  not  at  liberty  to 
follow  into  fields  of  equity  or  hunt  after  equitable  titles,  when 
there  is  a  legal  title  the  intestate  died  seized  of.  That  legal 
title  is  the  only  one  comprehended  by  the  statute.  The  source 
of  it  to  the  intestate  determines  whether  the  estate  is  to  descend 
as  ancestral  or  non-ancestral  property."  The  source  of  title 
to  Everett  £.  Summers  of  said  52  acres  is  the  devise  of  the  same 
to  him  in  the  will  of  his  mother,  and  that  title  he  took-  directly 
under  and  by  virtue  of  the  will  alone. 

In  Beight  v.  Organ,  supra,  the  source  of  the  daughter's  title 
was  the  deed  from  the  executor,  for  by  that  will  upon  payment 
of  the  $4,000,  **the  price  mentioned*'  in  the  will  by  the  daugh- 
ter to  the  executor,  he  was  to  convey  the  said  100  acres  to  her, 
and  he  did  so  convey  the  same. 

In  189  111.,  107,  59  N.  E.,  606,  the  sixth  paragraph  of  the 
syllabus  is  as  follows: 

**6.  A  provision  in  a  will  as  follows:  •!  give  and  bequeath 
to  my  son  E.  certain  land  provided  he  pay  to  my  daughter  H. 
within  two  years  of  my  death,  the  sum  of  $1,000,  and  to  my 
daughter  M.  within  three  years  of  my  death,  the  sum  of  $l,O0iO 
— passed  title  absolutely  to  the  son  charged  with  the  payment 
of  the  legacies." 

In  Kinney  v.  Olasgmo  et  d,  53  Pa.,  141,  in  the  fifth  para- 
graph of  the  syllabus,  it  is  held  that, 

''Independently  of  an  express  intent,  the  chargg  of  a  legacy 
on  a  devise  greater  than  the  devisee  would  take  by  descent,  will 
not  convert  a  devise  into  a  purchase." 

In  the  opinion  of  the  court  on  page  145  of  said  case,  it  is 
said: 

**  There  being  no  testamentary  rule  by  which  the  land  can 
be  apportioned  between  the  gratuity  and  the  encumbrance, 
there  is  no  reason  to  conclude  that  the  testator  meant  to  devise 
any  portion  of  the  land  in  consideration  of  the  payment  of 
the  charge  upon  it. .  And  independently  of  an  express  intent, 
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there  is  nothing  in  the  charge  itself  which  should  convert  the 
devise  into  a  mere  purchase.  The  subject  of  it  still  retains  its 
prime  character  as  a  gratuity.  Its  tint,  it  is  true,  is  changed 
by  the  mixture,  but  its  color  remains  the  same.  The  payment 
but  diminishes  the  value  of  the  gratuity,  but  not  its  character." 

In  the  instant  case  this  court  is  of  the  opinion  that  Everett 
E.  Summers  took  said  52  acres  under  said  will  of  his  mother 
by  devise  from  an  ancestor,  and  not  by  purchase,  and  there- 
fore the  said  answering  defendants  have  no  interest,  right  or 
title  to,  or  in  said  52  acres,  or  any  part  thereof,  and  a  decree 
may  be  entered  accordingly. 


COMPENSATION  WHERE  DEATH  IS  CAUSED  BY  HEAT  STROKE. 

Common  Pleas  Court  of  Hamilton  County. 

Kate  White  v.  Wallace  Yaplb  et  al. 

Decided,  January  Term,  1921. 

Warhmen*t  Compensation — Heat  Stroke  an  Injury  for  Which  Compen- 
%atUm  May  he  Claimed — Use  o/  Intoxicating  Liquor  hy  the  Dece- 
dent— Beparation  from  his  Family  at  Intervals  Does  Not  Deprive 
Them  of  the  Right  to  Compensation. 

1.  The  fact  that  one  killed  during  the  course  of  his  employment  was 

addicted  to  the  use  of  intoxicating  liquor  and  such  use  may  have 
contributed  to  his  death  from  heat  stroke,  will  not  be  permitted  to 
militate  against  the  claim  of  his  dependent  widow  and  children, 
where  it  appears  that  the  stroke  was  suftered  in  the  course  of  his 
employment  and  while  at  work  in  the  hot  sun  of  a  July  day. 

2.  Neither  does  the  fact  that  the  decedent  had  not  lived  continuously 

with  his  family  bar  recovery  by  his  dependent  widow  and  three 
small  children  of  the  gross  amount  payable  under  the  statute. 

Dabbt,  J. 
.   This  is  an  appeal  from  the  order  of  the  Industrial  Commis- 
sion of  Ohio,  disallowing  the  plaintiff's  claim  for  compensation, 
hy  reason  of  the  death  of  her  husband,  John  White,  while  in  the 
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employ  of  a  contributor  to  the  state  insurai?ee  fund. 

In  the  petition  it  is  alleged  that  White  was  in  the  employ  of 
P.  M.  Quill,  a  general  contractor,  as  a  laborer  working  in  a  ditch 
in  Cincinnati,  and  that  while  so  working  he  suddenly  collapsed 
and  suffered  a  heat  stroke,  which  caused  his  death  the  following 
day,  July  18,  1916;  that  said  stroke  occurred  in  the  course  of  his 
employment,  and  that  he  left  his  widow,  the  plaintiflf,  and  three 
minor  children  aged  seven,  ten  and  twelve  years,  who  were  de 
pendent  upon  him  for  support. 

The  answer  admits  the  application,  and  its  disallowance :  that 
the  deceased  was  in  the  employ  of  Quill,  who  was  a  contractor, 
and  contributor  to  said  insurance  fund. 

On  the  trial  it  was  agreed  that  the  children  were  as  named 
in  the  petition ;  that  the  average  weekly  wage  of  the  deceased  at 
or  about  the  time  of  his  death,  was  $11.00. 

The  plaintiff  claims  that  the  death  resulted  directly  from  heat 
stroke  suffered  in  the  course  of  employment  of  the  deceased;  that 
the  deceased  was  at  the  time  living  with  his  wife  and  minor  chil- 
dren, who  were  entirely  dependent  upon  him,  and  that  plaintiff 
is  entitled  to  an  award  of  two-thirds  of  the  average  weekly  wage, 
for  the  full  period  of  six  j^ears  from  and  after  his  death. 

It  is  claimed  on  behalf  of  the  defendants,  that  the  eviclenw 
does  not  show  an  injury  received  in  the  course  of  employment 
which  is  compensable  under  the  laws  of  the  itate ;  that  the  death 
of  deceased  was  not  caused  by  heat  prostration,  or  if  it  was/that 
it  was  brought  about  directly  by  the  use  of  intoxicating  liquors  so 
as  not  to  be  compensable,  and  that  the  deceased  was  not  living 
with  his  family  at  the  time,  but  was  in  fact  separated  from  it. 

The  testimony  tends  to  show  that  on  July  17,  1916,  the  de- 
ceased went  to  work  about  seven  o  'clock  in  the  morning,  digging 
first  in  a  manhole,  and  afterwards  in  the  street,  for  his  employer; 
that  he  continued  at  this  work  until  about  four  o'clock  in  the 
afternoon,  when  he  collapsed  and  fell  to  the  street :  a  physician 
was  called  who  administered  temporary  relief,  and  ordered  his 
immediate  removal  to  the  General  Hospital:  said  physician 
stated  that  he  suspected  when  he  saw  the  patient  that  it  wiis  a 
case  of  heat  stroke.    The  deceased  livec}  until  the  following  day 
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at  10:30  p.  m.,  when  he  died.    The  death  certificate  filed  with  the 
board  of  health  of  this  city,  gives  the  canse  of  death  in  theac 
words:    **Heat  stroke.     Oedema  of  Brain.    Heat  intoxication. 
Contributory:  Heat  Intoxication."     The  hospital  records  con 
tain  similar  statements. 

Dr.  DeCourcy,  who  called  on  the  patient  of  the  afternoon  of 
the  day  he  was  injured,  examined  him  and  gave  it  as  his  opinion 
that  death  was  due  to  heat  stroke  and  concussion  of  the  brain. 

The  testimony  further  shows  that  the  deceased  was  a  man 
some  6  feet  in  height,  weighing  about  180  pounds;  was  a  power- 
iul,  muscular  man,  and  had  not  been  under  medical  treatment  for 
a  number  of  years;  that  he  was  addicted  to  the  use  of  intoxicants 
more  or  less,  to  what  extent  is  uuceiiain. 

One  witness,  Lena  Grim,  testified  that  he  was  on  a  spree  three 
days  during  the  week  immediately  before  his  death.  He  was 
actually  away  from  his  employment  during  three  or  four  days  in 
that  week;  his  wife  testified  that  he  was  home  with  her  on  ac- 
count of  her  illness;  and  a  statement  signed  by  the  witness,  Mrs. 
Grim,  was  presented  in  evidence  tending  to  contradict  her  state- 
laent  that  he  was  intoxicated  during  the  week  before  his  death. 
The  language  of  the  statement  was — 

**that  she  had  never  seen  him  under  the  influence  of  liquor  dur- 
ing the  week  previous  in  which  he  was  overcome  by  heat,  and 
had  no  liquor  in  or  around  my  house." 

The  deceased  in  the  week  before  his  prostration  complained 
of  the  heat,  and  the  evidence  shows  that  the  temperature  on  the 
day  before,  and  the  day  of  his  prostration  and  the  day  after,  was 
respectively,  93  degrees,  91  degrees,  93  degrees.  The  testimony 
in  the  case  was  that  excessive  use  of  intoxicants  might  reduce  the 
resistance  of  the  body  to  the  effects  of  excessive  heat.  Many 
cases  have  been  discussed  in  argument  touching  upon  the  ques- 
tion as  to  whether  or  not  heat  prostration  is  an  injury  received 
in  the  course  of  employment.  This  court  has  heretofore  decided 
that  it  is. 

In  the  case  of  HaH  v.  Bxiffy  ei  al,  comprising  the  Ohio  Indus- 
trial Commission,  the  deceased  was  employed  in  a  factory  doing 
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hardy  continuous,  monotonous  labor,  during  a  very  hot  mantfa, 
and  in  the  middle  of  one  afternoon,  took  sick  and  on  the  same 
night  died  as  a  result  of  heat  prostration.  Some  months  before 
this  he  had  undergone  an  operation  for  appendicitis. 

Since  the  Haft  decision  was  rendered,  the  decision  of  the 
Court  of  Appeals  of  Franklin  county,  in  Industrial  C>pfnmUsian 
of  Ohio  V.  Brwntj  was  called  to  the  attention  of  the  court ;  that 
decision  fully  sustains  the  position  that  sun  stroke,  or  heat  stroko, 
is  an  injury  within  the  workme^i's  compensation  law.  The  policy 
of  this  beneficent  law  is  best  set  forth  in  Section  1465-91,  which 
provides : 

^^Such  board  shall  not  be  bound  by  the  usual  common  law  or 
statutory  rules  of  evidence  or  by  any  technical  or  formal  rules 
of  procedure,  other  than  as  herein  provided ;  but  may  make  the  in- 
vestigation in  such  manner  as  in  its  judgment  is  best  calculated 
to  ascertain  the  substantial  rights  of  the  parties  and  to  carry  oat 
justly  the  spirit  of  this  act." 

In  Indiistrial  Commission  v.  Pora,  100  0.  S.,  218,  it  is  said: 

' '  The  real  spirit  of  this  act  is  to  measurably  banish  technically 
and  to  do  away  with  the  nicety  of  distinction  so  often  observable 
in  the  law,  and  commands  a  liberal  construction  in  favor  of  em- 
ployees." 

In  Musselli  v.  Industrial  Commission,  28  O.C.A,,  97,  it  was 
held: 

**The  fact  that  one  killed  in  the  course  of  his  employment  had 
contracted  a  bigamous  marriage  does  not  bar  his  legal  vdfe  living 
in  Italy  from  receiving  benefits  under  the  Ohio  workmen's  com- 
pensation act,  where  there  is  no  evidence  that  she  had  been  other 
than  a  faithful  wife." 

In  an  opinion  by  the  Attorney  General  dated  May  23, 1916,  14 
0.  L.  R.,  382,  is  the  following  : 

''Claims  arising  under  the  Ohio  workmen's  compensation  law 
where  the  proof  is  controlled  by  Section  44  of  the  Act,  Section 
1465-91,  General  Code,  should  be  clear  but  any  doubt  of  a  claim- 
ant to  participate  in  said  fund  should  be  weighed  carefully  f» 
favor  of  the  claimant." 
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Speculation  as  to  what  effect  his  intoxication  may  have  had 
upon  the  death  of  the  deceased  is  idle.  As  the  court  understands 
the  record  there  is  no  question  but  that  heat  stroke,  or  heat  pros- 
tration brought  about  the  death  of  this  man :  thougrh  it  might  have 
been  induced  or  contributed  to  by  other  conditions  found  in  the 
body ;  but  the  fact  that  he  was  addicted  to  the  use  of  intoxicating 
liquor,  and  that  that  condition  might  have  contributed  to  his 
death,  should  not  militate  against  the  claims  of  the  dependent 
widow  and  minor  children,  where  the  stroke  was  suffered  while 
he  was  actually  at  work  in  the  hot  sun  in  the  course  of  his  daily 
employment. 

The  courts  of  this  state  wherever  the  matter  has  come  up,  have 
adopted  liberal  views  in  favor  of  the  dependents  of  an  employee, 
or  of  the  injured  party  himvself ;  as  where  one  suffered  frozen  feet, 
another  while  in  the  course  of  his  employment  was  struck  in  the 
eye  by  hail,  or  where  one  carelessly  threw  a  pencil  which  injured 
a  fellow  employee  in  the  eye,  these  cases  were  held  to  be  in  tlic 
course  of  employment. 

There  was  considerable  evidence  as  to  whether  the  wife  and 
children  were  living  with  White  at,  or  recently  prior  to  the  time 
of  his  death ;  it  was  claimed  that  the  plaintiff  made  contradictory 
statements  concerning  this  matter  of  his  residence.  It  seems 
that  his  wife  was  a  frail  woman ;  his  work  was  at  Madisonville, 
some  eight  or  ten  miles  from  where  his  wife  lived  in  Cincinnati ; 
that  he  was  required  to  be  at  his  place  of  work  at  seven  o'clock 
in  the  morning,  and  that  he  boarded  at  the  home  of  Mrs.  Grim 
in  Madisonville.  The  wife,  her  daughter,  and  other  persons  tes- 
tified that  he  made  his  home  with  the  family,  was  there  every 
week,  sometimes  for  several  days,  but  that  as  a  matter  of  con- 
venience he  boarded  during  the  week  at  Madisonville.    • 

There  is  no  testimony  to  dispute  that  offered  on  behalf  of 
plaintiff  that  she  and  her  three  minor  children  were  actually 
dependent  upon  her  husband  for  support,  and  that  he  gave  all 
or  part  of  his  wages  at  home  every  week. 

The  court  does  not  look  upon  the  question  as  to  whether  the 
family  were  actually  living  together,  or  not  as  of  great  impor- 
tance.    See  142  N.  W.   (Wis.),  271.     Having  found  that  the 
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death  resulted  from  injury  received  in  the  course  of  his  employ- 
ment, and  there  being  a  widow  and  three  children  of  the  ages 
stated,  the  plaintiff  should  receive  for  herself,  and  the  benefit  of 
said  minors,  the  gross  amount  allowable  under  the  statute,  to 
continue  from  the  date  of  the  death  until  six  years  after  the 
date  of  the  injury,  to  be  computed  at  the  rate  of  two-thirds  of 
said  weekly  wage,  per  week,  during  said  period. 

A  judgment  may  be  entered  for  the  plaintiff  accordingly. 

Bolsinger^  Kuhn  cfc  Bolsinger,  and  Chester  E.  Shook,  for  plain- 
tiff. 

Louis  H.  Capelle,  Prosecuting  Attorney  and  Charles  W.  Ba- 
ker, Assistant  Prosecuting  Attorney,  for  defendant. 


COVENANTS  AVAILABLE  UNDER  DOCTRINE  OF 
RESPONDENT  SUPERIOR. 

Common  Pleas  Court  of  Cuyahoga  County. 
Grace  Kouba  v.  City  op  Clevei.and.* 

Decided,  January  Term,  1920. 

T07'ts — Covenants  not  to  Sw)  for  Negligence  of  Contractor  for  a  Citjt — 
Available  to  the  City  as  Well  as  the  Contractor. 

In  an  action  for  tort,  in  which  it  ia  sought  to  hold  a  municipality  for 
the  negligence  of  a  contractor  under  the  rule  of  respondeat  supe- 
rior, a  covenant  entered  into  by  the  plaintiff  with  the  wrongdoer 
not  to  sue  him  is  available  to  the  city. 

Eiiglander  &  Bowden,  for  plaintiflE. 
James  Cassidy,  for  defendant. 

Motion  to  arrest  evidence  from  jury. 

Duncan,  J. 

The  plaintiff  brings  this  action  to  recover  for  personal  in- 
juries which  she  claims  to  have  received  in  alighting  from  a 

•Aflarmed  by  the  Court  of  Appeals. 
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street  car  on  St.  Clair  avenue,  due  to  the  negligence  of  the  city . 
in  the  care  of  the  street. 

At  the  time,  the  street  was  undergoing  the  construction  of 
a  new  pavement  by  one  Burnett,  under  a  contract  which  he  had 
with  the  city,  and  the  condition  of  tlie  street  of  which  she  com- 
plains was  due  to  his  operations  under  the  contract.  He  had 
failed  to  put  up  red  lights,  or  barriers,  at  this  place,  to  protect 
those  who  might  use  the  street,  as  he  had  contracted  with  the 
city  to  do,  and  this,  she  claims,  was  the  proximate  cause  of  the 
accident.  His  contract  also  provided  that  he  would  protect  the 
city  as  against  any  acts  or  omissions  of  negligence  upon  his  part 
in  the  performance  of  his  work. 

There  is  a  statute  which  imposes  the  duty  upon  the  city 
to  keep  its  streets  open,  in  repair,  and  free  from  nuisance.  If 
there  was  any  nuisance  in  this  case,  it  was  created  by  this  con- 
tractor. That,  however,  would  not  relieve  the  city.  The  duty 
ii!  imposed  upon  the  city,  as  I  have  said,  to  keep  the  streets  open, 
in  repair,  and  free  from  nuisance,  and  the  city  can  not  contract 
that  duty  away,  and  thereby  absolve  itself.  The  principle  of 
respondeat  superior  applies,  just  the  same. 

But,  Burnett,  being  the  wrongdoer,  the  plaintiff  had  the 
right  of  election  as  between  him  and  the  city,  as  to  which  she 
would  sue.  If  she  sued  Burnett,  the  result  of  the  case  would  bo 
final,  as  far  as  the  city  is  concerned.  Burnett  could  recover  no 
part  of  any  judgment  from  the  city  which  she  might  obtain 
against  him.  But  if  she  sued  the  city,  and  the  city  gave  Burnett 
notice  to  come  in  and  defend,  as  it  has  here,  the  city  could  re- 
cover from  him  the  amount  of  any  judgment  it  would  be  com 
pelled  to  pay  on  account  of  his  negligence.  The  amount  of  the 
judgment  in  such  case,  would  be  conclusive,  as  against  him: 
Suing  the  city,  therefore,  would  be  reaching  Burnett  by  a  cir- 
cuitous route. 

The  authorities  in  this  state  are  to  the  effect  that  where  a 
person  creates  any  nuisance  for  which  the  city  is  required  tq 
answer,  the  wrongdoer  is  primarily  liable,  and  the  city  seconda- 
rily, as  it  were.     But  it  developes  here  that  the  plaintiff  has  en- 
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tered  into  a  covenant  with  Burnett,  the  wrongdoer,  not  to  sne 
hi;n,  for  which  he  paid  her  $125.00.  If,  then,  she  had  sued 
Burnett,  instead  of  the  city,  he  could  successfully  defend  under 
this  covenant. 

The  rule  is  different,  where  the  parties  are  joint  wrong- 
doers,— joint  tort  feasors.  The  right  of  action  is  joint,  or  sev- 
eral. One  or  both  may  be  sued.  And,  if  either  one  is  required 
to  pay  anything,  he  can  not  recover  any  part  of  it  from  the  other, 
although  the  other  is  just  as  much  to  blame  or  more  so  than  the 
one  who  pays.  Where,  however,  the  injured  person  enters  into 
a  covenant  with  one  joint  tort  feasor  "not  to  sue"  him,  the 
amount  paid  for  it  is  a  satisfaction  of  the  amount  of  the  claim 
pro  tanto. 

Now,  unless  this  covenant  "not  to  sue"  Burnett  is  avail- 
able to  the  city  as  a  defense  in  this  action,  and  the  city  can  re- 
cover from  him,  notwithstanding  this  covenant,  then  the  plaint- 
iff would  be  able  to  deprive  him  ot  the  benefit  of  the  covenant, 
and  to  accomplish  something  indirectly,  that  she  could  not  do 
directly,  viz.,  compel  him  to  pay  the  damages  found  as  the  re- 
sult of  a  lawsuit,  from  which  this  contract  was  supposed  to  pro- 
tect him.  This  can  not  he.  It  works  injustice,  and  is  against 
public  policy  and  good  morals. 

I  therefore  hold  that  the  city  occupies  the  position  of  surety 
as  it  were,  fb  Burnett,  under  the  contract  and  the  imposed  duty 
to  keep  its  streets  open,  in  repair,  and  free  from  nuisance,  and 
that  when  sued  for  his  negligence,  in  that  behalf,  every  defense 
otherwise  available  to  him  is  available  to  the  city. 

Holding  these  views,  I  will  arrest  the  evidence  from  the 
jury,  and  enter  a  judgment  for  the  city,  under  the  undisputed 
facts. 
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DETERMINATION  AS  TO  THE  STANDING  OF  LIENS  SUBSEQUENT 
TO  THE  CANCELLATION  OF  A  MORTGAGE  BY  MISTAKE. 

Oominon  Pleas  Court  of  Montj?oiuery  Comity. 

The    State    Savings    &    Loan    Assocl\tion    v.    Nathan 

Factor   et  al. 

Decided  Xovember,  li*20. 

MortgcLge  Cancelled  hy  Mistake — Land  Transferred  and  Judgments  At- 
tach— Priority  of  Such  a  Mortgage — Distinguished  from  that  of  an 
Unrecorded  Mortgage — Cancellation  Set  Aside  and  Subsequent 
Liens  Attach  Only  to  the  Equity  of  Redemption 

Where  a  mortgage  has  been  cp.ncclled  by  mistake,  a  court  of  equity  may 
grant  relief  to  the  mortgagee  and  set  the  cancellation  aside,  not- 
withstanding that  since  the  cancellation  of  tbe  mortgage  judgment 
liens  have  been  attached  to  the  land. 

Patterson,  J. 

This  is  au  action  to  set  aside  the  cancellation  of  a  niortgaire 
on  the  grounds  of  mistake.  Plaintiff  says  in  its  petition  that 
on  the  first  day  of  September,  1910,  it  loaned  the  sum  of  $3,5()0 
to  Bertha  and  Louis  Bilenkin,  and  received  in  return  their  duly 
executed  note  and  mortgage.  The  property  'described  in  the 
mortgage  is  known  as  lots  No.  8666  and  8667,  of  the  revised  plat 
of  the  city  of  Dayton,  Ohio.  On  the  14th,  day  of  May,  1912, 
the  sum  of  $1,800  was  paid  upon  the  principal  of  said  note,  and 
said  mortgage  was  released  as  to  lot  No.  S666, 

On  the  14th,  day  of  :\ray,  1912,  Nathan  Factor  and  p]sthcr 
Factor,  in  consideration  of  the  sum  of  $1,800,  to  them  paid  by 
the  plaintiff,  executed  and  delivered  to  it,  their  promissory  note 
for  said  amount,  and,  in  order  to  secure  the  payment  of  same, 
executed  and  delivered  to  plaintiff,  their  mortgage  conveying  lot 
No.  8666,  of  the  revised  plat  of  the  city  of  Dayton,  Ohio,  as 
security  for  the  payment  of  the  same. 

On  the  5th,  day  of  February,  1914,  Bertha  and  Loui^i  Bilenkin 
conveyed  by  warranty  deed  to  Esther  Factor,  lot  No.  8667,  and 
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l)y  the  tenns  of  this  deed  the  title  is  warranted  clear,  free  and 
unincumbered,  although  at  the  time  there  was  an  unpaid  in- 
debtedness on  the  mortgage  of  plaintiff  in  the  sum  of  $1,700. 
On  the  same  date,  Nathan  Factor  and  Esther  Factor,  conveyed 
by  quit  claim  deed,  lot  No.  8666,  to  Bertha  Bilenkin,  and  in  this 
deed  no  mention  is  made  of  plaintiff's  mortgage  on  said  real 
estate  securing  note  of  $1,800  and  unpaid. 

Plaintiff  says  that  at  the  time  of  these  conveyances,  it  was  not 
notified  thereof,  nor  did  it  learn  of  the  same  until  within  a  few 
months  prior  to  the  commencement  of  this  action.  Bertha  Belin- 
kin  continued  to  pay  interest  on  the  loan  of  $1,700  on  lot  No. 
8667,  when  in  fact  she  was  the  owner  of  lot  No.  8666,  and  upon 
which  plaintiff  held  a  mortgage  for  $1,800,  and  Nathan  Factor 
continued  to  pay  interest  on  the  loan  of  $1,800  on  lot  No.  8666. 
when  in  fact,  Esther  Factor,  his  wife,  was  the  owner  of  lot  No. 
8667,  upon  which  plaintiff  held  a  mortgage  securing  a  note 
upon  which  there  was  due  at  the  time,  $1,700  as  above  set  out. 

On  the  11th  day  of  August,  1915,  plaintiff  was  notified  that 
Bertha  Belinkin's  property  had  been  conveyed  to  one  Lena 
Straitman,  and  that  said  Lena  Straitman  had  assumed  and  agreed 
to  pay  plaintiff's  loan,  and  accordingly  the  loan  then  carried 
on  plaintiff's  books  in  the  name  of  Bertha  Belinkin,  which  was 
a  loan  of  $1,700  on  lot  No.  8667,  was  transferred  into  the  name 
of  Ticna  Straitman,  when  in  fact,  the  property  conveyed  to  said 
Lena  Straitman  was  lot  No.  8666,  upon  which  plaintiff  held  a 
mortgage  securing  a  note  for  $1,800. 

On  or  about  the  5th  day  of  November,  1915,  Lena  Straitman, 
desiring  to  pay  the  note  held  by  plaintiff  association,  by  her 
agreed  to  be  paid,  requested  the  amount  due.  Plaintiff  gave  the 
amount  as  $1,700  and  interest  which  she  paid.  Plaintiff  then 
cancelled  and  delivered  the  note  to  said  Lena  Straitman,  and  on 
the  5th  day  of  November,  1915,  released  of  record  said  mortgage 
on  lot  No.  8667,  when  in  fact  said  Lena  Straitman  was  the  owner 
of  lot  No.  8666,  upon  which  plaintiff  then  held  a  mortgage  secur- 
ing a  note  for  $1,800. 

Plaintiff  prays  that  the  release  of  mortgage  of  Bertha  Bilen- 
kin and  Louis  Bilenkin,  which  mortgage  is  recorded  in  Vol.  323, 
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page  87  of  the  mortgage  records  of  ^lontgoinery  county,  Ohio, — 
said  release  dated  November  5th,  1915, — bo  cancelled,  recinded 
and  declared  of  no  effect ;  that  the  original  note  and  mortgage  He 
surrendered  to  plaintiff,  that  the  said  mortgage  be  declared  a  first 
and  valid  lien  on  the  real  estate  described  in  said  mortgage,  and 
that  defendants  be  required  to  set  up  their  interest  in  said  prop- 
erty, and  for  such  other  and  further  relief  as  plaintiff  may  in 
equity  be  entitled  to. 

Plaintiff  names  as  defendants  in  its  petition,  E.  J.  ^Miller,  the 
Dayton  Savings  &  Trust  Co.,  and  W.  R.  Craven  as  executors  of 
the  will  of  Michael  R.  Chambers,  and  Ifyman  Thai,  and  alleged 
that  they  claim  some  interest  or  lien  on  the  real  estate  described 
in  the  petition  or  on  part  thereof. 

In  addition  to  the  above  named  defendants,  plaintiff  also  names 
as  defendants,  Esther  Factor,  Bertha  Bilenkin,  Louis  Bilenkin 
and  Lena  Straitman. 

Lena  Straitman  filed  her  answer  and  cross-petition  in  which 
she  sets  up  the  source  of  her  title  to  lot  No.  PS66y  and  asks  that  the 
unreleased  mortgage  thereon  be  released. 

The  defendants,  W.  R.  Craven  and  the  Dayton  Savings  & 
Trust  Co.,  as  the  executors  of  the  will  of  ^Michael  Chambers,  de- 
ceased, filed  their  answer  and  cross-petition  in  which  they  allege 
they  have  no  knowledge  as  to  matters  and  things  set  forth  in  the 
petition  and  therefore  deny  the  same  and  demand  proof  thereof, 
but  admits  the  record  and  release  of  record  of  the  mortgage  as 
averred  in  the  petition.  They  allege  by  consideration  of  the 
Court  of  Common  Pleas  of  Montgomery  county,  Ohio,  on  the 
23d  day  of  November,  1917,  in  action  No.  42691,  of  said  court, 
they  recovered  a  judgment  against  defendants,  P]sther  Factor 
and  Nathan  Factor  and  other  parties  in  the  sum  of  $729.34,  with 
interest  thereon  at  six  per  cent,  per  annum  from  November  23d, 
1917,  and  also  $13.75,  their  costs,  together  with  accruing  costs 
amounting  to  $8.75,  which  is  wholly  unpaid  and  unsatisfied. 

They  further  allege  that  on  the  6th  day  of  August,  191S,  an 
execution  was  duly  issued  on  said  judgment,  and,  for  want  of 
goods  and  chattels  thereon  to  le\'y,  was  on  said  day  duly  levied 
on  the  real  estate  described  in  the  petition,  which  levy  still  sub- 
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sists,  and  that  by  reason  of  said  judgment  and  levy  these  defend- 
ants have  a  lien  on  said  real  estate  prior  and  preferable  to  any 
and  all  other  liens  or  claims  thereon,  including  the  lien,  if  any,  of 
plaintiff  herein ;  that  by  reason  of  the  premises,  plaintiff  is  not 
entitled  to  be  restored  to  any  rights  claimed  in  the  i)etition,'  ex- 
cepting as  subject  to  the  aforesaid  lien  of  these  defendants. 

Wherefore  they  pray  that  the  court  find  that  the  aforesaid 
lien  of  these  defendants  is  the  first  and  best  lien  on  said  premises, 
and  that  the  court  adjust  the  priorities  of  all  liens  thereon,  and 
that  said  real  estate  be  ordered  sold  and  the  proceeds  distributed 
among  the  respective  claimants  according  to  their  respective  pri- 
orities, as  shall  be  found  and  decreed  by  the  court,  and  for  such 
other  and  further  relief  as  may  be  proper. 

The  defendant,  E.  J.  Miller,  filed  his  answer  and  cross-petition 
and  alleges  that  he  has  no  knowledge  of  the  matters  and  things 
set  forth  in  plaintiflf's  petition,  and  therefore  denies  same,  and 
demands  proof  thereof,  but  admits  the  record  and  release  of  rec- 
ord of  the  mortgage  as  averred  in  the  petition. 

This  defendant  further  says  that  on  the  13th  day  of  May, 
1018,  by  the  consideration  of  the  Court  of  Common  Pleas  of 
ilontgomery  county,  Ohio,  in  case  No.  43199,  of  said  court,  this 
answering  defendant  recovered  a  judgment  against  his  codefend- 
ants,  Esther  Factor  and  Nathan  Factor,  in  the  sum  of  $617.28, 
with  interest  thereon  from  said  date  and  also  $ as  his  costs. 

He  further  says  that  on  the  9th  day  of  August,  1918,  an  execu- 
tion was  duly  issued  on  said  judgment,  and  for  want  of  goods  and 
chattels  whereon  to  levy,  was  on  said  day  duly  levied  on  said  real 
estate  described  in  the  petition,  which  levy  still  subsists;  that  by 
reason  of  said  judgment  and  levy  this  answering  defendant  has 
a  lien  on  said  real  estate  prior  and  preferable  to  the  lien  therein, 
if  any,  of  plaintiff  herein ;  that  by  reason  of  the  premises  plaint- 
iff is  not  entitled  to  be  restored  to  any  rights  claimed  by  it  in  the 
petition  herein,  except  as  subject  to  the  aforesaid  lien  of  this 
answering  defendant. 

Wherefore  this  defendant  prays  the  court  to  adjust  the  prior- 
ities of  all  liens  on  said  real  estate ;  that  said  real  estate  be  ordered 
«old  and  the  proceeds  distributed  among  the  respective  claim 
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according  to  their  priorities  as  the  same  shall  be  found  and  do- 
creed  by  the  court,  and  for  such  other  and  further  relief  as  may 
be  proper. 

No  answer  is  filed  by  either  Nathan  or  Esther  Factor  subse- 
quent to  the  hearing  of  this  case  upon  its  merits. 

An  order  was  issued  cancelling  the  mortgage  owned  by  Lena 
Straitman  on  lot  No.  8666;  the  plaintiff  filed  a  reply  which  is  a 
general  denial. 

The  court  is  asked  to  determine  the  right  of  the  plaintiff  to  the 
relief  prayed  for  as  against  the  priorities  claimed  by  defendants 
Miller  and  the  executors  of  the  will  of  Michael  W.  Chambers, 
deceased. 

Upon  the  hearing  of  this  cause  upon  its  merits,  it  was  conceded 
that  the  cancellation  of  the  mortgage  which  is  sought  to  be  set 
aside  by  this  action  was  made  through  a  mistake  and  without 
knowledge  of  the  facts,  and  that  the  subsequent  transfers  of  tlio 
lots  mentioned  in  the  petition  were  made  without  knowledj^e  of 
the  plaintiff,  and  that  it  had  no  knowledge  of  the  same  or  of  it« 
mistake  of  the  cancellation  of  the  wrong  mortgage  until  a  feu- 
months  before  the  commencement  of  this  action ;  and  it  was  fur 
ther  undisputed  in  the  evidence  that  the  original  mortgagors 
continued  paying  interest  upon  their  respective  mortgages  even 
after  title  had  changed  and  Tip  until  the  time  of  the  discovery 
of  the  mistake.  There  is  no  charge  of  negligence  in  the  pleadings 
against  the  plaintiff. 

The  main  question  to  be  determined  by  the  court,  is,  when  will 
eequity  grant  relief  in  the  ease  of  a  cancellation  of  a  mortgage 
through  mistake,  when  judgments  liens  have  attached  to  the 
real  estate  covered  by  the  mortgage  subsequent  to  the  cancella- 
tion of  record.  As  the  court  understands  the  theory  of  counsel 
for  the  cross-petitioners,  it  is  to  the  effect  that  the  mortgage  can- 
celled of  record,  stands  in  the  same  position  as  far  as  the  mort- 
gagor is  concerned  as  does  an  unrecorded  mortgage  as  far  as  the 
rights  of  intervening  lienholders  are  concerned.  Counsel  refers 
the  court  to  Section  8542  of  the  General  Code  of  Ohio,  which  is 

as  follows : 

>  • 

"All  mortgages  executed  agreeably  to  the  provisions  of  this 
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chapter,  shall  be  recorded  in  the  office  of  the  recorder  of  the  coun- 
ty in  which  the  mortgaged  premises  are  situate  and  take  effect 
from  the  time  they  are  delivered  to  the  recorder  in  the  proper 
county  for  recording. ' '  etc. 

It  is  the  contention  for  counsel  for  plaintiff,  that  the  mortgage 

in  question  having  been  cancelled  by  mistake  and  without  knowl- 
edge of  the  intervening  facts,  that  equity  will  set  aside  the  cancel- 
lation and  restore  the  mortgage  to  its  former  priority. 

If  the  cancellation  of  the  mortgage  can  be  set  aside,  then  the 
liens  of  the  cross-petitioners  would  only  attach  to  the  mortgagees' 
equity  of  redemption. 

A  judgment  lienholder  does  not  stand  in  the  same  relation  to 
the  owner  of  the  real  estate  as  does  the  mortgagor.  A  mortgage 
is  a  conveyance  of  real  estate  for  tho  payment  of  a  debt,  and  upon 
the  payment  of  the  debt  the  conveyance  becomes  null  and  void. 

The  contention  of  counsel  for  the  cross-petitioners  has  given 
us  considerable  concern.  We  were  at  first  inclined  to  their  view, 
that  a  cancelled  mortgage,  although  made  through  mistake, 
stands  in  the  same  position  as  an  unrecorded  mortgage.  The 
briefs  of  counsel  have  been  quite  helpful  to  the  court,  but  we  have 
not  confined  our  investigation  to  the  authorities  cited  by  them. 
We  have  gone  furtli(?r,  and  shall  hereafter  set  out  more  in  detail 
the  result  of  our  investigation. 

As  a  result  of  our  investigation,  we  feel  that  counsel  for  the 
cross-petitioners  has  over-emphasized  the  effect  of  Section  8542, 
of  the  General  Code  of  Ohio.  It  is  conceded  in  this  case  that  the 
mortgage  in  question  was  properly  filed  and  recorded,  and  we 
feel  that  that  was  all  that  was  required  of  the  mortgagor  at  that 
time.  In  other  words,  the  plaintiff  was  under  no  obligation  at 
the  time  of  the  several  transfers  above  mentioned  to  examine  the 
title  because  it  knew  that  it  had  the  first  mortgage  upon  the  lots 
concerned;  nor  was  plaintiff  called  upon  to  examine  the  title  be 
fore  it  did  for  the  reason  that  no  information  had  come  to  it  th:^t 
would  cause  it  so  to  do. 

The  first  authority  that  changed  our  view  upon  this  matter  is 
found  in  Section  971,  Vol.  I,  of  Jones  on  Mortgages,  Sixth  Edi- 
tion, which  reads  as  follows : 
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''When  a  new  mortgage  is  substituted  in  ignorance  of  an  in- 
tervening lien,  the  mortgage  released  through  mistake  may  be 
restored  in  equity  and  given  its  origioal  priority  as  a  lien. 
This  was  done  in  a  case  where  the  holder  of  a  first  mortgage,  in 
ignorance  of  the  existence  of  a  subsequent  one  on  the  premises, 
released  his  mortgage  and  took  a  new  one.  There  was  no  evi- 
dence of  mistake  except  such  as  might  be  inferred  from  the  mort- 
gagee's  ignorance  of  the  existence  of  the  intermediate  mortgage, 
and  there  was  no  evidence  that  he  would  not  have  made  this 
arrangement  had  he  known  this  fact ;  but  it  was  considered  that 
although  the  court  was  not  at  liberty  to  infer  facts  not  proved, 
yet  that  it  was  at  liberty  to  draw  all  the  inferences  which  log- 
ically and  naturally  follow  from  the  facts  proved ;  that  it  is  not 
an  act  of  reasonable  pmdence  and  caution  such  as  men  commonly 
use  in  the  cotiduct  of  business  affairs  ft)r  one  hamng  a  first  mort- 
gage upon  property,  without  consideration  or  other  apparent 
motive,  to  release  it,  and  take  a  new  mortgage  subject  to  a  prior 
lien  of  a  considerable  amount;  and  therefore  it  may  be  inferred 
that  the  m^ortgagee  uH)uld  not  have  made  the  release  had  he 
kiwum  of  the  intervening  mortgage. 

''A  court  of  equity  will  not  grant  relief  on  the  grouud  of  mis- 
take, not  only  when  the  mistake  is  expressly  proved,  but  also 
when  it  is  implied  from  the  nature  of  the  transaction. ' ' 

Section  852  of  Pomeroy's  Equity  Jurisprudence,  Vol  2,  4th 
Edition,  reads  as  follows: 

** Mistakes  of  Pacts: — The  general  doctrine  is  firmly  settled 
as  one  of  the  elementary  principles  of  the  equitable  jurisdiction, 
that  a  court  of  equity  will  grant  its  afSrmative  or  defensive  re- 
lief, as  may  be  required  by  the  circumstances,  from  the  conse- 
quences of  any  mistake  of  fact  which  is  a  material  element  of 
the  transaction,  and  which  is  not  the  result  of  the  mistaken 
party's  own  violation  of  some  legal  duty,  provided  that  no  ade- 
quate remedy  can  be  had  at  law.  It  has  been  said,  'no  person 
can  be  presumed  to  be  acquainted  with  all  matters  of  fact  con- 
nected with  a  transaction  in  which  he  engages.'  This  general 
doctrine  is  applied  in  a  great  variety  of  forms  and  under  a  great 
variety  of  circumstances.  It  presents  but  few  theoretical  difficul- 
ties; its  practical  difficulties  arise  from  its  application  to  par- 
ticular instances  of  relief,  and  this  application  must  be  largely 
controlled  by  the  circumstances  of  each  case." 

While  all  the  facts  are  not  parallel  to  the  facts  in  the  in- 
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stant  case,  a  very  instructive  decision  will  be  found  in  2nd  Ohio 

N.  P.,  Reports,  page  248.    In  the  case  of  the  Turner  Bau-Verein 

No,  3  V.  Bertha  Dahlheimer  et  al:  decision  of  Judge  Sayler  of 
the  Common  Pleas  Court  of  Hamilton  county,  Ohio.      The  first 

syllabus  reads  as  follows : 

' '  If  a  mortgagee,  in  taking  a  new  mortgage  to  secure  the  same 
loan,  expresses  an  intent  to  retain  the  lien  of  the  prior  mortgage, 
such  intent  controls,  and  the  lien  will  be  sustained  as  against 
intervening  liens;  if,  in  taking  the  new  mortgage,  such  intent 
will  control,  and  the  lien  of  the  prior  mortgage  is  extinguished; 
if,  in  taking  the  new  mortgage,  he  acts  under  a  mistake  of  fact, 
as  if  he  act  in  ignorance  of  an  interevening  lien,  and  no  itent 
is  expressed,  it  will  be  presumed  that  he  did  not  intend  to  re- 
lease his  prior  lien,  and  equity  will  sustain  such  prior  lien."     ' 

In  French  v.  DeBow  et  al,  38th  Mich.,  page  708.    The  syllabi  be- 
ginning with  the  second  syllabus  reads  as  follows : 

"The  mere  levy  of  execution  in  attachment  does  not  give  the 

creditor  any  rights  analogous  to  those  of  a  bona  fide  purchaser. 

**  An  execution  creditor,  on  making  sale  and  becoming  the  pur- 
chaser, may  acquire  new  equities;  but  until  then  he  stands  in 
the  rights  of  his  debtor  and  his  levy  may  be  defeated  by  equities 
which  the  debtor  can  not  resist. 

''Equity  contemplates  a  lien  discharged  by  mistake  as  stUl  in 
existence. 

**A  mortgagee  discharged  mortgages  on  certain  lands  in  con- 
sideration of  a  deed  of  a  portion  of  them  which  he  understood 
to  be  otherwise  unincumbered,  but  on  which,  in  fact,  an  attach- 
ment of  which  he  had  no  notice  had  been  levied  since  the  mort- 
gages were  given,  though  the  land  had  not  been  sold  on  execu- 
tion. Held,  that  it  was  within  the  jurisdiction  of  equity  to  set 
aside  the  discharge;  and  that  the  attachment  creditor  was  not 
deprived  of  rights  thereby,  but  the  equities  were  adjusted  be- 
tween the  parties." 

In  the  case  of  Southern  Kansas  Farm,  Loan  and  Trust  Co.  v. 
Garrity  et  al,  57  Kansas,  page  805,  the  syllabi  is  as  follows : 

*  *  A  release  of  a  mortgage  made  and  entered  of  record  by  mis- 
take, where  the  debt  was  not  in  fact  paid  and  when  there  was 
no  purpose  to  release  the  mortgaged  premises  from  the  lien  of 
the  mortgage  debt,  may  be  set  aside  in  equity,  and  the  mort- 
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gage  will  be  enforced  as  a  security  for  the  payment  of  the  mort- 
gage debt. 

''A  release  of  mortgage  so  made  is  only  prima  facie  evidence 
of  its  discharge,  and  the  party  seeking  relief  may  show  that  it 
was  made  by  fraud,  accident  or  mistake." 

In  the  case  of  Bond,  Administrator  of  Henry  Bussard,  v.  Dor- 
sey  et  (d,  65th,  Maryland,  page  310  the  syllabi  is  as  follows : 

''Where  the  holder  of  two  mortgages  was  paid  the  amount 
due  on  one  of  them,  which  he  promised  to  release  upon  the  rec- 
ord,  but  in  fact  released  the  other,  which  had  not  been  paid, 
upon  a  bill  filed  by  his  administrator  after  his  death  for  a  fore- 
closure of  the  released  mortgage,  and  claiming  that  the  release 
was  made  by  mistake,  it  was  Hdd : 

''1st.  That  upon  satisfactory  proof  that  a  mistake  of  this 
nature  has  occurred,  equity  will  intervene  and  grant  relief. 

"2nd.  That  the  evidence  being  such  as  to  leave  no  reasonable 
doubt  on  the  mind  of  any  one  who  carefully  examined  it,  that 
the  deceased  did  not  intend  to  release  the  mortgage  which  had 
never  been  paid,  and  that  the  release  was  the  result  of  a  mis- 
take, the  plaintiff  was  entitled  to  the  relief  asked  for. ' ' 

We  feel  that  this  case  is  analogous  in  its  facts  to  the  instant 
case. 

In  the  case  of  Young  v.  Shaner  et  ai,  73  Iowa,  page  555,  the 
syllabus  is  as  follows: 

"J  and  S  owned  land  in  common,  and  they  mortgaged  it  to 
plaintiff  to  secure  a  loan  of  $400.  Afterwards  W  obtained  a 
judgment  against  J,  which  was  a  lien  on  his  interest  in  the  land. 
After  this  J  conveyed  his  interest  to  S,  who  applied  to  plaintiff 
for  a  loan  of  $200  more.  The  loan  was  granted,  and  the  first 
mortgage  was  cancelled,  and  a  new  note  and  mortgage  were  made 
for  $6(K).  Both  parties  to  this  transaction  were  ignorant  of  the 
judgment  against  J,  and  both  believed  that  the  $600  mortgage 
was  a  first  lien  on  the  land;  and  plaintiff  would  not  have  can- 
celled the  first  mortgage  had  he  known  of  the  judgment.  Held, 
that  the  new  mortgage,  to  the  extent  of  the  old  one,  was  prop- 
erly regarded  by  the  trial  court  as  being  but  a  renewal  of  the 
old  ,  and  that  a  decree  reviving  the  lien  of  the  old  mortgage,  and 
declaring  it  superior  to  the  lien  of  the  judgment,  was  properly 
entered." 

To  the  same  effect  as  the  foregoing  are  the  following  eases: 
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Hammond  et  al  v.  B&rger  et  at,  Executors,  61  N.  H.,  page  753 : 
John  Geid,  Admr,,  v.  Reynolds  et  al,  35  ]\Iinn.,  page  331 ;  Fer 
guson  V.  Olassford  et  al,  68  Mich.,  page  36;  Youtig  v.  Morgan, 
89  111.,  199 ;  Kern  v.  Hoteling,  27  Oregon,  page  205 ;  Hutchinson 
V.  Swartsweller,  31  N.  J.,  Equity  Reports,  page  205;  Wooster 
V.  Cavender,  54  Ark.,  page  153 ;  Ayers  v.  Adams,  82  Ind.,  page 
109. 

While  all  the  facts  are  not  parallel  to  the  facts  in  the  instant 
case,  an  interesting  discussion  will  be  found  in  the  case  of  Stra- 
man,  Admr.,  v.  Bichtine  et  al,  58  Ohio  State  Reports,  page  443. 

Most  of  the  authorities  cited  by  counsel  for  the  cross  petition- 
ers arc,  where  the  facts  disclose  that  the  mortgage  recorded  was 
either  defective  or  the  mortgage  was  not  entered  for  record  be- 
fore the  lien  attached  or  judgment  was  obtained. 

There  are  a  number  of  authorities  which  this  court  may  cite 
outside  of  the  state  of  Ohio,  that  go  so  far  as  to  hold  that  an 
unrecorded  mortgage  is  good  as  against  the  claim  of  a  judg- 
ment creditor,  and  there  are  other  authorities  to  the  effect  that 
where  a  first  mortgage  is  cancelled  by  the  giving  of  a  new  mort- 
gage, and  the  mortgage  of  a  third  party  intervenes,  that  the 
last  mortgage  will  be  held  to  have  the  same  priority  as  the  first 
mortgage.  But  these  rules  do  not  seem  to  have  been  adopted 
in  Ohio,  and  so  we  have  not  cited  any  of  these  authorities,  and 
we  only  refer  to  them  as  indicating  the  extent  to  which  some 
courts  have  gone  in  granting  relief  against  mistake. 

There  is  no  allegation  in  the  cross  petitions  in  this  case  that 
the  judgment  creditors  surrendered  anything  or  gave  any  con- 
s^ideration  by  reason  of  the  state  of  the  record  at  the  time  their 
liens  attached  to  the  real  estate  in  question.  In  other  words, 
these  judgment  creditors  are  in  the  same  position  that  they  would 
have  been  in  had  the  mortgage  not  been  cancelled  bj'-  mistake. 
They  have  lost  no  rights,  and  if  the  court  held  otherwise  than  it 
does  it  would  mean  a  great  loss  to  the  plaintiff,  and  a  loss  occa- 
sioned by  such  a  mistake  as  was  altogether  reasonable  under 
the  circumstances. 

In  view  of  tlie  foregoing  authorities  and  based  upon  the  facts 
in  the  case,  we  are  of  the  opinion  that  the  prayer  of  the  peti- 
tion should  be  granted. 
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The  court  observed  that  the  cross  petitioners  have  asked  for 
the  sale  of  the  premises.  The  court  will  grant  leave  to  the 
plaintiff  to  amend  its  petition  if  it  so  desires,  and  ask  to  have 
foreclosure  of  its  mortgage  upon  the  lot  in  question.  If  it  does 
so,  its  lien,  according  to  our  holding  herein  will  be  the  first  and 
best  lien  upon  the  premises,  and  the  lien  of  the  executors  ol 
Chambers  will  be  the  second  best  lien,  and  the  lien  of  Miller, 
the  third. 

We  make  this  suggestion  to  the  plaintiff  for  the  reason  that  it 
would  be  able  any  way  should  the  court  grant  the  prayer  for  the 
sale  of  the  premises  as  asked  for  by  the  cross  petitioners,  and  we 
feel  it  would  be  more  regular  to  amend  its  petitions  and  ask  for 
a  foreclosure  as  herein  suggested. 


INDIVIDUAL  PROPERTY  OWNERS  GIVEN  INJUNCTIVE  REUEF 
AGAINST  VIOLATION  OF  AN  ORDINANCE. 

Commoa  Pleas  Court  of  fYanklln  County. 
Mary  B.  Davis  et  al  v.  Hakvey  S.  Schmidt  et  al. 

Decided,  February  14,  1921. 

Nuisance — Ordinance  Ooverning  Location  and  Operation  of  Public  Oa- 
rages— Violation  of  Enjoined  hy  Abutting  Property  Owner — Ordi- 
nances Imposing  a  Duty  vHth  Reference  to  Indivuals  Rather  Than 
the  Whole  Public. 

An  ordinance  making  the  consent  of  a  prescribed  proportion  of  the 
abutting  property  owners  within  a  specified  distance  a  prerequisite 
to  the  construction  or  operation  of  a  public  automobile  garage  is  not 
for  the  benefit  of  the  public  at  large  but  for  the  protection  of  in- 
dividuals whose  property  is  within  the  prescribed  zone,  and  injunc- 
tion lies  upon  petition  of  an  abutting  owner  within  the  prohibited 
area  against  the  erection  as  well  as  the  operation  of  ?uch  a  garage. 
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Booth,  Keuiing,  Vomerene  tO  Bnulger,  for  plaintiffs. 
Webber,  McC/)y  tt  Jones,  for  defendants. 

ROGEBS,  J. 

The  case  is  submitted  to  the  court  to  determine  the  form  of 
the  final  decree.  It  appears  that  defendant,  Schmidt,  is  about 
to  erect  a  public  automobile  garage  on  East  Town  street  in  the 
city  of  Columbus,  Ohio,  in  violation  of  an  ordinance  of  the  city. 
The  ordinance,  so  far  as  pertinent,  provides: 

* '  That  it  shall  be  unlawful  for  any  person  *  •  *  to  locate, 
build,  erect,  construct,  raaintain^or  operate  any  public  automobile 
garage  on,  or  within  187  Vli  feet  from  the  curb  line  of  any  street 
in  the  city  or  to  construct  or  maintain  a  public  driveway  or 
thoroughfare*  from  the  street  over  the  curb  and  sidewalk  to  such 
garage  when  three-fourths  of  the  buildings  on  both  sides  of  the 
street  for  a  distance  of  500  feet  in  either  direction  from  the 
proposed  location  of  each,  wall  of  such  garage  are  used  exclusive- 
ly for  residence  purposes,  without  first  securing  the  written  con- 
sent of  two-thirds  of  the  owners  of  property  abutting  on  the 
street  for  a  distance  of  500  feet  in  each  direction  from  the 
median  line  of  such  proposed  garage  according  to  the  frontage 
on  both  sides  of  the  street.'* 

The  main  contention  is  as  to  whether  plaintiffs  who  are  owners 
of  property  within  the  prescribed  500  feet  from  the  median  line 
of  the  proposed  garage  are  entitled  to  have  defendant,  Schmidt, 
enjoined  from  locating,  building,  erecting  and  constructing  the 
threatened  public  garage.  In  the  concrete,  as  I  conceive  the 
claim  of  defendants'  counsel,  it  is  this:  that  the  threatened  viola- 
tion confers  no  civil  remedial  right  upon  the  plaintiffs  to  enjoin 
the  construction  of  the  building  in  question;  that,  while  they 
may  enjoin  the  use  of  it  for  the  proposed  purpose,  on  the  ground 
of  nuisance,  as  set  forth  in  their  petition,  they  have  no  right  of 
injunctive  relief  as  against  the  erection  of  the  structure  itself, 
because  the  ordinance  is  about  to  be  violated  and  they  are  about 
to  be  injured  by  such  breach  of  the  ordinance.  No  question  is 
made  as  to  the  validity  of  the  ordinance  and  I  have  taken  for 
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granted  its  legal  sufficiency  as  a  prohibitive  measure  against 

doing  those  things  therein  recited. 

The  question,  then,  is  whether  there  is  it  duty  imposed  upon 
the  defendant  by  the  ordinance  for  the  protection  and  bene^t  of 

plaintiffs,  which,  if  about  to  be  violated  by  defondant,  plaintifT.s 
may  have  as  against  the  violator  a  rciT;edial  right  of  relief 
by  injunction  for  the  breach,  provided,  of  course,  that  the  plaint- 
iffs show  irreparable  injury.  Speaking  generally,  the  violatior. 
of  an  ordinance  of  a  municipality  gives  no  right  of  private  action 
to  anyone  even  though  injury  results  from  such  violation.  See 
28  Cyc.  830,  and  cases.  This  general  rule,  however,  has  its 
exceptions  and  modifications  which  are  as  well  established  as*the 
rule  itself.  I  have  found  no  better  statement  ot  the  rule  with 
its  modifications  than  the  pronouncement  of  Cooley,  J.,  in  Taylor 
V.  7?.  B.  Co.,  45  Mich.  74.  In  this  case  suit  was  brought  to  re- 
cover damakes  against  the  defendant,  an  abutting  property  owner 
on  the  street,  for  injuries  resulting  to  the  plaintiff  from  the 
defendant's  failure  to  keep  its  sidewalk  free  from  snow  and  ice 
in  violation  of  an  ordinance  enjoining  that  duty  upon  abutting 
property  owners.     The  second  syllabus  is  as  follows: 

'*  Breaches  of  public  duty  nuist  be  punished  in  some  form  of 
public  prosecution,  and  not  by  way  of  individual  recovery  of 
damages;  though  when  the  duty  imposed  is  for  the  protection  or 
benefit  of  a  particular  individual  or  class,  as  wtH  as  for  that  of 
the  public,  there  may  be  an  individual  right  of  action,  as  well 
as  a  public  prosecution. 


>> 


The  same  principle  is  announced  in  the  opinion  of  Matthews, 
J.,  in  Hayes  v.  R.  A'.  Co.^  Ill  U.  S.  228  at  page  240,  where,  by 
reason  of  defendant's  failure  to  build  a  fence  along  its  right  of 
way  in  a  municipality,  in  violation  of  a  city  ordinance  to  that 
effect,  plaintiff  thereby  was  injured.  ]\[r.  Justice  ]\ratthews 
speaking  of  the  duty  to  the  plaintiff  imposed  upon  defendant  by 
the  ordinance  said : 

"The  duty  is  due,  not  to  the  city  as  a  municipal  body,  but  to 
the  public  considered  as  composed  of  individual  persons ;  and  such 
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porsoiia  specially  injured  by  this  breach  of  the  obligation  are  en- 
titled to  individual  compensation  and  to  any  action  for  its 
recovery." 

The  case,  therefore,  resolves  itself  into  this :  Is  the  nature  of 
the  duty  imposed  by  this  ordinance  and  the  benefits  accomplished 
through  its  performance  a  duty  to  the  public  in  part  or  exclusive- 
ly, or  is  it  a  duty  imposed  wholly  or  in  part  for  the  protection  and 
benefit  of  the  individuals  whose  property  is  intended,  to  be  pro- 
tected as  against  the  erection  and  use  of  the  threatened  public 
garage?  If  the  latter,  according  to  the  above  authorities,  plaint- 
iflFs,  if  they  w*ill  sustain  irreparable  injury,  are  entitled  to  en- 
join the  erection  of  the  structure,  as  in  \nolation  of  the  ordinance. 
From  an  examination  of  the  ordinance  and  its  purposes  I  am 
inclined  to  the  opinion  that  the  ordinance  imposed  the  duty  upon 
the  defendant  as  a  duty  to  and  for  the  benefit  of  the  individuals 
as  members  of  the  public,  within  the  area  contemplated  to  he 
protected  against  such  prohibited  structures,  and  not  as  a  duty 
to  the  whole  public  of  the  city.  Furthermore,  the  facts  show 
irreparable  injury  to  the  persons  within  the  territory  protected 
by  the  ordinance  if  the  structure  is  built.  Hence,  I  am  of  the 
opinion  that  on  the  c^se  made  not  only  the  use  of  such  garage 
may  be  enjoined,  but  also  its  construction. 

While  the  principle  set  forth  in  the  last  two  cases  was 
announced  in  suits  at  law,  there  is  no  reason  why  it  should  not 
be  applied  when  a  case  in  equity  is  made.  If  the  ordinance  im- 
poses a  duty  for  the  protection  and  benefit  of  individuals  whose 
property  is  within  the  area  protected,  as  distinguished  from  the 
municipality  or  public  as  a  whole,  then  the  individual,  when 
there  is  a  threatened  or  actual  breach  of  such  duty,  and  thereby 
special  injury  is  about  to  or  has  resulted  to  the  individual,  has 
a  right  of  private  redress  either  in  equity  or  law  as  the  facts 
warrant.  In  support  of  this  opinion  the  following  cases  are 
cited:  Bank  v.  Sarlh,  129  Ind.,  201;  Baumgartner  v.  TTasiy, 
160  Ind.,  575;  Grisivold  v.  Brega,  160  111.,  490;  Bott  v.  Pratt, 
33  Minn.,  323:  KohrhacJc  v.  CavalUni,  210  111.,  App.  182;  Patter- 
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son  V.  Johnson,  214  111.,  480;  Banys  v.  DworaJc,  75  Neb.,  714; 

O'Bryan  v.  Highland  Apartment  Co.,  128  Ky.,  282. 

It  is  true  that  an  act  will  not  be  restrained  by  injunction 

merely  because  it  is  illegal  as  being  in  violation  of  an  ordinance, 
but  when  it  is  shown  that  the  infliction  of  injury  is  to  the  in- 
dividual, which  injury  is  cognizable  in  a  court  of  equit}'',  equit- 
able redress  will  be  afforded  the  injured  party. 

I  am  aware  that  there  are  decisions  in  Ohio,  some  of  which,  ai 
least,  appear  to  declare  that  no  civil  remedy  may  accrue  to  an 
individual  injured  in  consequence  of  the  violation  of  an  ordi- 
nance. These  cases  in  the  main,  how^ever,  may  be  classed  abong 
those  where  the  duty  imposed  by  the  respective  ordinances  was 
to  the  municipality  as  an  entity,  and  not  to  the  individuals  com- 
posing the  municipality.  In  VanJhjke  v.  Ci7icinnati,  1  Disn., 
532;  Chamhers  v.  Life  Insurance  Co.,  1  Disn.,  327;  and  Board 
of  Trustees  v.  Tipling,  17  C.  C.  (N.S.),  117,  the  respective  ordi- 
nances created  no  civil  liability  in  favor  of  the  individuals  suing 
for  the  breach.  These  cases  arose  out  of  failure  to  obey  munici- 
pal ordinances  enjoining  duties  to,  and  to  be  performed  for,  the 
respective  municipalities,  and  not  for  the  benefit  of  the  respec- 
tive individual  suing.  No  duty  was  imposed  by  the  ordinances 
for  the  protection  or  benefit  of  the  particular  individuals  seeking 
to  enforce  remedies  for  their  violation.  Not  so,  however,  in  re- 
spect to  the  ordinance  in  question.  It  was  adopted  for  the  pro- 
tection and  benefit  of  the  individuals  whose  residence  property, 
came  within  the  prescribed  zone  to  be  protected.  I  will  not 
attempt  to  reconcile  all  the  cases  decided  in  Ohio. 

An  interesting  discussion  of  this  subject  is  found  in  the  notes 
to  5  L.  R.  A.  (N.  S.),  beginning  at  page  186,  and  especially  at 
page  262  et  seq.,  where  many  of  the  cases  are  reviewed.  The 
author  of  the  annotations  refers,  among  others,  to  the  Minnesota 
cases,  where  the  principle  that  no  liability  accrues  to  the  indivi- 
dual injured  by  the  breach  of  an  ordinance  has  been  repudiated. 

The  Supreme  Court  of  that  state  has  declared,  in  substance, 
that  there  is  no  reason  why  a  municipal  ordinance  passed  for 
the  benefit  and  protection  of  persons  pursuant  to  a  charter,  and 
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not  inconsistent  with  the  general  laws,  should  not  be  held  to 
impose  such  a  legal  duty,  obligatory  upon  all  coining  within  the 
municipal  limits,  that  a  civil  action  for  damages  might  be  main- 
tained for  a  breach  thereof,  as  in  cases  of  like  breaches  of  statu- 
tory duty.  And  I  see  no  reason,  if  in  a  proper  case,  the  breach 
of  the  ordinance  may  be  the  basis  for  damages,  why,  in  case 
irreparable  damages  are  threatened,  equitable  interference  i)y 
injunction  may  not  be  had  to  prevent  the  threatened  injury  to 
individuals  whose  private  rights  are  about  to  be  invaded. 

In  conclusion,  I  am  of  the  opinion  that  plaintiff  is  entitled  to 
enjoin  not  only  the  use  of  the  structure,  if  biiilt,  but  also  the 
construction  itself.  Accordingly  the  decree  prepared  by  plaint- 
iffs is  passed  for  record. 
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APPEAL  FROM  ALLOWANCE  OF  A  CLAIM  WHICH  WAS 
EQUIVALENT  TO  A  REJECTION. 

Common  Pleas  Court  of  Knox  County. 
Guy  R.  IIogle  v.  The  Industrial  Commission  of  Ohio. 

Decided,  April,   1021. 

Workinen*s  Compensation — Right  of  Appeal  from  an  Award  Which  is 
Equivalent  to  a  Rejection — Closing  a  Case  hy  the  Commission  Con- 
stitutes a  Final  Order — Commission  Without  Authority  to  Pay 
for  a  Surgical  Operation  *o  Relieve  Trouble  Dvc  to  Xatural  Causeb. 

1.  An  appeal  will  lie  from  an  order  of  the  Industrial  Commission  un- 
der Section  1465-90  of  the  General  Code,  which  in  form  purports  to 
be  an  award  from  the  state  insurance  fund  for  personal  injuries,  but 
which  In  fact  amounts  to  a  denial  of  claimant's  right  to  participate 
at  all  in  such  fund  on  grounds  going  to  the  basis  of  his  claim.  Po- 
lice V.  Industrial  Commission,  23  O.  C.  C.  (N.S.),  433  cited  and  fol- 
lowed. 

2.  Where  the  records  of  the  indusirial  commission  show  that  the  claim 

was  referred  to  the  medical  department,  and  afterward  to  the  legal 
department  of  the  commission,  and  each  of  these  departments  after 
reviewing  the  evidence  reported  adversely  to  the  allowance  of  com- 
pensation on  grounds  going  to  the  basis  of  the  claim,  and  the  com- 
mission thereafter  in  considering  the  claim  upon  its  merits  with 
the  evidence  and  these  adverse  reports  before  it  makes  an  order 
purporting  to  be  an  award  in  which  it  directs  payment  of  the  phvsi- 
cians  for  making  examinations  of  claimant,  but  makes  no  award  as 
compensation  to  the  injured  workman,  anl  at  the  close  of  such 
order  declares  "and  this  case  was  closed,"  such  action  by  the  com- 
mission is-  tantamount  to  a  rejection  of  the  ^laim.  In  effect  it  is 
a  denial  of  claimant's  right  to  participate  at  all  in  such  fund  on 
grounds  going  to  the  basis  of  claimant's  right.  Such  order  is  a 
"final  action"  within  the  meaning  of  Section  1465-90  of  the  Gen- 
eral Code. 

3.  Where  on  appeal  from  such  decision,  the  commission  files  an  an- 

swer alleging  that  by  its  said  order  it  made  an  award  to  claitnant 
relying  on  such  alleged  "award"  to  defeat  the  appeal,  and  goes  to 
trial  upon  such  issue.  It  can  not  thereafter  be  heard  to  deny  that 
It  had  made  a  "final  order"  respecting  such  claim. 

4.  Where  a  loss  of  vision  bears  no  relation  to  the  injury  complained  of, 

but  is  the  result  of  natural  causes,  it  is  unlawful  for  the  Commis- 
sion to  pay  for  a  surgical  operation  from  such  Insurance  fund  in 
an  effort  to  restore  the  lost  vision,  and  the  commission  is  without 
authority  to  compel  the  injured  workman  to  submit  to  such  an 
operation. 
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Ewalt  &  Blair,  attorneys  for  plaintiflE. 

John  (?.  Price  Attorney  General,  and  B.  P.  Zumehly,  attor- 
neys for  defendant. 

Blair,  J. 

This  case  was  submitted  to  the  court  upon  the  motion  of  de- 
fendant for  a  judgment  notwithstanding  the  verdict,  and  upon 
a  motion  to  set  aside  the  verdict  of  the  jury,  and  to  grant  a 
now  trial — the  jury  having  returned  a  verdict  or  finding  in 
favor  of  the  plaintiff,  assessing  the  amount  due  him  at  twelve 
dollars  per  week,  for  a  period  of  one  hundred  weeks,  in  all 
twelve  hundred  dollars. 

In  substance,  the  plaintiff  alleges  in  his  petition  that  on  the 
3d  day  of  June,  1919,  while  engaged  in  the  regular  course  of 
his  employment  as  a  laborer  in  the  plant  of  the  Mt.  Vernon 
Bridge  Company,  in  this  city,  he  was  injured  by  being  struck 
in  the  left  eye  by  an  iron  crowbar  with  which  he  was  working, 
and  that  as  a  result  of  such  injury  the  sight  of  his  eye  was  de- 
stroyed; that  subsequently  he  filed  his  claim  for  compensation 
for  such  injury  under  the  Workman's  Compensation  Law  with 
the  Industrial  Commission  of  Ohio  which  claim  was  rejected 
by  said  Industrial  Commission,  the  suit  being  brought  in  this 
court  by  way  of  appeal  from  the  decision  of  the  Industrial 
Commission. 

To  this  petition  the  Industrial  Commission  files  an  answer, 
setting  up  two  separate  defenses,  the  first  defense  being  in  the 
nature  of  a  general  denial^  in  which  many  allegations  of  the 
p(»tition  are  admitted,  while  others  are  denied.  In  a  second 
defense  the  Industrial  Commission,  after  making  numerous 
admissions,  makes  the  following  allegation:  **and  thereafter 
the  Industrial  Commission,  on  or  about  the  twenty-ninth  day 
of  April,  1920,  heard  and  considered  this  application,  together 
with  the  evidence  in  connection  therewith,  and  found  and  de- 
t(?rmined  that  the  said  plaintiff  sustained  an  injury,  in  the 
course  of  his  employment,  at  the  time  and  in  the  manner  al- 
leged in  the  application,  and  that  the  employer  was  at  the  time 
of  tlie  injury  a  subscriber  to  the  state  insurance  fund,  that 
said  injury  was  not  purposely  self  inflicted,  and  that  prior  to 
the  time  of  filing  his  claim  with  this  defendant  the  applicant 
had  not  commenced  a  civil  action  against  his  employer  on  ac- 
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count  of  said  injujry.  Defendant  further  alleges  that  on  said 
date  it  made  an  award  to  the  claimant,  and  ordered  and  di- 
rected that  ^\'arrants  be  issued  on  the  state  insurance  fund  for 
the  purpose  of  paying  the  same,  and  that  said  payments  be 
made  as  authorized  by  this  plaintiff.  Defendant  further  al- 
leges that  on  or  about  the  twenty-ninth  day  of  April,  1920,  the 
said  Industrial  Conuuission  did  issue  warrants  for  the  payment 
of  money  from  the  state  insurance  fund  on  account  of  the  in- 
juries received  by  the  plaintiff  on  the  third  day  of  June,  1919, 
and  delivered  them  in  accordance  with  the  instructions  of 
plaintiff.  Wherefore  defendant  prays  that  the  petition  and 
appeal  filed  herein  be  dismissed,"  etc. 

In  other  words,  in  this  second  defense  the  Industrial  Com- 
mission denies  the  right  of  plaintiff  to  appeal  to  this  court, 
because  it  claims  it  did  not  deny  his  right  to  participate  in  such 
insurance  fund.  It  alleges  that  by  its  order  of  April  29,  1920, 
it  made  an  award  to  plaintiff  on  account  of  his  said  injuries, 
and  that  its  action  in  this  respect  is  final,  and  from  which  no 
appeal  can  be  had,  under  Section  1465-90  of  the  General  Code. 

That  portion  of  Section  1465-90,  Greneral  Code,  \^ich  relates 
to  the  right  of  appeal,  reads  as  follows: 

*'The  board  shall  have  full  power  and  authority  to  hear  and 
determine  all  questions  within  its  jurisdiction,  and  its  decision 
thereon  shall  be  final.  Provided,  however,  in  case  the  final 
action  of  such  board  denies  the  right  of  the  claimant  to  par- 
ticipate at  all  in  such  fund  upon  any  ground  going  to  the  basis 
of  the  claimant's  right,  then  the  claimant  wnthin  thirty  (30) 
days  after  the  notice  of  the  final  action  of  such  board,  by  filing 
his  appeal  in  the  common  pleas  court  of  the  county  wherein 
the  injury  was  inflicted,  be  entitled  to  a  trial  in  the  ordinary 
way,  and  be  entitled  to  a  jury,*'  etc.  • 

It  will  be  seen  from  a  reading  of  the  above  section  that  no 
appeal  will  lie  from  the  action  of  the  commission,  except  ui 
cases  where  it  by  its  action  denies  the  right  of  the  claimant  to 
participate  at  all  in  such  fund  upon  some  ground  going  to  the 
basis  of  claimant's  right. 

On  the  trial  of  this  case  to  a  jury,  the  trial  court  held  that 
the  order  of  the  commission  of  April  29,  1920,  was  tanta- 
mount to  a  rejection  of  plaintiff's  claim — that  such  an  order 
amounted  to  a  denial  of  the  right  of  plaintiff  to  participate  at 
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all  iu  sucli  fund,  upon  grounds  going  to  the  basis  of  plaintiff's 
right — and  submitted  the  case  to  the  jury  upon  the  issues 
raised  by  the  first  defense  (or  the  general  denial),  and  this 
action  of  the  court  is  the  principal  error  urged  in  support  of 
these  motions. 

To  get  the  full  import  of  the  order  of  the  commission  of 
April  29,  1920,  it  is  necessary  to  consider  the  reports  and  rec- 
ommendations of  the  various  ** divisions"  or  departments  of 
tlie  commission,  upon  which  it  acted  in  making  this  order.  Dr. 
T.  R.  Fletcher,  ** Chief  of  the  Medical  Division'*  of  the  commis- 
sion, to  whom  the  matter  had  been  refered,  filed  a  report  show- 
ing that  plaintiff  had  been  examined  by  Dr.  Brown,  in  which 
he  quotes  Dr.  Brown  as  saying  that  the  loss  of  plaintiff's  eye- 
sight *'is  not  related  to  the  injury."  Then  this  Chief  of  the 
^Medical  Division  adds  the  following  conclusion  and  recommen- 
dation : 

** Replying  on  Dr.  Brown's  report  we  do  not  feel  that  the 
claim  should  be  approved  from  a  medical  standpoint.  Recom- 
mendation: Payment  of  account  as  rendered  by  Dr.  Brown  in 
the  amoui4  of  $10. 

'*T.   R.  Fletcher, 
''Chief  Medical  Division." 

This  report  of  Dr.  Fletcher  bears  date  of  April  15,  1920. 
Twelvo  days  later,  on  April  27,  1920,  Mr.  C.  J.  Wardslow,  of 
the  *' Legal  Division"  of  the  Industrial  Commission,  to  whom 
(he  matter  had  been  referred,  made  a  report  to  the  commis- 
sion in  which  he  reviews  the  claim  of  plaintiff,  quoting  from 
Dr.  Fletcher's  report,  and  making  recommendations.  I  quote 
the  following  from  Mr.  Wardlow's  report: 

**Dr.  Brown''s  report  clearly  indicates  that  the  condition  of 
both  eyes  is  due  to  cataracts  of  idiopathic  or  natural  origin. 
*  •  •  Conoulsion:  The  evidence  fails  to  show  that  the  IoSvH 
of  vision  is  due  to  the  injury  described.  Recommendation: 
That  Dr.  Ferree's  bill  be  ordered  paid,  and  that  Dr.  Brown's 
bill  for  special  examination  be  also  paid." 

Two  days  later  the  commission  makes  its  order  of  April  29, 
which  it  claims  was  an  award  to  plaintiff  on  account  of  his 
injury.     This  order  is  as  follows: 

**0n  this  day  the  above  claim,  together  with  the  proof  on 
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file  was  presented  to  the  commission,  considered,  and  a  finding 
of  facts  was  made,  as  follows:  That  the  applicant's  injury  was 
sustained  in  the  course  of  employment,  and  at  the  tijne  and 
in  the  manner  alleged  in  the  application:  That  applicant's  em- 
ployer was  at  the  time  of  injury  a  subscriber  to  the  State  In- 
surance Fund :  That  said  injury  was  not  purposely  self  inflicted : 
That  prior  to  the  filing  of  his  claim  with  the  commission  appli- 
cant had  not  begun  a  civil  action  against  his  employer  on  ac- 
count of  said  injury :  That  the  compensation  and  award  allowed 
and  ordered  disbursed  and  paid  from  the  State  Insurance  Fund 
is  in  accordance  with  the  facts  and  nature  and  extent  of  the 
injury,  and  such  as  is  authorized  by  law  and  the  rules  of  thQ 
commission :  That  applicant  has  authorized  payments  to  be  made 
to  the  payee  above  named. 

'*The  claim  was  therefore  allowed  as  herein  shown,  and  order 
and  authority  granted  to  the  auditor  for  issuing  warrants  in 
payment  of  the  same  according  to  the  rules  of  the  commis- 
sion. Awards  for  medical,  nurse  and  hospital  services  and 
medicines  and  compensation  (1)  to  be  paid  at  once;  and  com- 
pensation (2)  to  be  paid  according  to  the  rules  of  the  commis- 
sion.   And  tiiis  case  was  closed. 

**This  upon  motion  of  Mr   seconded  by  Mr.  and 

voted  upon  as  follows:  Mr.  Clark,  aye;  Mr.  Elliott,  aye;  Mr. 
Duffy,  aye. 

**Date,  April  29,  1920. 

** Secretary,  Robert  L.  Hayes." 


On  the  same  sheet  on  which  this  finding  of  the  commission 
a])pears,  and  above  the  finding,  is  a  statement  signed  by  H.  C. 
Baker,  as  director  of  the  claims  department  of  the  commission, 
in  which  the  payment  of  a  ten  dollar  fee  each  to  Dr.  Prout 
and  Dr.  Ferree  is  recommended.  In  this  statement  no  com- 
pensation of  any  kind  is  recommended,  the  spaces  opposite  the 
heading  '^ Compensation  (1)''  and  *' Compensation  (2)"  bein{> 
left  entirely  blank. 

There  was  no  proof  of  the  payment  of  any  of  the  doctor  bills, 
except  the  ten  dollars  to  Dr.  Browrf,  and  the  plaintiff  did  not 
in  any  way  assent  to  or  approve  such  payment;  neither  did  he 
approve  or  authorize  the  jwyment  of  any  doctor  bills  or  other 
bills  incurred  in  connection  with  his  claim  for  compensation. 

When  this  second  defense  is  analyzed,  in  connection  with  the 
proof,  it  amounts  to  this,  and  nothing  more:  It  is  contended 
by  the  commission  that  plaintiff  has  no  right  of  appeal,  because 
in  its  order  of  April  29,  1920,  it  allowed  certain  physicians' 
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bills  for  examining  plaintiff.  In  other  words,  it  claims  that 
inasmuch  as  these  physicians'  bills  were  allowed  (although  no 
allowance  whatever  was  made  to  plaintiff  for  his  injury),  plaint- 
iff has  not  been  **  denied  the  right  to  participate  in  such  in- 
surance fund/'  and  therefore  has  not  the  right  of  appeal. 
This  defense  is  a  denial  of  the  jurisdiction  of  this  court  to 
entertain  the  appeal. 

Evidently  the  conunission,  in  making  this  defense,  overlooked 
the  decision  of  the  Court  of  Appeals  of  Cuyahoga  county,  in 
the  case  of  Police  v.  Itidustrial  Commission,  reported  in  the  23 
0.  C.  C.  (N.  S.),  433,  the  syllabus  of  which  reads  as  follows: 

*'An  appeal  lies  from  a  decision  by  the  Industrial  Commis- 
sion where  the  award  which  has  been  made  for  a  personal 
injury  of  a  serious  character  is  so  small  as  to  indicate  that  it 
was  intended  as  a  mere  gratuity  to  one  not  injured  in  the 
course  of  his  employment,  and  therefore  not  entitled  to  any- 
thing.'' 

In  this  last  cited  case  the  claim  was  for  a  serious  injury,  and 
the  commission,  in  addition  to  the  physicians'  bills  had  allowed 
th(-  claimant  $3.50  for  a  truss  and  $7  as  compensation  for  his 
injury.  Judge  Grant,  in  rendering  the  opinion,  condemns  the 
action  of  the  commission  in  trying  to  subvert  the  law,  and  thus 
defeat  the  right  of  appeal,  and  refers  to  its  action  as  **a  pur- 
poseful design  to  beat  the  law." 

If  the  allowance  to  Police  of  a  $3.50  truss  and  $7  as  compen- 
sation was  tantamount  to  a  rejection  of  his  claim  for  an  injury 
l)roducing  double  hernia,  surely  as  much  can  be  said  of  the 
action  of  the  commission  in  the  instant  case,  where  plaintiff 
was  allowed  nothing  for  the  loss  of  his  eyesight,  and  the  only 
doctor  bill  in  fact  paid  by  the  commission  was  to  a  doctor  in 
the  employ  of  the  commission,  and  who  reported  adversely  to 
the  allowance  of  plaintiff 's»claim. 

'In  form  the  order  of  April  29  was  an  allowance,  or  an  award, 
but  in  substance  it  was  a  complete  rejection — a  total  denial  of 
plaintiff's  right  *Ho  participate  at  all  in  such  fund."  And  I 
am  still  of  the  opinion  that  I  was  right  in  holding  the  case  had 
been  properly  appealed  to  this  court. 

In  an  exhaustive  brief  filed  on  behalf  of  the  defendant  com- 
mission in  support  of  these  motions,  the  further  claim  is  now 
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made  that  the  order  of  the  commission  of  April  29,  1920,  was 
not  a  final  disposition  of  the  caae:  that  the  commission  at  that 
time  was  not  in  a  position  to  judge  the  case,  and  did  not  pass 
upon  the  merits  of  plaintiff's  claim,  but  retained  jurisdiction 
for  the  purpose  of  making  whatever  other  and  further  orders 
might  be  necessary  in  ^e  future. 

This  is  evidently  an  afterthought  on  the  part  of  the  com- 
mission. It  pleaddd  an  award  as  a  bar  to  the  right  of  appeal, 
and  when  that  plea  fails  it  changes  front,  and  offers  another 
reason  why  plaintiff  should  be  denied  his  right  of  appeal,  and 
to  have  his  case  tried  by  a  jury.  Had  such  a  defense  as  here 
aaggested  been  pleaded,  there  would  have  been  no  occasion  of 
empaneling  a  jury  to  try  this  case^  If  in  good  faith  the  com- 
mission had  retained  jurisdiction  of  the  case,  and  meant  to 
consider  further  the  merits  of  plaintiff's  claim,  and  to  further 
pass  upon  it,  all  that  was  necessary  would  have  been  to  bring 
that  information  to  the  attention  of  the  court,  and-  further 
action  by  the  court  would  have  been  delayed. 

In  its  answer  the  commission  alleges  that  ''on  the  29th  day 
of  April,  1920,  it  heard  and  considered  plaintiff's  application, 
together  with  the  evidence  in  connection  therewith,"  and  fur- 
ther alleges  that  **on  said  date  it  made  an  award  to  plaintiff," 
and  directed  warrants  to  issue  therefor  on  the  State  Insurance 
Fund,  etc.  And  by  referring  to  the  finding  and  order  of  the 
commission  of  April  29  (a  copy  of  which  appears  above),  it 
will  be  noted  that  the  last  sentence  in  said  finding  and  order 
reads  as  follows:  **And  this  case  was  closed." 

What  further  was  there  for  the  commission  to  hear  or  con- 
siderT  Dr.  Brown,  whom  the  commission  had  employed  to 
examine  plaintiff  had  reported  that  the  loss  of  the  eye  was  'Vnot 
related  to  the  injury. *'  Dr.  Fletcher,  chief  of  the  medical  di- 
vision, to  whom  the  case  had  been  referred  had  reported  ad- 
versely to  the  allowance  of  the  claim,  and  Mr.  Wardslow,  of 
the  legal  division  to  whom  the  case  was  thereafter  referred, 
also  reported  *'the  evidence  fails  to  show  that  the  loss  of  vision 
is  due  to  the  injury  described,"  and  the  commission  snicly 
took  that  view  of  the  case,  for  here  in  court  before  the  jury, 
it  stoutly  contended  that  the  loss  of  plaintiff's  eyesight  bore 
no  relation  whatever  to  the  injury,  but  that  such  loss  of  sight 
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was  due  entirely  to  natural  causes.  The  suggestion  in  defend- 
ant's brief  that  the  commission  might  be  willing  to  pay  for  an 
operation  in  an  effort  to  restore  the  eyesight  is  an  intimation 
that  the  commission  will  make  a  law  for  the  occasion  all  of 
its  own.  If  the  loss  of  plaintiff's  eyesight  was  caused  by  thie 
injury  complained  of,  he  is  entitled  to*  be  compensated  in  the 
manner  prescribed  by  law — ^not  in  the  manner  prescribed  by 
the  commission,  to  the  exclusion  of  the  law.  If  the  loss  of  the 
eye  was  from  natural  causes,  as  the  commission  so  stoutly  con- 
tends, then  it  is  unlawful  for  the  commission  to  use  any  por- 
tion of  the  insurance  fund  either  as  an  award  or  in  experi- 
mental surgery.  The  use  of  this  insurance  fund  in  an  experi- 
mental operation  to  restore  vision,  the  loss  of  which  ''is  not 
related  to  the  injury,"  would  be  a  gross  misappropriation  of 
such  funds,  and  any  effort  of  the  commission  to  compel  this  un- 
fortunate workman  to  submit  to  such  an  operation  is  an  as- 
sumption of  autocratic  power  not  to  be  tolerated.  If  the  loss 
ot*  vision  *'is  not  related  to  the  injury,"  then  no  expert  (whether 
in  the  employ  of  tTie  commission  or  not)  should  receive  pay- 
ment from  this  insurance  fund  for  operating  upon  this  sub- 
ject. 

The  claim  which  the  commission  now  makes  that  its  order 
of  April  29,  1920,  was  not  a  ** final  order"  (final  disposition  of 
the  case),  I  do  not  think  tenable,  from  any  point  of  view. 
From  a  legal  standpoint  surely  it  is  a  final  order.  It  recites 
a  trial  or  hearing  upon  the  merits  of  the  claim,  in  which  all 
of  the  evidence,  as  well  as  the  reports  of  the  various  divisions 
or  departments  of  the  commission  to  whom  the  matter  had  been 
referred  were  before  it;  and  after  making  certain  orders  per- 
taining thereto,  which  the  commission  claims  was  an  award,  it 
declares,  **And  this  case  was  closed."  If  the  commission  meant 
to  retain  the  case  for  further  consideration,  or  for  further 
orders,  why  was  it  not  ** continued, "  ** passed,"  ** adjourned," 
''postponed,"  or  some  term  of  some  kind  used  to  so  indicate? 
Instead,  it  expressly  declares  the  matter  at  an  end. 

Did  the  commission  itself,  at  the  time  this  appeal  was  taken, 
and  at  the  time  it  filed  its  answer  in  this  court,  consider  that 
the  claim  was  still  pending  before  it?  There  can  be  but  one 
answer  to  this  question  and  that  is  in  the  negative.  To  defeat 
plaintiff's  right  of  appeal  it  relied  entirely  upon  an  **award" 
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which  it  pleaded  as  a  bar  to  such  appeal — an  award  in  form, 
bat  in  substance  a  denial  in  toto  of  plaintiff's  right  to  par- 
ticipate at  all  in  the  insurance  fund  over  which  it  presides. 

For  what  purpose  can  it  be  said  this  claim  is  still  pending 
before  the  commission!  Does  it  wish  to  hear  more  evidence 
as  to  the  cause  of  plaintiff's  blindness  f— or  is  it  willing  to  con- 
sider further  whether  such  blindness  is  in  any  way  ''related  to 
the  injury!"  It  makes  no  such  suggestion  or  intimation.  On 
the  contrary,  its  every  suggestion  indicates  that  it  considers 
these  questions  settled — settled  against  plaintiff;  but  it  sug- 
gests a  substitute,  a  possibility  of  an  offer  on  the  part  of  the 
commission  to  pay  for  an  experimental  surgical  operation — 
ostensibly  to  a  surgeon  of  its  own  selection.  There  is  no  au- 
thority of  law  for  this  position  of  the  commission. 

As  all  arguments  in  behalf  of  the  commission  have  been  con- 
fined to  the  question  of  the  right  of  appeal,  we  will  notice  but 
two  of  the  other  assigned  errors. 

I  find  no  evidence  to  support  the  charge  of  *' misconduct " 
on  the  part  of  any  juror  who  served  on  this  panel.  Neither  do 
I  find  *Hhe  verdict  against  the  manifest  weight  of  the  evi- 
dence "  The  evidence  was  conclusive  that  plaintiff  had  suf- 
fered a  total  loss  of  vision  of  his  left  eye,  and  of  the  five  doc- 
tors who  testified,  four  gave  it  as  their  opinion  that  the  loss  of 
vision  was  due  to  the  injury  complained  of — the  blow  from  the 
iron  bar,  while  engaged  in  the  course  of  his  employment  as  a 
laborer  in  the  plant  of  the  Mt.  Vernon  Bridge  Company,  on 
June  3,  1919.  It  is  therefore  apparent  that  this  ground  of 
the  motion  is  not  well  taken. 

An  entry  may  be  placed  upon  the  journal  of  this  court  in 
accordance  with  the  above  finding,  overruling  tliese  motions, 
and  approving  the  award  of  the  jury  and  rendering  judgment 
thereon  for  $12  per  week  for  a  period  of  one  hundred  weeks,  in 
all  $1,200,  to  be  paid  in  the  same  manner  as  though  such  award 
had  been  made  by  the  Industrial  Commission.  All  costs  in 
this  case,  including  a  reasonable  attorney  fee  to  plaintiff's  at- 
torneys, will  be  assessed  against  the  commission.  The  amount 
of  this  attorney  fee  will  be  fixed  by  this  court  at  the  time  of 
filing  the  entry  of  this  judgment,  and  counsel  for  the  commis- 
sion are  requested  to  be  present  in  court  at  that  time. 
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CONTESTED  ELECTION  FOR  LONG  TERM  AS  COUNTY 

COMMISSIONER. 

Common  Pleas  Court  of  Allen  County. 
Walter  W.  Craig  v.  A.  J.  Gray  and  J.  W.  Thompson. 

COMMISSIONER. 

Decided,  February,  1921. 

County  Commissioners — Election  of  in  1920 — -Candidate  Receiving  Low- 
est Vote — May  Contest  Election  of  the  Other  Two — For  the  Pur- 
pose of  Determining  Who  shfill  l>e  CHven  the  Long  ferm, 

1.  The  candidate  for  county  commissioner  who  received  the  lowest 

vote  of  the  three  who  were  elected  in  1920,  may  contest  the  election 
of  the  other  two  for  the  purpose  of  showing  that  the  vote  which  he 
received  entitles  him  to  a  term  of  four  instead  of  two  years. 

2.  In  such  a  case  in  the  abisence  of  a  demand  by  all  parties  for  a  re- 

count of  all  the  precincts  in  the  county,  a  recount  will  be  ordered 
in  those  precincts  only  in  which  irregularities  have  been  shown 
to  have  occurred  in  the  official  count  as  certified. 

T.  K.  Hamilton,  for  contestant. 

Eugene  T.  Lippencott  and  John  L.  C^ble,  for  contestees. 

Bailey,  J. 

At  the  November  election  of  1920  contestant  and  contestees 
were  the  candidates  of  the  Republican  party  for  long  terms  as 
county  commissioners  of  Allen  county.  The  vote  of  each  can- 
didate was  certified  to  the  board  of  deputy  state  supervisors 
of  election  of  Allen  county  by  the  precinct  officials  and  as  sum- 
marized and  declared  by  said  board,  was  as  follows: 

J.  W.  Thompson  received  13,416  votes 

.  A.  J.  Gray  received  13,413  votes 

Walter  W.  Craig  received  13,410  votes 

It  will  be  observed  that  there  is  a  margin  of  only  six  votes 
from  the  highest  vote  to  the  lowest  vote  received  by  these  can- 
didates. 

Thereupon  on  December  1,  1920,  Walter  W.  Craig  as  a  con- 
testant took  an  appeal  jointly  against  the  other  two  Republican 
candidates  from  the  decision  of  the  board  of  deputy  state  sujy^r- 
visors  of  elections  in  tabulating  and  declaring  the  vote  as  above 
stated,  and  on  the  2d  day  of  December  two  separate  appeals  were 
filed  in  this  court,  each  against  one  of  the  contestees  above  named. 
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Thereupon  and  thereafter  in  accordance  with  notice  served  as 
provided  by  statute  two  justices  of  the  peace  of  this  county, 
to- wit,  E.  M.  Botkin  and  £.  L.  Durbin  commenced  and  took  the 
testimony  of  several  of  the  election  officials  who  acted  in  seven 
precincts  in  the  city  of  Lima  at  said  election,  as  to  the  methods 
such  precinct  officials  adopted  and  followed  in  counting  the 
votes  for  county  commissioners,  and  this  testimony  was  em- 
bodied in  a  transcript  containing  about  237  pages  and  this 
transcript  was  submitted  to  the  court.  By  a  motion  filed  in 
the  common  pleas  court  some  time  prior  to  the  26th  day  of 
January,  this  year,  these  three  separate  appeals  were  properly 
consolidated  by  this  court,  so  that  the  matter  could  be  heard 
and  disposed  of  as  one  case. 

On  the  26th  day  of  January,  1921.  ^}\e  case  came  on  for  hear- 
ing in  this  court,  at  which  time  the  contestant  submitted  the 

transcript  of  the  evidence  taken  beiore  the  justices  of  the  peace 

and  oflEered  certain  exhibits  in  evidence,  and  rested  his  case. 

Thereupon  the  contestees  offered  the  oral  testimony  of  sev- 
eral witnesses  as  to  claimed  irregularities  that  occurred  in  seven 
precincts  outside  of  the  city  of  Lima,  which  indicate  that  the 
ballots  for  county  commissioners  in  the  several  precincts  were 
improperly  and  illegally  counted  and  returned  to  the  board 
of  deputy  state  supervisors  of  elections. 

At  the  last  session  of  the  Legislature  an  act  was  passed  by 
that  body  (Ohio  Laws,  Vol.  108,  Part  2,  page  1300)  by  which 
it  was  provided  that  the  two  persons  receiving  the  highest 
number  of  votes  for  county  commissioner  at  the  November  elec- 
tion of  1920  would  hold  their  respective  offices  for  a  term  of 
four  years  or  until  January  1,  1925,  and  that  the  person  re- 
ceiving the  lowest  number  of  votes  for  such  office,  should  hold 
his  office  until  January  1,  1923.  On  the  ground  that  the  con- 
testant has  been  deprived  of  a  tenure  of  office  for  a  period  of 
two  years,  he  instituted  this  contest  and  hopes  thereby  to  have 
the  court  certify  him  as  having  received  the  highest  number 
of  votes,  or  the  next  highest  number  of  votes,  which  will  make 
him  eligible  to  a  four  year  term  as  county  commissioner  instead 
of  the  two  year  term  now  accredited  to  him. 

At  the  inception  of  the  case  the  contestees  raise  the  juris- 
dictional, if  not  the  constitutional  question  that  this  is  not  one 
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of  the  questions  that  can  be  determined  by  a  contest  of  election, 
and  that  the  only  person  who  is  authorized  to  institute  a  contest 
of  election  is  a  party  who  has  been  defeated  at  the  poles  for 
the  office  he  seeks.  After  a  careful  examination  of  the  statutes 
upon  that  question,  I  am  inclined  to  the  belief,  and  therefore 
hold,  that  the  contestant  has  a  right  to  maintain  this  action  on 
the  ground  that,  if  he  shows  a  sufficient  number  of  mistakes 
to  bring  him  to  the  point  of  being  the  highest,  or  next  to  the 
highest  man  in  the  count  of  the  votes,  he  will  be  benefited  to 
the  extent  of  two  years  of  service  as  county  commissioner  of 
this  county,  and  the  necessary  emoluments  innuring  to  him  by 
reason  of  such  service,  and  especially  is  this  true  when  we  refer 
to  the  old  equity  maxim,  ''That  where  there  is  a  wrong  there 
is  a  remedy."  And  the  only  remedy  that  the  court  sees  avail- 
able to  the  contestant,  if  his  contention  as  to  the  mistake  in 
counting  the  ballots  is  true,  is  the  proceeding  he  has  here 
instituted,  and  the  court  is  firmly  of  the  opinion  that  his  action 
is  clearly  within^  the  spirit  of  the  statutes  of  Ohio  providing  for 
the  contest  of  elections,  if  not  within  the  letter  thereof. 

The  court  has  had  no  trouble  in  finding  from  the  evidence 
that  there  were  irregularities,  mistakes  and  illegality  innocently 
occurring  and  practiced  in  counting  the  votes  of  the  seven  pre- 
cincts in  Lima  complained  of  by  the  contestant,  but  as  to  the 
number  of  votes  involved  in  that  transaction  and  covered  by 
the  mistakes  in  the  count,  the  court  does  not  now  attempt  to 
decide  or  even  estimate. 

The  court  has  likewise  had  no  trouble  in  finding  from  the 
evidence  that  there  was  a  miscount  of  the  votes  for  county  com- 
missioners in  the  seven  precincts  outside  oP  Lima  concerning 
which    tfie    contestants   have     offered     evidence,    so    that   the 

question  of  the  mistakes  made  in  counting  the  votes  for  county 
commissioner,  long  term,  in  the  fcJurteen  precincts  brought  into 
the  case  by  all  the  parties,  is  perfectly  apparent  to  the  court, 
and  the  necessary  prima  facie  case  for  a  recount  of  the  ballots 
of  said  fourteen  precincts  has  been  made  out,  and  the  court  is 
satisfied  from  the  evidence  that  a  recount  of  the  ballots  cast 
in  these  fourteen  precincts  may  change  the  result  of  the  elec- 
tion in  respect  as  to  who  are  the  two  persons  receiving  the 
highest  number  of  votes  for  that  office  and  thus  be  entitled  to 
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hold  the  two  four-year  terms;  and  this  brings  us  to  the  only 
remaining  question  involved  in  the  ease  as  to  whether  or  not 
under  the  evidence  as  submitted  and  received  the  court  would 
be  authorized  in  ordering  a  recount  of  all  the  ballots  for  the 
103  precincts  of  the  co&nty  to  endeavor  to  determine  the  exact 
vote  cast  for  these  three  candidates,  and  the  question  of  whether 
or  not  it  was  properly  counted,  declared  and  certified. 

This  is  a  legal  question,  and  we  will  take  a  hasty  glance  at 
the  law  before  determining  this  matter. 

In  the  case  of  Tarr  v.  Priest,  decided  on  December  7,  1915, 
by  the  Supreme  Court  of  this  state  and  reported  in  Volume 
93  of  the  Ohio  State  Reports,  at  page  199,  and  at  page  202  of 
the  decision  the  court  says: 


**W^  do  not  think  it  was  the  intention  of  the  Legislature  in 
the  enactment  of  the  provision  of  Section  5090-1  which  we  have 
quoted,  that  the  ballots  should  be  used  as  original  evidence  for 
the  purpose  of  discovering  errors."  And  further,  '*lf,  upon 
the  trial  before  the  court,  there  has  been  evidence  tending  to 
show  that  errors  had  been  committed  in  any  precinct  the  court 
was  with  authority  to  order  a  recount  of  the  ballots  in  that 
precinct  and  have  such  errors  as  might  be  found  corrected. 
In  the  absence  of  such  evidence  the  court  was  without  authority 
to  act." 

In  the  Cleveland  decision,  the  case  of  Dietrick  v.  Andrews 
et  al,  reported  in  the  Seventh  Court  of  Appeals  report,  at  page 
363,  on  page  371,  28  0.  C.  A.,  209,  the  court  says: 

*'But  if  the  assumption  of  the  plaintiff  in  error  be  correct, 
that  errors  of  the  kind  testified  to  appear  in  the  remaining  500 
precincts,  in  the  absence  of  testimony  to  the  contrar>%  and  in 
the  absence  of  any  fraud,  we  think  that  the  court  would  be  jus- 
tified in  assuming  that  similar  errors  upon  the  opposing  ticket, 
in  the  ballot  and  the  counting,  would  likewise  appear  through- 
out the  remaining  500  precincts.  We  think  this  coTitention  of 
the  contestors  is  carrying  the  doctrine  of  presumptions  to  an 
unwarranted  length,  and  would  be  extending  the  decision  in 
Tarr  v.  Priest  beyond  any  limits  indicated  by  the  language  of 
that  decision." 

In  the  case  at  bar  there  is  absolutely  no  evidence  as  to  how 
the  count  proceeded  in  any  precinct  except  the  fourteen  in 
question,  and  under  the  case  just  cited  the  mistakes  proved  in 
the  fourteen  precincts  are  all  similar,  that  is  when  a  Republican 
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scratched  his  ticket  for  commissioner  and  voted  for  one  Demo- 
crat without  any  other  mark,  except  the  mark  under  the  emblem 
on  the  ballot,  such  ballot  was  counted  for  the  Democrat  for 
whom  he  voted,  and  for  the  two  Republicans  who  were  not  op- 
posite the  Democrat  thus  voted  for.  Tfiat  seemed  to  have  been 
the  usual  method  adopted  in  the  fourteen  precincts,  in  conning 
the  votes  for  the  long  term  of  county  commissioner,  and  under 
this  Cleveland  decision  the  court  has  a  right  to  assume  that 
the  Democratic  ballots  were  counted  in  the  same  method,  and 
in  view  of  the  fact  that  the  votes  received  by  the  democrat  can- 
didates  were  more  than  2,000  less  than  the  votes  received  by  the 
Republican  candidates,  in  the  absence  of  a  request  ftt'oni  all  the 
parties,  the  court  does  not  deem  it  necessary'  or  expedient  to  order 
a  recount  of  any  other  than  the  fourteen  precincts  hereinbefore 
mentioned,  as  it  is  highly  improbable  that  a  recount  of  all  the 
jjrecincts  cf  the  county  would  change  the  result  of  the  election 
for  countv  commissioner.  That  is  to  sav,  that  after  such  recount 
the  Republican  candidates  woiild  still  maintain  decisive  plurali- 
ties over  their  Democratic  opponents. 

And  the  court  coming  now  to  pass  on  the  admissability  of 
the  testimony  and  the  exhibits  offered  in  evidence  admits  all 
tlie  exhibits  which  have  been  tendered  as  to  the  fourteen  pre- 
cincts -  hereinafter  specifically  named,  together  with  all  testi- 
mony that  was  t^ken  subject  to  objection,  and  the  opposite 
party  is  awarded  an  exception  to  the  admissability  of  each 
exhibit. 

The  court  is  not  concerned  in  this  controversy  beyond  the 
public  question  involved  which  guarantees  the  right  of  every 
citizen  to  cast  his  ballot  and  have  the  same  properly  and  leg- 
ally counted  and  recorded. 

The  parties  have  chosen  their  ground  and  the  weapons  with 
which  they  will  fight,  and  as  hereinbefore  stated,  unless  all 
parties  join  in  a  request  to  recount  the  entire  county,  the*  re- 
count will  proceed  as  to  the  fourteen  precincts  hereinafter 
enumerated  and  named. 

The  attorneys  may  journalize  an  interlocutary  order  in  ac- 
cordance with  this  opinion  as  to  a  recount  of  the  ballots 
cast  at  the  November  election  of  1920  for  county  commissioner 
of  Allen  county. 
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AS  TO  STOPPING,  LOOKING  AND  USTENING. 

Common  Pleas  Court  of  Hamilton  County. 

Chables  Eschenbach,  Jr.  v.  Walker  .D.  Hikes,  Agent,  etc. 

Decided,  May  11,  1921. 

Railway  Crossings — Negligence  in  Approncfiing  Where  the  View  is  Oh- 
structed-^View  of  the  Tracks  ShotiUl  be  Obtained  Before  Ooing 
Over. 

One  about  to  pass  over  a  railway  crossing  is  not  cleared  of  the  charge- 
of  negligence  by  the  mere  fact  that  he  stopped  his  vehicle  at  a 
I>oint  where  his  view  of  the  tracks  was  obstructed.  The  stop 
must  be  made  at  a  point  efTective  for  looking  upon  down  the  tracko 
and  ascertaining  whether  a  train  Is  .approaching. 

Roettinger,  J. 

At  the  conclusion  of  the  plaintiff's  evidence  the  defendant 
moved  the  court  to  axrest  the  case  from  the  jury  and  to  instruct 
the  jury  to  return  a  verdict  for  the  defendant,  which  motion  the 
court  granted,  and  it  is  on  this  alleged  error  of  the  court  that 
plaintiff  has  based  his  motion  for  a  new  trial. 

The  evidence  of  the  plaintiff,  in  brief,  shows  the  following 
state  of  facts: 

On  December  13,  1919,  the  date  of  the  accident,  plaintiff  was 
in  the  employ  of  The  George  IT.  Strietmann's  Sons  Company, 
as  a  chauffeur,  and  was  driving  one  of  their  Rambler  delivery 
trucks  (with  the  operation  of  which  he  was  familiar)  north- 
wardly along  Simpson  avenue  in  Madisonville,  Cincinnati,  Ohio, 
and  attempted  to  cross  the  tracks  of  the  B.  &  O.  S.  W.  R.  R. 
at  the  Simpson  avenue  crossing.  At  this  point  the  tracks  run 
approximately  east  and  west,  the  trains  going  toward  the  city 
running  in  a  generally  westerly  direction. 

The  plaintiff  testified  that  he  had  been  crossing  the  railroad 
at  this  crossing  at  least  twice  a  week  for  about  a  year  so  tliat^ 
of  course,  he  is  charged  with  knowledge  of  the  locality. 

There  were  four  tracks  in  all  that  had  to  be  crossed.  First 
in  order,  a  spur  track  leading  down  to  the  yards  of  The  Seattle 
Lumber  Company  on  the  east  or  to  the  right  of  Simpson  avenue 
as  one  approached  from  the  south;  next,  the  east  bound  main 
track ;  next,  the  west  bound  main  track ;  and  next,  a  coal  siding. 
The  train  which  struck  the  truck  which  the  plaintiff  was  driv- 
ing was  proceeding  toward  the  city  on  the  west  bound  main  or 
third  track.    The  evidence  shows  that  from  the  south  rail  of 
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the  spur  or  first  track  to  the  south  rail  of  the  west  bound  main 
or  third  track,  the  distance  was  29  ft.  11  in.  The  evidence  also 
shows  that  plaintiff  stopped  his  truck  before  attempting  to  cross 
the  tracks,  and  the  point  at  which  he  stopped  the  truck  was  25 
or  26  feet  south  of  the  south  rail  of  the  spur,  or  a  distance  of  54 
feet,  11  in.  south  of  the  south  rail  of  the  west  bound  main,  the 
track  on  which  the  train  was  running. 

At  this  point  the  plaintiff  stopped  his  truck  and  looked  and 
listened,  but  his  view  was  cut  off  both  to  the  east  and  west  by 
box  cars  standing  on  the  spur.  He  testified  that  to  his  right  or 
toward  the  east  there  was  a  cut  of  box  cars  standing  on  the 
spur,  at  least  20  feet  (and  possibly  more)  from  the  crossing. 
He  stated  that  these  cars  interfered  with  his  vision  and  pre- 
vented a  clear  view  of  the  main  track  toward  the  east. 

Not  seeing  anything  approaching,  he  proceeded  to  cross  the 
tracks  without  stopping  again,  and  devoting  most  if  not  all  of 
his  attention  to  the  operation  of  his  truck,  and  looking  straight 
ahead,  or  to  the  north. 

The  record  shows  that  after  the  plaintiff  was  on  the  spur 
track,  the  cut  of  cars  would  no  longer  interfere  with  his  view, 
and  that  one  could  see  up  the  tracks  toward  the  east,  for  a  dis- 
tance of  at  least  a  half  mile.  Further,  the  plaintiff  testified 
that  his  brakes  were  in  good  order  and  that,  traveling  at  the 
rate  of  speed  at  which  he  ordinarily  traveled,  he  could  stop  his 
truck  within  ten  feet. 

We  hold  that  one  about  to  cross  a  railroad  track,  must  stop 
his  vehicle  at  a  point  which  is  an  effective  point  for  the  purpose 
of  looking  up  and  down  the  track,  and  the  mere  act  of  stopping 
once,  particularly  at  a  point  where  one's  view  is  obstructed,  is 
not  enough  to  clear  a  plaintiff  of  the  charge  of  n€^ligence.  The 
very  fact  that  the  box  cars  cut  off  the  plaintiff's  view  should  have 
put  him  on  his  guard,  and  caused  him  to  use  greater  caution, 
15  C.C.(N.S.),  124;  187  Pac.  586;  108  Atl.  175;  56  S.  B.  155; 
103  S.  W.,  115. 

We  are  of  the  opinion  that  the  ne^lij^ence  of  the  plaintiff  was 
such  as  to  reciiiire  the  court  to  arrest  the  case  from  the  jury  and 
instmet  the  jury  to  return  a  t  erdiet  in  favor  of  the  defendant. 

An  entry  may  be  prepared  in  accordance  with  the  tentis  of 
the  opinion. 
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CANAL  LEASES  TERMINATED  BY  ABANDONMENT  OF  THE 

CANAL. 

Common  Pleas  Court  of  Hamilton  County. 

John  C.  Rogkrs,  a  Taxpayer,  v.  City  op  Cincinnati,  F.  W. 
Edwards  et  al,  The  Board  op  Rapid  Transit  Commis- 
sioners, George  P.  Carrel,  Auditor,  and  Alexander 
Patterson,  Treasurer,  all  op  Said  City. 

Decided  January  14,  1921. 

Canal  Water  Rights — Leases  for  Surplus  Water  were  Mer*:  Licenses — 
Abandonment  of  a  Portion  of  Canal  Tcri.iinated  Water  Rights — 
Leasees  not  Entitled  to  Compensation  Because  of  Failure  of  Water 
Leases  not  Entitled  to  Covipensation  Because  of  Failure  of  Water 
Privilege, 

1.  By  the  act  of  March  23d,  1863  (60  Ohio  L.,  44),  and  the  lease  to  the 

city  of  Cincinnati,  executed  in  accordance  therewith,  the  state 
abandoned  the  Miami  and  Erie  Canal,  from  the  east  side  of  Broad- 
way to  the  Ohio  river,  for  transportation  purposes, 

2.  The  right  reserved  in  said  act  and  lease  to  flow  the  water  through  a 

sewer  or  conduit,  in  said  part  of  the  canal  so  abandoned,  from  the 
remaining  part  of  said  canal  above  Broadway,  was  for  the  bene-, 
fit  of  the  said  remaining  part  of  the  canal,  and  incidentally  such' 
flow  of  water  below  Broadway,  through  the  sewer  or  conduit  so 
provided,  could  be  and  was  used  by  the  state  for  the  benefit  of  thr 
lessee  users  of  water  located  in  that  part  of  the  canal  so  abandoned 
for  transportation  purposes,  such  as  the  defendant  lessee  users 
herein;  but  this  right  so  reserved  by  the  state  was  not  a  vested 
right  reserved  to  said  lessee  users  of  water:  and  such  rights  could 
be  taken  away  by  the  state  at  any  time  without  liability.  {Hub- 
bard V.  Toledo,  21  0.  S.,  379;  Elevator  Co,  v.  CirtCinnafi,  30  O.  S., 
■  629  and  Fox  v.  Cincinnati,  33  O.  S.,  492  followed). 

3.  The  acts  of  May  15,  1911  (102  Ohio  Laws,  168),  the  amendments  o? 

April  18th  1913  (103  Ohio  I^ws  720)  and  August  15. 
1915  (106  Ohio  Laws,  293),  and  the  amended  lease  of  Janunry  6, 
.  1917,  executed  in  accordance  therewith,  providing,  as  they  do,  for 
the  abandonment  of  said  canal  from  the  cast  side  of  Broadway 
to  a  point  three  hundred  (300)  feet  north  of  Mitchell  avenue,  for 
transportation  purposes,  by  cutting  off,  or  deflecting  the  water  in 
the  canal,  into  Millcreek,  at  or  near  MitchoU  avenue  with  no  pro- 
vision therein  for  the  flow  of  water  below  Broadway,  the  state 
thereby  exercised  its  reserved  right  to  terminate  the  flow  of  water, 
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in  sewer,  conduit  or  otherwise,  in  that  portion  of  the  abandoned 
canal,  below  Broadway,  and  wher  the  water  was  deflected  from 
said  canal,  on  October  22,  1919,  into  Milicrcok.  at  or  near  Ludlow 
avenue,  no  liability  was  thereby  created  against  tbe  state  or  city  of 
Cincinnati. 

4.  The  provision,  In  said  last  named  acts  and  amended  lease,  as  to  the 

construction  of  appropriate  water  works  for  thp  benefit  of  those 
lessee  users  of  water,  located  between  Broadway  and  300  feet  north 
of  Mitchell  avenue,  was  expressly  limited  to  them,  and  as  to  all 
such,  it  is  conceded,  that  the  leases  or  licenses  had  terminated, 
been  revoked  or  abandoned,  prior  to  October  22d,  1919,  when  the 
water  of  the  canal  was  deflected  into  Millcreek,  at  or  near  Ludlov/ 
avenue,  and  there  was  no  necessity  for  the  construction  of  con- 
duits for  the  benefit  of  such  leases  or  licenses  which  no  longer  ex- 
isted; and  even  if  this  were  not  true,  the  users  of  water  below 
Broadway  could  not,  under  said  last  named  acts  and  amended  lease, 
claim  any  benefit  therefrom,  as  they  are  not  referred  to  in  an> 
manner  therein,  as  such  benefits  were  expressly  reserved  to  those 
owning  water  rights  above  Broadway. 

5.  And  hence,  any  and  all  attempts  of  the  city  of  Cincinnati,  through 

its  board  of  rapid  transit  commissioners,  or  otherwise,  to  pay  the 
defendants,  who  claim  to  own  water  power  leases  from  che  state, 
located  below  Broadway,  for  their  so-called  water  powers,  or  dam- 
ages therefor,  by  reason  of  cutting  off  the  water  of  the  canal,  at  oi* 
near  Mitchell  avenue,  as  authorized  in  said  acts  of  1912,  1913  and 
1915,  and  amended  lease  of  1»17,  are  Illegal  and  void,  and  the  ex- 
penditure of  money  therefor,  by  the  said  city,  through  the  saii 
board,  or  any  of  its  officers,  defendants  herein,  would  be  and  is 
a  misapplication  of  the  funds  of  the  city,  and  will  be  enjoined  un- 
der Section  4311  of  the  Code,  at  the  suit  of  a  taxpayer,  as  alleged 
in  the  amended  petition. 

John  C.  Rogers  and  Powel  Crosley  for  plaintiff. 

Fredk.  S,  Spiegel,  for  Board  of  Rapid  Transit  Commissioners. 

Saul  Zielonka  and  ^^'m.  J.  Kueriz,  for  the  City. 

Jos.  W.  Heintzman,  for  Kilgour  Estate. 

Waite,  Schindel  &  Bayless,  for  Carrie  M.  Fagin. 

Frost  <&  Jacobs  for  Atkins  &  Pearce  Mfg.  Co. 

Frederick  L.  Hoffman,  J. 

The  plaintiff,  a  taxpayer  of  the  city  of  Cincinnati,  filed  a 
petition  against  the  defendants,  praying  for  an  injunction 
against  the  said  city  and  the  board  of  rapid  transit  commis- 
sioners, to  prevent  them  froni  paying  out  of  the  treasury  the 
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sum  of  $60,483  in  accordance  with  a  certain  resolution  of  the 
said  rapid  transit  commissioners,  to  compensate  the  Atkins 
and  Pearce  Manufacturing  Company,  Carrie  M.  Fagin,  and 
the  Kilgour  estate,  for  certain  water  rights  which  they  had  in 
the  surplus  water  which  flowed  from  the  Miami  and  Erie  canal 
east  of  Broadway.  These  rights  were  secured  under  a  lease 
of  the  state  of  Ohio  to  one  Clark  Williams,  said  lease  being 
executed  on  March  26,  1863,  and  being  for  ninety-nine  years, 
renewable  forever,  in  all  surplus  water  not  needed  for  trans- 
portation purposes  of  the  Miami  and  Erie  canal,  which  orig- 
inally ran  from  north  of  Mitchell  avenue  to  Broadway,  and  then 
passed  the  property  of  these  defendants  east  of  Broadway  to 
the  Ohio  river. 

The  part  of  the  canal  east  of  Broadway,  under  an  act  of  the 
legislature  passed  !March  24,  1863,  60  Ohio  Laws,  44,  was  leased 
by  the  state  of  Ohio  to  the  city  of  Cincinnati.  Said  city  was 
granted  the  privilege  of  occupying  said  canal  east  of  Broadway 
forever,  with  the  privilege  of  using  it  for  highway  and  sewer- 
age purposes,  subject  to  all  outstanding  rights,  if  any,  with 
which  said  grant  might  conflict,  and  upon  the  condition  that 
the  said  city  was  not  to  obstruct  the  flow  of  water  through 
said  canal  to  the  west  and  north  thereof,  nor  destroy,  nor  in- 
jure the  then  present  supply  of  said  water  for  milling  pur- 
l>oses,  and  that  the  city  should  be  liable  for  any  damages 
caused  by  any  obstruction  or  injury  by  it. 

Under  the  authority  of  this  lease  the  city  constructed  Eg- 
gleston  avenue  on  the  canal  property  from  the  east  side  of 
Broadway,  and  the  surplus  water  from  the  canal  west  of  the 
east  side  of  ©roadway  continued  to  flow  through  a  culvert  to 
the  Ohio  river  until  October  22,  1919,  when  the  board  of  rapid 
transit  commissioners  of  the  city  of  Cincinnati,^  acting  under 
a  lease  dated  January  6,  1917,  shut  off  and  deflected  the  water 
of  the  canal  into  IMill  creek,  thereby  preventing  all  lessees  of 
water  rights  east  of  Broadway  from  obtaining  any  surplus  wat^er 
flowing  from  the  canal. 

The  second  lease,  executed  January  6,  1917,  was  made  under 
and  by  virtue  of  acts  passed  by  the  Ohio  Legislature  ^lay  15, 
1911,  102  Ohio  Laws,  168;  103  Ohio  Laws,  720;  and  the  amend- 
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luent  thereto,  passed  August  17,  1915,  106  Ohio  Laws,  293. 
Under  the  latter  lease  the  city  of  Cincinnati  was  given  the 
right  to  enter  upon,  improve  and  occupy  forever  as  a  public 
street  or  boulevard  and  for  sewerage,  conduit  or  subway  pur- 
poses, all  that  part  of  the  canal  from  300  feet  north  of  Mitchell 
avenue  to  the  east  side  of  Broadway,  on  condition  that  said 
use  and  occupancy  should  be  subject  to  all  outstanding  rights 
or  claims,  if  any  existed,  or  with  which  said  lease  might  con- 
flict, and  the  city  was  obligated  to  construct  an  outlet  from 
the  canal  to  Mill  creek,  so  as  not  to  obstruct  the  flow  of  water 
north  of  Mitchell  avenue,  nor  to  destroy  or .  injure  the  then 
present  supply  of  water  for  mechanical  or  commercial  purposes, 
and  if  necessary,  to  construct  such  appropriate  works  for  the 
supplying  of  water  to  lessee  users  of  water  along  that  portiou 
of  the  canal  to  be  abandoned,  so  as  to  enable  the  state  to  carry 
out  its  obligations  to  such  lessees  of  water  on  the  part  of  said 
canal  to  be  abandoned. 

To  this  petition  the  defendants  filed  a  demurrer  on  the 
ground  that  the  facts  alleged  did  not  state  a  good  cause  of 
action. 

Plaintiff  claims  that  by  the  acts  of  1911,  1913,  and  1915  of 
the  Legislature,  authorizing  the  state  to  lease  the  part  of  the 
canal  west  of  the  east  side  of  Broadway  to  30O  feet  north  of 
Mitchell  avenue,  and  the  lease  executed  thereunder,  there  was 
not  only  an  abandonment  of  the  canal  between  said  points,  but 
that  whatever  rights  the  Atkins  &  Pearce  Manufacturing  Com- 
pany, Carrie  M.  Fagin  or  the  Kilgour  estate  had  in  the  sur- 
plus water  rights  were  cut  oflf  without  subjecting  the  state  or 
eity  to  liability,  and  therefore  the  board  of  rapid  transit  com- 
missioners had  no  legal  right  to  pay  or  compromise  the  claim 
of  said  parties. 

The  defendants,  on  the  other  hand,  claim  that  said  lease  did 
not  take  away  any  legal  rights  secured  to  them  under  the 
Clark  Williams  lease;  and  further,  that  under  the  lease  made 
January  6,  1917,  the  city  was  required  to  furnish  them  the 
surplus  water  from  the  canal  for  milling,  mechanical  and  com- 
mercial purposes. 

"The  state  evidently  contemplated  a  permanent  use  of  the 
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canals,  if  public  policy  required  their  maintenance,  but  the 
right  of  the  state  to  abandon  them,  or  to  resume  the  grant, 
was  not  abridged  or  surrendered  by  the  lease,  though  it  was 
in  perpetuity.''    Fox  v.  Cincinnati,  33  0.  S.,  482  at  501. 

The  rights  of  said  water  users  east  of  Broadway  were  not 
vested  rights  as  against  the  state  of  Ohio,  although  such  rights 
might  be  considered  vested  as  against  strangers,  as  held  in 
9  Ohio  Dec.  Reprint,  744.  Said  water  users  were  mere  licen- 
sees, and  the  license  given  to  them  under  the  Clark  Williams 
lease  was  such  as  the  state  had  the  right  at  any  time  to  termin- 
ate by  the  abandonment  of  the  canal,  or  any  portion  thereof. 

In  the  case  of  Hubbard  v.  City  of  Toledo,  21  Ohio  St.,  379, 
the  court,  in  passing  upon  the  rights  of  lessee  water  users,  say 
on  page  399: 

*'We  think  the  plaintiff's  lease  did  not  vest  in  them  any  such 
claim  or  right.  They  had  a  mere  license  which  the  abandon- 
ment extinguished." 

In  the  same  case  it  was  held  that, 

**To  authorize  the  city  of  Toledo  to  enter  and  occupy  a  part 
of  the  Miami  and  Erie  canal  as  a  public  highway  and  for  sewer- 
age and  water  purposes  was  an  abandonment  by  the  state  of 
that  part  of  her  public  canals  so  entered  upon  and  occupied." 

The  act  of  1863,  and  the  lease  to  the  city  of  Cincinnati  exe- 
cuted thereunder,  was  an  abandonment  of  the  part  of  the  canal 
east  of  Broadway,  and  the  acts  of  1911,  1913,  and  1915  and  the 
lease  of  1917  executed  thereunder,  was  an  abandonment  of  the 
part  of  the  canal  west  of  the  east  side  of  Broadway  to  a  point 
300  feet  north  of  Mitchell  avenue.  The  right  unquestionably 
rested  in  the  state  at  any  time  to  abandon  the  canal  or  any  por- 
tion thereof  without  subjecting  itself  to  liability  to  parties 
having  surplus  water  rights. 

**The  abandonment  of  her  canals  by  the  state,  creates  no 
liability  an  her  part,  to  respond  in  damages  resulting  there- 
from to  parties  holding  leases  of  'surplus  water,'  under  the 
act  of  March  23,  1840,  'to  provide  for  the  protection  of  the 
canals  of  the  state  of  Ohio,  the  regulation  of  the  navigation  of 
tolls.'  "  Hubbard  v.  Toledo,  21  Ohio  St.,  379,  Syl.  4;  Elevator 
Co.  V.  Cincinnati,  30  Ohio  St.,  629. 
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No  legal  claim  for  the  acts  of  the  state  in  the  abandomnent 
of  the  canal  west  of  Broadway  could  be  asserted  against  the 
state.  The  defendants,  however,  claim  that  the  condition  un- 
der which  said  lease  was  made  and  has  continued,  plaoed  a 
burden  upon  the  city  to  protect  them  either  by  furnishing  to 
them  surplus  water,  or  by  paying  them  for  the  extinguishment 
of  their  rights. 

The  conditions  under  which  the  state  of  Ohio  could  grant  a 
lease  of  the  canal  are  contained  in  the  acts,  102  Ohio  Laws, 
page  168  ;*  103  Ohio  Laws,  670 ;  and  106  Ohio  Laws,  293 ;  and 
the  lease  executed  January  6,  1917.  The  conditions  as  set  forth 
in  said  acts  and  said  lease,  under  which  the  city  of  Cincinnati 
acquired  the  right  to  use  and  occupy  the  canal  from  west  of 
the  east  side  of  Broadway  to  300  feet  north  of  Mitchell  avenue 
are  in  substance  as  follows: 

1.  Said  grant  shall  be  made  subject  to  all  outstanding 
rights  and  claims,  if  any,  with  which  it  may  confliflct. 

2.  Said  city  shall,  in  the  uses  of  said  canal  (for  street, 
boulevard,  sewerage,  conduit  or  subway  purposes),  of  all  or 
any  portion  herein  mentioned  of  such  canal,  shall  construct 
or  cause  to  be  constructed  an  outlet  for  the  water  of  said  canal 
at  a  point  300  feet  north  of  Mitchell  avenue,  or  at  the  present 
spillway,  so  as  not  to  obstruct  the  flow  of  water  through  the  re- 
iraining  part  of  said  canal,  nor  injure  the  present  supply  of 
water  for  mechanical  or  commercial  purposes. 

3.  Said  city  shall  adopt  and  construct  appropriate  works 
for  the  purpose  of  supplying  water  to  the  lessee  users  of  said 
water  along  that  portion  of  the  canal  to  be  abandoned,  in  order 
to  enable  the  state  to  carry  out  its  contract  with  said  lessee  water 
users. 

4.  The  city  shall  not  cause  any  cessation  or  diminuation  of 
the  supply  of  water  to  the  said  lessee  (those  along  that  por- 
tion of  the  canal  to  be  abandoned)  water  users,  to  which  they 
are  entitled  under  their  respective  contracts  or  leases  Mrith  the 
state  of  Ohio. 

As  between  the  acts  of  the  Legislature  and  the  lease  itself, 
the  acts  control.  The  rights  of  the  parties  must  be  determined 
from  the  acts  of  the  Legislature  authorizing  the  lease,  and  no 
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rights  can  accrue  under  the  terms  of  the  lease  which  are  not 
authorized  by  these  acts.  Cincinnati  v.  Distilling  Co.,  —  C. 
C.  A.  — ;  Rosenberg  v.  Hollister,  4  Ohio  St.,  297;  State  v.  RaiU 
tvay,  37  Ohio  St.,  157. 

In  the  instant  case,  the  conditions  under  which  the  state  could 
make  the  lease,  and  the  conditions  in  the  lease,  were  substan- 
tially the  same  and  as  set  forth  above.  Was  the  city  of  Cin- 
cinnati under  any  obligation  in  these  conditions  to  the  lessee 
water  users  east  of  Broadway?  Did  the  lease  of  the  canal 
west  of  the  east  side  of  Broadway  to  300  feet  north  of  Mitchell 
avenue  conflict  with  any  outstanding  rights  or  claims  of  lessee 
water  users  east  of  Broadway  Y  It  is  true  that  after  Ihe  shutting 
off  and  deflection  of  the  water  of  the  canal  near  Mitchell  ave- 
nue on  October  22,  1919,  and  the  abandonment  of  the  canal 
from  the  east  side  of  Broadway  to  300  feet  north  of  Mitchell 
avenue,  no  torplus  water  continued  to  flow  to  the  Ohio  River. 
That  fact,  however,  did  not  necessarily  give  rise  to  a  claim 
against  the  city  or  its  board  of  rapid  transit  commissioners. 
The  act  of  the  city  in  shutting  off  said  water  and  taking  pos- 
session of  the  canal,  must  conflict  with  outstanding  rights  or 
cJaims  legally  enforcible  against  the  state  of  Ohio,  or  its  lessee, 
the  city  of  Cincinnati.  In  the  Hubbard  case,  supra,  Syllabus 
5,  and  on  page  395  of  the  opinion,  it  is  held  that  a  liability  for 
such  resulting  damages  only  as  would  constitute  a  legal  demand 
against  the  state,  would  create  an  oblifration  against  the  city.  By 
the  same  case  it  is  held,  that  surplus  water  lessees  do  not  possess 
the  legal  rights  with  which  an  abandonment  of  the  canal 
conflicts.  The  lessees  of  the  ** surplus  water"  occupying  prop- 
erty west  of  the  east  side  of  Broadway  had  all  expired  before  the 
water  was  shut  off  (and  although  the  leases  of  the  defendants 
east  of  Broadway  to  surplus  water  had  not  expired,  the  said  leases 
to  them  gave  them  a  mere  license  to  the  surplus  water  without 
imposing  any  obligations  on  the  state  to  furnish  surplus  water, 
nor  did  said  lease  contain  any  of  the  other  covenants  necessary 
to  make  said  lease  a  grant  of  vested  interests.  The  state  had 
the  right  at  any  time  to  terminate  the  license  to  said  defend- 
ants, or  after  stopping  the  use  of  the  canal  for  navigation  pur- 
poses, to  resume  its  use  as  a  canal  at  any  time,  without  incur- 
ring liability  to  a  lessee  of  surplus  water. 
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On  page  398  of  the  Hubbard  case,  the  conrt  said: 

*'The  lease  for  surplus  water  was  adventitious,  incidental, 
and  therefore,  necessarily  precarious;  and  those  obtaining 
grants  thereof  must  be  supposed  to  have  taken  them,  subject 
to  the  fluctuations  of  tides,  and  the  changes  of  time." 

• 

In  Elevator  Co.  v.  Cincinnati,  30  Ohio  St.,  629,  Syllabus  3, 
the  court  holds: 

**The  right  to  surplus  water  and  to  lease  the  same  for  pri- 
vate uses,  is  an  incident  of  the  public  use  of  the  canal  for  pur- 
poses of  navigation.  The  canals  of  the  state  were  authorized, 
constructed^  and  maintained  for  public  purposes,  and  not  to 
afford  water  power,  to  be  leased  or  sold,  for  private  use.  The 
latter  use  is  subordinate,  and  the  right  to  the  same  may  be 
terminated  whenever  the  state,  in  the  exercise  of  its  discre- 
tion, abandons  or  relinquished  the  public  use." 

The  second  condition  required  the  city  to  construct  an  outlet 
for  the  water  at  the  point  at  which  it  was  shut  oflF.  This  had 
been  done,  so  as  not  to  interfere  with  the  flow  of  the  water  in 
the  remaining  part  of  the  canal.  **The  remaining  part  of  the 
canal,"  can  not  be  construed  to  mean  the  part  of  the  canal 
abandoned  under  the  act  of  1863,  but  must  be  construed  as 
meaning  the  remaining  part  of  the  canal  not  heretofore  aban- 
doned, or  to  be  abandoned  under  the  acts  of  1911,  1913,  1915 
and  the  present  lease.  Surely,  after  a  portion  of  the  canal  has 
been  abandoned  for  years,  the  portion  so  abandoned  is  no  longer 
a  canal.  It  could  not  have  been  the  intention  of  the  Legisla- 
ture to  impose  upon  a  city  a  duty  to  build  an  expensive  conduit 
so  that  private  users  of  surplus  water  along  a  portion  of  the 
canal  abandoned  for  many  years,  would  alone  be  benefited. 

If  the  court  is  right  in  its  conclusion,  that  the  act  of  1863 
and  the  lease  thereunder  was  an  abandonment  of  the  canal 
east  of  Broadway  to  the  Ohio  river,  and  the  acts  of  1911,  1913, 
and  the  lease  thereunder,  was  an  abandonment  of  the  canal 
west  of  the  east  side  of  Broadway  to  300  feet  north  of  Mitchell 
avenue,  the  remaining  part  of  the  canal  would  be  that  part  of 
the  canal  beyond  and  north  of  300  feet  north  of  Mitchell  ave- 
nue, the  flow  of  water  of  which  has  not  been  obstnicted.  The 
present  supply  of  water  for  mechanical  and  commercial  pur- 
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poses  of  that  remaining  part  of  the  canal  has  not  been  inter- 
ferred  with  in  any  way  to  the  detriment  of  those  who  had  leases 
of  surplus  water  under  the  lease  of  the  canal  from  west  of  the 
east  side  of  Broadway,  and  it  would  be  strained  construction 
to  hold  that  the  city  would  be  bound  to  keep  up  a  supply  of 
surplus  water  for  the  benefit  only  of  those  who  had  leases  of 
surplus  water  on  a  part  of  the  carnal  not  covered  by  the  lease 
itself,  unless  the  lease  expressly  declared  that  it  was  the  duty 
of  the  city  to  do  so.  The  acts  of  1911,  1913,  1915,  and  the 
lease  of  January  6,  1917,  make  no  express  provision  for  the 
protection  of  the  surplus  water  users  east  of  Bitxadway.  No 
mention  in  any  way  is  made  of  them  in  either  the  acts  or  the 
lease.  We  can  not  come  to  the  conclusion  that  the  Legisla- 
ture intended  to  cover  matters  which  were  not  expressly  stated 
in  the  acts.  Singliiff  v.  Weaver,  66  Ohio  St.,  621.  In  one  of 
the  subsequent  clauses  of  the  act  of  1911,  it  was  specitically 
stated  that  it  was  the  duty  of  the  city  not  to  interfere  with  the 
tiow  of  water  along  *'tlhe  poo^ion  of  the  canal  herein  de- 
scribed,'' and  in  another  clause  of  said  act,  **the  part  of  said 
canal  abandoned''  was  used. 

It  is  a  rule  of  construction  that  where  the  sense  of  a  term  in 
any  clause  of  a  statute  is  certain  and  definite,  its  sense  in  an- 
other clause  will  be  presumed  to  have  been  intended  to  be  the 
same,  unless  enlarged  or  restricted  by  the  context,  or  neces- 
sarily varied  to  efifectuate  an  obvious  intention  of  the  statute. 
See  Ihtbbard  v.  Citij  of  Toledo,  21  Ohio  St.,  400.  Since  the 
obligation  of  the  city  is  expressly  restricted  in  one  part  of  the 
act  and  lease,  to  the  part  of  the  canal  to  be  abandoned,  and  in 
another  part,  to  the  portion  herein  described  (from  east  of 
Broadway  to  300  feet  north  of  flitch  ell  avenue),  we  see  no 
reason  to  enlarge  the  obligation  of  the  city  in  other  clauses 
to  cover  parts  of  the  canal  not  expressly  included  either  in  the 
acts  of  the  Legislature  or  of  the  lease. 

Jn  construing  the  original  lease  of  1863,  in  Fox  v.  Cincimmii, 
supra,  page  502,  the  court  says : 

**The  lea^se  expressly  provides  for  damages  foi-  a  non-supply 
of  water,  when  it  is  necessary  for  navigation,  but  makes  none 
for  damages  for  non-supply  in  other  cases. 

"The  exercise  of  the  reserved  right  of  the  state  to  abandon 
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what  are  commonly  known  as  ''soft  drinks''  establishments  is  a 
lawful  exercise  of  the  police  power  possessed  by  said  municipality, 
and  such  ordinance  is  a  valid  and  constitutional  enactment. 

Aiidersoti,  Omisby  &  Kennedy  for  plaintiff. 
H.  M,  Hagelharger,  Director  of  Law,  and  Clarence  R,  Foust, 
Assistant  Director,  for  defendants. 

Jones,  J. 

This  is  an  action  brought  by  the  plaintiff  against  the  city  of 
Akron,  and  its  safety-director,  and  some  of  its  police  officers,  in 
which  it  is  sought  to  enjoin  the  defendants  from  interfering  with 
the  plaintiff  in  the  conduct  of  his  *'soft  drink"  business  in  said 
city,  or  from  arresting  or  prosecuting  him  for  non-compliance 
with  the  ordinance  of  said  city,  which  prohibits  the  conduct  of 
such  business  without  a  license  obtained  from  the  safetv  director. 
It  is  also  sought  to  enjoin  the  city  from  enforcing  such  ordinance 
against  the  plaintiff,  or  any  one  else  engaged  in  similar  business 
in  said  city,  and  that  such  ordinance  be  judicially  declared  un- 
constitutional, null  and  void. 

The  plaintiff  avers  that  he  has  a  large  amount  of  capital  in- 
vested in  his  business  and  a  considerable  stock  of  goods  on  hand, 
and  that  he  has  built  up  a  lucrative  trade,  which  he  is  in  danger 
of  losing  if  his  business  is  interfered  with  by  the  defendants,  and 
that  he  has  no  adequate  remedy  at  law  if  it  be  destroyed. 

To  this  petition  th'e  defendants  have  interposed  a  demurrer  on 
two  grounds: 

1st.  That  the  court  has  no  jurisdiction  of  the  subject  matter 
of  the  action. 

2d.  That  the  petition  does  not  state  facts  sufficient  to  show 
a  cause  of  action* 

In  support  of  the  first  ground  it  is  urged  that  injunction  is  noi 
the  proper  remedy  to  stay  proceedings  of  a  criminal  character, 
or  to  test  the  validity  of  penal  ordinances. 

That  this  is  the  general  rule,  supported  by  many  autihorities, 
may  be  readily  conceded.  But  the  rule  is  subject  to  this  impor- 
tant exception,  as  laid  down  by  the  Supreme  Court  of  the  United 
States  in  Dohhins  v.  Los  Angeles.  195  U.  S.,  223. 

**  Where  property  rights  will  be  destroyed,  unlawful  interfer- 
ence by  criminal  proceedings  under  a  void  law  or  ordinance  may 
be  reached  and  controlled  by  a  court  of  equity.'' 
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The  petition  alleges  sufficient  facts  as  to  threatened  interfer- 
ence with  property  rights,  and  consequent  irreparable  injur\%  as 
will  bring  the  case  within  the  exception,  and  the  demurrer  upon 
this  ground  is  not  well  taken. 

The  plaintiff  claims  that  the  ordinance  is  an  attempted  un- 
warranted invasion  of  a  right  to  conduct  a  business  innocent  in 
itself,  in  no  way  detrimental  to  the  public  peace,  health  or  wel- 
fare; not  subject  to  governmental  license,  or  regulation,  and  con- 
cerning which  the  Legislature  possesses  no  power  or  license  or 
regulation,  and  has  never  attempted  to  exercise  such  power,  or 
to  delegate  it  to  the  municipality ;  that  the  attempt  of  the  latter 
to  so  control  the  right  to  engage  in  such  business  is  an  invasion 
of  plaintiff's  rights  under  the  Federal  and  State  Constitutions 
and  the  Bill  of  Rightts,  and  that  in  addition  the  municipality 
has  unlawfully  attempted  to  delegate  a  licensing  power  to  the 
safety  director  and  to  vest  him  with  judicial  authority  and  dis- 
cretion. It  is  also  averred  that  the  ordinance  discriminates 
against  this  plaintiff. 

The  ordinance,  which  is  incorporated  in  full  into  the  petition, 
provides  that  no  place  shall  be  operated,  conducted  or  maintained 
within  the  city  of  Akron,  where  beverages  are  sold  without  hav- 
ing first  obtained  from  the  director  of  public  safety  a  license 
permitting  the  same,  for  which  a  fee  of  one  dollar  is  to  be  paid. 
A  license  may  be  refused,  under  Section  4  of  the  ordinance,  to 
any  person  of  bad  moral  character,  or  who  had  been  convicted 
of  an  offense  under  the  laws  of  the  state  of  Ohio,  or  any  of  the 
ordinances  of  the  city  of  Akron.  There  are  certiiin  regulations 
preventing  the  interior  of  such  places  from  being  screened  from 
view.  It  is  provided  that  the  license  may  be  revoked  by  the  safe- 
ty director  upon  violation  by  the  licensee  of  any  of  the  provisions 
of  this  ordinance,  or  after  his  conviction  of  any  offense  against 
the  state  law  or  ordinances  of  the  city. 

There  is  no  averment  in  the  petition  that  the  plaintiff  has  ever 
applied  for  or  been  refused  a  license,  or  that  he  is  not  one  of  that 
ela.ss  of  persons  mentioned  in  Section  4,  as  above  recit<»d,  to  whom 
a  license  may  be  refused. 

The  purpose  of  the  enactment  of  the  ordinance  is  perfectly  ap- 
parent. It  is  intended  to  bring  the  **soft  drink"  business  (so 
called)  within  the  control  of  the  police  authorities,  and  to  pre- 
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vent  the  engaging  in  such  business  by  persons  of  bad  moral  char- 
acter, or  who  have  been  convicted  of  violation  of  law. 

The  business  of  dispensing  non-intoxicating  beverages  is  inno- 
cent enough  in  itself. 

So,  for  that  matter,  is  the  business  of  conducting  a  billiard 
room,  or  a  junk  shop,  an  auctioneering  room,  or  massageing  par- 
lor, or  a  score  or  more  of  similar  occupations.  Yet  it  was  iong 
ago  observed  that  on  account  of  certain  adjuncts  which  soDie- 
times  attached  themselves  to  such  establishments,  it  became  de- 
sirable to  subject  them  to  the  control  of  the  public  authorities, 
and  they  were  thereby  made  the  subjects  of  license  and  regula- 
tion. 

A  few  years  ago  nobody  would  have  thought  that  there  was 
any  occasion  to  bring  a  **soft  drink"  or  beverage  establishment 
within  the  regulation  or  control  of  the  police  authorities.  Yet 
within  the  lastj  six  weeks,  to  be  exact,  on  March  10th,  1921,  the 
Ohio  Legislature  enacted  a  law*  as  to  **soft  drink'*  places  (by 
that  name)  by  which,  under  a  severe  penalty,  they  are  prohibited 
from  being  conducted  except  so  that  their  interiors  shall  be  in 
full  public  view. 

A  change  has  occurred  in  regard  to  these  places.  Doubtless 
llie  majority  of  them  are  as  innocent  as  ever.  On  the  other  hand, 
it  is  a  matter  of  common  notoriety  that  in  many  instances  they 
are  largely  places  where  illegal  traffic  in  intoxicating  liquors  is 
carried  on,  or  at  least  forms  a  part  of  the  business,  as  numerous 
*•  raids,"  arrefrts  and  convictions  manifest. 

Among  the  citations  offered  by  the  counsel  for  the  plaintiff  are 
the  cases  of:  Sullivan  v.  City  of  Wellst<yn,  12  0.  C.  C.  (X.  S.), 
1(^,  decided  in  1909,  and  Village  of  Silverfon  v.  Davis.  10  0.  C. 
C.  (N.  S.),  60,  decided  in  1907. 

The  march  of  events  has  proceeded  very  rapidly  since  these 
cases  were  decided.  We  have  had  since  that  day,  the  Home  Rule 
amendment  to  the  Ohio  Constitution,  the  adoption  of  the  charter 
of  the  city  of  Akron,  the  decision  of  the  Supreme  Court  in  Yee 
Bow  V.  Cleveland,  99  0.  S.,  269,  the  adoption  of  the  Eighteenth 
iVmendment  to  the  Constitution  of  the  United  States,  and  the 
enactment  of  federal  and  state  statutes  to  effect  the  enforcement 
of  that  amendment. 

With  tihe  admitted  difficulties  that  surround  such  enforcement. 
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and  the  various  devices  and  ways  resorted  to  aiid  employed  to 
carry  on  the  forbidden  traffic,  and  also  with  the  marked  change 
in  the  status  of  the  municipalities  of  the  state  that  has  arisen  be- 
tween tdie  dates  of  the  Constitution  of  1851  and  the  amendments 
of  1912,  new  conditions  have  arisen,  which  has  required  new  leg- 
islation and  interpretation  thereof  in  accordance  with  existing 
conditions. 

The  court  is  not  obliged  to  shut  its  eyes  to  this  state  of  affaii*s. 
* 'Judicial  notice''  has  been  forcibly,  if  not  elegantly  described 
as  being,  in  substance,  **What  everybody  else  knows,  even  the 
court  is  given  credit  for  knowing." 

There  seems  no  good  reason  why,  especially  in  the  state  of 
affairs  that  now  prevails,  '*soft  drink"  places  should  not  be 
subject  to  a  certain  amount  of  municipal  and  police  regulation 
and  control.  Has  the  municipalit{y,  however,  the  authority  to 
exercise  such  control  and  regulation? 

Under  the  *'Home  Rule"  amendment  to  the  Constitution  the 
city  of  Akron  has  adopted  a  charter  which  provides  in  the  first 
section,  that  it  may  '*  license  and  regulate  persons,  corporations 
and  associations  engaged  in  any  business,  occupation,  profession 
or  trade;  may  define,  prohibit,  abate,  suppress  and  prevent  all 
things  detrimental  to  the  health,  morals,  comfort,  safety,  conven- 
ience and  welfare  of  the  inhabitants  of  the  city,  and  all  nuisances 
and  causes  thereof ;  may  make  and  enforce  local  police,  sanitary 
and  other  regulations;  may  pass  such  ordinances  as  may  be  ex- 
pedient for  maintaining  and  promoting  the  peace,  good  govern- 
ment and  welfare  of  the  city." 

It  seems  to  the  court  that  under  itB  charter,  if  not  even  under 
the  general  police  power,  the  city  had  the  right  to  enact  this  or- 
dinance to  meet  an  evil  of  recent  growth. 

"Section  3  of  Article  18  of  tihe  Constitution  of  Ohio  specifical- 
I3'  authorizes  municipalities  to  adopt  and  enforce  within  thoir 
limits  such  local  police  regulations  as  are  not  in  conflict  with  the 
general  laws."     Oteanberg  v.  Cleveland,  98  0.  S.,  282. 

**  Unless  there  is  a  clear  and  palpable  abuse  of  power,  a  court 
will  not  substitutie  its  judgment  for  legislative  discretion.  Tjocal 
authorities  are  presumed  to  be  familiar  -mWi  local  conditions, 
and  to  know  the  needs  of  the  community."  Allion  v.  ToJedo, 
99  O.  S.,  416. 
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The  Supreme  Court  of  Ohio  has  fully  recognized  that  **  times 
have  changed  and  we  have  changed  with  them.''  In  a  recent 
decision,  City  of  Xe)da  v.  Schmidt,  to  appear  in  101  0.  S.,  — ,  and 
reported  in  Ohio  Law  Bulletin,  Vol.  56,  No.  12,  and  Ohio  Law 
Reporter,  Vol.  19,  No.  2,  it  was  held  that: 

*  *  A  legislative  act  is  presumed  in  law  to  be  within  tlie  consti- 
tutional power  of  tihe  body  making  it,  whether  that  body  be  a 
municipal  or  a  state  legislative  body." 

*'The  presumption  of  validity  of  such  legislative  enactment 
can  not  be  overcome,  unless  it  appear  that  there  is  a  clear  conflict 
between  the  legislation  in  question  and  some  particular  provision 
or  provisions  of  the  Constitution." 

*  *  Every  intendment  is  to  be  made  in  favor  of  the  lawfulness  of 
the  exercise  of  municipal  power  making  regulations  to  promote 
tlie  public  health  and  safety,  and  it  is  not  the  province  of  the 
courts,  except  in  clear  cases,  to  interfere  with  the  exercise  of  the 
power  reposed  by  law  in  municipal  corporations  for  the  protec- 
tion of  local  rights,  and  the  health  and  welfare  of  the  people  in 
the  conununity." 

U.  S.  Supreme  Court,  December,  1919,  in  Sullivan  v.  City  of 

Shreveiyort,  251  U.  S.,  169,  173. 

The  ordinance  does  not  permit  the  safety  director  to  discrim- 
inate between  those  applying  for  licenses.  All  are  on  an  equal 
footing,  except  those  of  bad  moral  character,  or  who  have  been 
violators  of  the  law,  and  all  of  them  may  be  rejected.  To  the  ab- 
jection that  even  this  delegates  judicial  discretion  to  the  dire(;tor, 
it  seems  sufficient  to  quote  from  the  opinion  of  our  Supreme 
Court  in  Yee  Bow  v.  ClevelaM,  99  0.  S.,  269,  273. 

'*The  constitutional  validity  of  the  ordinance  is  also  attacked, 
for  the  reason  that  the  same  grants  to  an  administrative  officer 
arbitrary  legislative  and  judicial  powers.  *  *  *  It  is  now 
generally  held  that)  quasi-judicial  duties  and  administrative 
functions  may  be  imposed  upon  administrative  officers  for  the 
purpose  of  ascertaining  the  conditions  under  which  the  law  or 
ordinance  becomes  effective." 

The  conclusion  reached  bv  this  court  is  that  the  ordinance  set 
out  in  the  petition  is  valid  and  constitutional,  and  that  tlie  facts 
set  forth  in  the  petition  do  not  entitle  the  plaintiff  to  any  of  the 
relief  prayed  for. 

The  general  demurrer  to  the  petition  will  therefore  be  sus- 
tained. 
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OFFENSES  UNDER  THE  UQUOR  LAW. 

Common  Pleas  Court  of  Stark  Countty. 

« 

Datesh  v.  State  (two    cases),  Rose    v.  State,   .Markling     & 

ScHATZMAN  V.  State,  Glaser  V.  State,  Trommenschlager 

V.  State,  AIargo  &  Everett  v.  St\te,  Mozea  v.  State, 

Vest.mkan  v.  State.** 

Decided,  May  Term.  1920. 

Prosecution  for  Salt  of  Intoxicating  Liquor — ^ul/icient  if  the  Affidavit 
States  That  the  Sale  was  Unlawful — What  the  Phrase  "In  Violation 
of  Law"  Vomprrhends — Second  Offense  Can  not  he  Charged  While 
Prosecution  for  the  First  Offense  is  Pending — Authority  to  Abate 
the  Place  as  a  Nuisance  Does  Not  Entitle  Defendant  to  a  Jurj 
Trial — Review  of  Case  Trial  Without  Intervention  of  a  Jv.ry — 
Weight  of  Evidence — Violation  of  Order  Separation  of  Witnesses. 

1.  A  judgment  of  the  court  rendered  in  a  criminal  trial,  without  the 

intervention  of  a  jury,  is  to  be  treated  on  review  as  to  the  weight 
of  the  evidence  according  to  the  same  rules  that  apply  to  a  verdict 
by  a  jury;  that  is,  the  judgment  can  not  be  reversed  unless  mani- 
festly against  the  weight  of  the  evidence. 

2.  Where   the  evidence  is  conHicting  a  reviewing  court   will   always 

hesitate  to  set  aside  a  verdict  or  reverse  a  judgment  unless  the 
same  is  manifestly  against  the  weight  of  the  evidence;  «\nd  such 
judgment  or  verdict  should  not  be  reversed  or  set  aside  merely 
because  there  is  an  apparent  conflict  in  the  testimony. 

3.  Section  0  of  Article  XV,  of  the  Ohio  Constitution  as  amended,  which 

went  into  effect  in  Ohio  May  27,  1919,  provides  that:  "The  sale 
and  manufacture  for  sale  of  intoxicating  liquors  as  a  beverage  are 
hereby  prohibited.  The  General  Assembly  shall  enact  laws  to 
make  this  provision  effective.  Nothing  herein  contained  shall 
prevent  the  manufacture  or  sale  of  such  liquors  for  medicinal,  in- 
dustrial, scientific,  sacramental  or  other  non-beverage  purposes." 
These  prosecutions  are  brought  under  Section  13195,  General  Code, 
against  the  plaintiffs  in  error  for  keeping  a  place  where  Intoxi- 
cating liquors  are  sold,  furnished  or  given  away  in  violation  of 

m  III.  «  •  ■    ■ 

*Aflirmed  by  the  Court  of  Appeals,  September  Term,  1020.  without 
written  opinion  but  on  the  grounds  and  for  the  reasons  contained 
in  the  opinion  of  Judge  Day;  case  not  taken  to  the  Supreme  Court. 
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law.  The  phrase  "in  violation  of  law"  comprehends  a  violation 
ot  the  state  prohibition  amendment  to  the  Ohio  Constitution.  The 
Constitution  being  the  supreme  law,  the  words  '*in  violation  of 
law"  would  include  the  constitutional  provision.  It  is  not  im- 
portant what  law  is  violated  in  the  sale  of  intoxicating  liquors 
under  a  charge  of  this  character. 

4.  It  is  sufficient  for  the  affidavit  to  state  that  the  sale  was  unlawful, 
and  then  in  the  hearing  of  the  case  proof  can  bo  offered  that 
the  sales  were  made  on  Sunday,  to  a  minor,  in  prohibited  terri- 
tor\',  or  any  other  reason  that  renders  the  sale  unlawful;  and, 
therefore,  a  sale  in  violation  of  the  Constitutional  Amendment 
renders  the  same  unlawful  and  thus  in  violation  of  law.  If  such 
sale  is  in  violation  of  the  Constitutional  Amendment  it  is  madt* 
"in  violation  of  law."  The  Constitutional  Amendment  became 
effective  May  27,  1919,  and  thereafter  whoever  sold  or  furnished 
liquor  or  gave  away  the  same  as  a  beverage  did  so  in  violation  of 
law  and  he  became  liable  under  General  Code,  Section  13195  to 
the  penalties  thereof:  and  the  Constitutional  provision  is  to  the 
extent  mentioned  self  executing. 

").  A  second  offense  can  not  he  charged  and  maintained  against  one 
who  has  been  convicted  of  one  offense,  where  the  case  involving 
the  first  offense  has  not  been  finally  determined,  but  is  pending  in 
a  higher  court  on  error.  In  such  case  where  the  penalty  imposed 
for  the  alleged  second  offense  was  greater  than  legally  possible 
for  a  first  offense,  it  is  the  -luty  of  the  reviewing  court  to  remand 
the  case  to  the  trial  court  for  sentence  as  for  a  first  offense. 

G.  Where  imprisonment  Is  no  part  of  the  penalty,  the  fact  that  the 
court  may.  under  the  statute,  order  an  abatement  of  the  place  as 
a  nuisance,  does  not  entitle  the  defendant  to  a  jury  trial.  • 

7.  The  trial  court  is  vested  with  discretion  to  refuse  or  permit  the 
examination  of  a  witness  who  has  remained  in  court  by  pro- 
curemei.t  or  connivance  of  the  party  calling  him  in  violation  of 
an  order  for  the  separation  of  witnesses. 

American  d'  Mills,  Leahy  ^i'  Snifdcr,  Frank  Sweitzer,  and 
CJarles  Weitifrauh,  of  Canton,  for  plaintiffs  in  error. 

Clarence  A.  Fisher,  of  Canton,  J.kA.  White  and  Chas.  M. 
Earhart,  of  Columbus,  for  State 

Day,  J. 

In  the  above  named  cases  error  has  been  prosecuted  to  the 
criminal  court  of  the  city  of  Canton,  wherein  the  plaintiffs  in 
error  seek  to  reverse  the  judgment  of  that  court,  finding  them 
guilty  of  violation  of  the  liquor  laws  of  the  state. 
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These  cases  involve  practically  the  same  questions  and  were 
presented  by  counsel  in  argument  at  the  same  hearing,  and  the 
court  will  group  them,  insofar  as  the  law  is  concerned. 

In  each  case  the  defendant  is  charged  with  having  violated 
G.  C.  Section  13195,  which  recites  in  substance  as  follows: 

''Whoever  keeps  a  place  where  intoxicating  liquors  are  sold, 
furnished  or  given  away  in  violation  of  law,  shall  be  fined  not 
less  than  one  hundred  nor  more  than  five  hundred  dollars,  and, 
for  each  subsequent  offense  shall  be  fined  not  less  than  two 
hundred  dollars  nor  more  than  five  hundred  dollars.  The  court, 
on  conviction  for  a  second  or  subsequent  offense,  shall  order  the 
place  where  such  liquor  is  sold,  furnished  or  given  away  in 
violation  of  law,  to  be  abated  as  a  nuisance,  or  shall  order  the 
person  convicted  of  such  offense  to  give  bond  payable  to  the 
State  of  Ohio  in  the  sum  of  one  thousand  dollars,  witJi  sureties 
to  the  acceptance  of  the  court,  that  such  person  will  not  sell, 
furnish  or  give  away  intoxicating  liquor  in  violation  of  law, 
and  will  pay  all  fines,  costs  and  damages  assessed  against  him 
for  violation  of  the  laws  relating  to  the  sale  of  intoxicating 
liquors.  The  giving  away  of  intoxicating  liquors,  or  other  shift 
or  device  to  evade  the  provisions  of  this  section,  shall  be  un- 
lawful selling." 

An  examination  of  the  record  in  each  case  discloses  that  the 
various  defendants  made  motions  and  demurrers,  and  upon  con- 
victions filed  motions  for  new  tibials  and  in  short,  saved  every 
legal  question  in  every  way  known  to  criminal  practice;  but  a 
comparison  of  the  various  cases  and  a  consideration  of  the  ques- 
tions presented  amounts  to  about  this:  Is  the  judgment  of  the 
court  below  in  each,  any  or  all  of  the  cases  presented  against 
the  manifest  weight  of  the  evidence  Second,  assuming  that 
there  was  a  sale,  furnishing  or  giving  away  of  litiuoi*,  does  the 
evidence  disclose  that  the  defendants  were  keepers  of  a  ])lace 
where  intoxicating  liquors  were  sold,  furnished  or  jrivcn  away 
in  violation  of  laiv?  Third,  in  those  cases  wherein  a  J^ocond 
offense  is  charged,  is  there  in  contemplation  of  the  law  a  sec- 
ond offense,  so  long  as  the  first  offense  is  pending  on  error  to 
determine  the  fact  as  to  whether  or  not  the  act  complained  of 
is  an  offense  at  all?  Fourth,  was  it  error  to  deny  a  jury  trial 
to  certain  of  the  defendants? 
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Without  reviewing  in  detail  the  evidence  in  the  separate  eases, 
it  has  been  carefully  considered,  and  from  an  examination  of 
the  records  in  the  several  cases  I  have  reached  the  conclusion 
iJiat  in  each  of  them  there  is  sufiScient  evidence  to  warrant  the 
judgment  of  conviction  by  the  criminal  court. 

I  have  considered  the  question  simply  from  the  standpoint  of 
a  reviewing  court  as  to  whether  or  not  each  and  all  of  tihese 
records  have  suflBcient  therein  upon  which  the  trial  court  hav- 
ing heard  the  ^vitnesses  and  seen  them,  weighed  and  considered 
their  testimony,  in  the  light  of  their  demeanor,  manner  of  tes- 
tifying, the  appearance,  conduct  of  the  accused  upon  the  stand 
and  their  testimony,  and  the  various  witness,  to  warrant  the  con- 
viction, Or  more  properly  whether  the  conclusions  of  the  court 
below  were  manifestly  against  the  weight  of  the  evidence,  and 
that  the  judgments  should  be  set  aside  therefor.  The  rule  for 
a  reviewing  court  in  a  criminal  case  has  been  set  down  by  our 
Supreme  Court  and  by  the  Court  of  Appeals  in  the  following 
cases : 

Stcivart  V,  State,  1  0.  S.,  66  (77)  : 

''I  have,  I  believe,  waded  through  all  the  objections  taken 
for  the  plaintiff  in  error.  While  the  courts  should  take  care 
that  persons  accused  of  crimes  are  secured  in  all  their  legal 
rights,  it  is  due  to  the  community  to  see  that  those  substantially 
charged  with  crime,  and  found  guilty,  should  not  escape  punish- 
ment by  reliance  upon  technicalities  and  forms,  multiplying  the 
chance  and  holding  out  the  prospect  of  immunity  to  guilt  aa 
an  inducement  to  venture  in  the  commission  of  crime.  We  see 
no  error  in  the  proceedings  of  the  court  in  the  case  before  us." 

Hess  V.  State,  5  Ohio,  5 : 

'*The  especial  assignment  of  error  is  that  *the  verdict  of  the 
jury  is  without  evidence  and  contrary  to  the  evidence  of  the 
case.'  If  we  can  consider  this  assignment  at  all,  it  is  sufficient 
to  say  that  the  verdict  was  not  without  evidence,  nor  contrary 
to  the  evidence,  certainly  not  clearly  so." 

McGatrick  v.  Wason,  4  0.  S.,  566: 

'* Should  we  disturb  the  finding?  If  it  is  clearly  wrong  we 
must  do  so.     If  we  can  only  doubt  its  correctness  we  must  let 
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it  alone.  In  French  v.  Milliard,  2  0.  S.,  53,  this  court  said:  *W(' 
are  not  satisfied  that  the  verdict  of  the  jury  was  right,  but  this 
is  not  enough.  A  mere  difference  of  opinion  between  the  court 
and  the  jury  does  not  warrant  the  former  in  setting  aside  the 
finding  of  the  latter.  That  would  be  in  effect,  to  abolish  the 
institution  of  juries,  and  substitute  the  court  to  try  all  ques- 
tions of  fact.  It  must  be  clear  that  the  jury  has  erred  before 
a  new  trial  will  be  granted,  on  the  ground  that  the  verdict  is 
against  the  weight  of  the  evidence.'  " 

Dean  v.  King,  22  0.  S.,  118  (134) : 

**A  verdict  of  a  jury  should  not  be  set  aside  by  the  court  to 
which  it  is  returned  on  account  of  any  mere  difference  of  opinion 
between  the  judge  and  the  jury  as  to  the  weight  of  the  testi- 
mony, but  only  when  the  verdict  is  unsupported  by  or  is 
against  the  decided  weight  of  the  evidence  (citing  5  Ohio,  245; 
12  0.,  151;  2  0.  S.,  44;  4  O.  S.,  566),  and  if  the  motion  for  a 
new  trial  be  overruled,  a  reviewing  court  should  not  reverse 
unless  the  verdict  (or  finding  of  the  fact  if  the  jury  be  waived) 
is  so  clearly  unsupported  by  the  weight  of  the  evidence  as  to 
mdicate  some  misapprehension,  or  mistake,  or  bias  on  the  part 
of  the  jury,  or  a  wilful  disregard  of  duties.'' 

See  also  L.  8.  &  M.  8.  U.  B.  Co.  v.  Ooodwin,  12  C.  D.  537; 
and  Nei field  v.  State,  23  C.  C,  246: 

'*The  question  of  fact  involved  here  was  submitted  to  the 
court.  It  is  true  there  is  a  direct  conflict  in  the  evidence. 
Daley,  testifying  what  he  claims  about  it  on  the  one  hand,  and 
is  contradicted  by  Neifield  on  the  other.  That  is  not  sufficient 
to  warrant  a  reviewing  couii  in  lindiiig  that  the  court  beliw 
erred  in  finding  beyond  a  reasonable  doubt  that  Neifield  was 
guilty  of  the  offense  charged.  If  that  were  true,  a  great  many 
criminal  cases  would  have  to  be  reversed  on  the  ground  that  the 
judgment  was  not  sustained  by  sufficient  evidence.  The  court 
before  whom  the  case  is  tried  has  an  opportunity  to  see  the  wit- 
nesses, and  observe  their  conduct  on  the  witness  stand,  their 
candor  or  want  of  candor,  and  has  a  much  better  opportunity 
of  reaching  a  just  conclusion  and  determining  where  the  truth 
really  lies,  than  a  court  that  knows  nothing  about  the  ca.«?e  ex- 
cept what  appears  on  the  written  record.  This  rule  has  been 
recognized  in  Brease  v.  8tate,  12  0.  S.,  146." 

See  Price  v.  Cablitz,  21  0.  C.  C,  732,  as  authority  for  the 
following : 
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**A  verdict  will  not  be  reversed  on  account  of  the  admission 
of  irrelevant  testimony  which  had  no  bearing  on  the  case,  if  such 
testimony  was  not  prejudiced." 


Gebaur  v.  Ve^er,  20  O.  C.  C,  711  (10  C.  D.,  820),  and 
Andrews  v.  Johnson,  12  C.  D.,  692,  support  the  following: 

*'A  judgment  of  the  court  vHthout  the  intervention  of  a  jury 
is  to  be  treated  on  review  as  to  weight  of  evidence,  according  to 
the  same  rules  that  apply  to  a  verdict  by  jury — that  is,  the  judg- 
ment can  not  be  reversed  unless  manifestly  against  the  weight 
of  evidence.''     (Italics  ours.) 

See  also,  17  C.  C,  486,  as  authority  for  the  following: 

**  Where  the  evidence  is  conflicting,  the  judgment  of  the  po- 
lice court  judge  unless  manifestly  against  the  weight  of  the 
evidence,  will  not  be  disturbed  by  a  reviewing  court." 

See  Evans  v.  State,  3  C.C.(N.S.).  23,  affirmed  by  the  Su- 
preme  Court  without  report,  68  0.  S.,  700,  Baum  v.  State,  6  CO. 
(N.S.),  515. 

Commenting  on  the  conflict  of  evidence  in  a  criminal  case. 
Judge  Peck  in  Breese  v.  State,  12  Ohio  St.,  146-156  (80  Am. 
Dec,  340)  said: 


**The  jury  who  try  a  cause  and  the  court  before  which  it  is 
tried,  have  much  better  opportunities  to  determine  the  credibil- 
ity and  effect  of  the  testimony,  and  we  ought  therefore,  to  hesi- 
tate before  disturbing  a  verdict  rendered  by  a  jury  and  con- 
firmed by  a  court,  possessing  such  advantages,  merely  because 
there  is  an  apparent  conflict  in  the  testimony." 

And  the  court  in  that  case,  held,  that, 

**A  judgment  will  not  be  reversed  because  the  verdict  is  con- 
trary to  the  evidence,  unless  it  is  manifestly  so,  and  the  review- 
ing court  will  always  hesitate  to  do  so  where  the  doubts  of  its 
propriety  arise  out  of  a  conflict  in  oral  testimony." 

'*  Applying  the  rule  of  law  above  stated  to  the  evidence  pre- 
sented in  this  case,  we  find  no  sufficient  ground  to  warrant  us 
interfering  wuth  the  verdict  rendered." 

« 

The  court  of  appeals  of  this  district  laid  down  the  rule  for 
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disturbing  verdicts  in  a  criminal  case,  in  Andy  v.  State,  36  <). 
CO.,  146  (19  G.O.(N.S.),  93,  94;  2  O.  App.,  103) : 

''And  as  a  reviewing  court  keeping  in  mind  the  rule  that 
the  verdict  of  the  jury  should  not  be  set  aside  unless  it  is  mani- 
festly against  the  weight  of  the  evidence,  we  are  of  the  opinion 
that  the  record  presents  a  case  which  does  not  require  this  court 
to  interfere  with  the  verdict  of  the  jury  on  the  ground  stated,'' 


The  court  trying  the  case  has  the  very  great  advantage  of 
seeing  the  witnesses,  hearing  their  testimony,  observing  their 

demeanor  and  reaching  a  conclusion  upon  not  only  the  spoken 
words  of  the  witness,  but  his  manner  of  testifying,  his  appear- 
ance and  his  general  conduct,  all  of  which  aid  the  court  in 
reaching  a  conclusion  as  to  what  weight  should  be  given  his  tes- 
timony. 

Now,  the  rule  in  a  criminal  case  is  that  the  evidence  should 
satisfy  the  mind  of  the  trier  with  the  guilt  of  the  accused  be- 
yond a  reasonable  doubt  before  a  judgment  or  verdict  so  find- 
ing could  be  lawfully  rendered.  The  Supreme  Court  of  Ohio 
has  held  that  in  human  affairs  absolute  certainty  is  not  always 
attainable  and  from  the  nature  of  things,  reasonable  certainty 
is  all  that  can  be  attained  upon  many  subjects.  When  a  full 
and  fair  consideration  of  all  the  evidence  satisfies  the  mind  to  a 
reasonable  certainty  of  the  guilt  of  the  accused,  it  is  tlie  duty 
of  the  court  to  so  find.  Of  course,  whenever  there  is  only  a 
strong  probability  of  the  guilt  of  the  accused,  it  is  the  duty  of 
the  court  to  acquit. 

From  a  careful  reading  of  each  of  these  records  I  have  reached 
the  conclusion  that  while  the  evidence  is  conflicting  in  all  the 
cases,  yet  I  can  not  say  that  the  rule  of  the  Supreme  Court  as 
to  reversing  criminal  eases  will  permit  me  to  do  aught  else 
than  to  deny  the  petitions  in  error  so  far  as  the  question  as  to 
weight  of  the  evidence  is  concerned. 

One  of  the  basic  questions  in  all  of  these  records,  and  a  ques- 
tion common  to  all  plaintiffs  in  error  is  whether  or  not  the  Con- 
stitutional Amendment  which  went  into  effect  May  27th,  1919, 
is  self-executing;  or,  to  state  the  proposition  somewhat,  differ- 
ently, whether  a  sale  made  after  May  27th,  1919,  in  the  State 
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of  Ohio,  of  intoxicatiug  liquor,  is  **in  violatiioi;!  of  law"  because 
it  is  contrary  to  Section  9  of  the  Amendment  referred  to,  even 
though  the  General  Assembly  failed  to  enact  laws  **to  make  this 
provision  effective."  Again,  is  such  a  sale  tirilawful  because 
it  violates  the  Constitutional  Amendment,  and  hence,  in  viola- 
tion of  law  under  Section  13195,  even  though  the  Legislature  has 
not  enacted  laws  '*to  make  this  provision  effective"  as  pro- 
vided in  Section  9  of  the  Amendment?  This  Constitutional 
Amendment  is  as  follows: 

Article  XV,  Sec.  9.  *'The  sale  and  manufacture  for  sale  of 
intoxicating  liquors  as  a  beverage,  are  hereby  prohibited.  The 
General  Assembly  shall  enact  laws  to  make  this  provision  effec- 
tive. Nothing  herein  contained  shall  prevent  the  manufacture 
or  sale  of  such  liquors  for  medicinal,  industrial,  scientific,  sacra- 
mental, or  other  non-beverage  purposes." 

As  above  noted,  the  Legislature  has  not  enacted  laws  *'to  make 
this  provision  effective,"  and  it  is  the  contention  of  the  State 
that  when  Section  13195,  General  Code,  says  '*in  violation  of 
law"  it  comprehends  a  violation  of  the  State  Prohibition  Amend- 
ment, to-wit,  the  section  of  the  Constitution  just  cited. 

An  excellent  statement  as  to  whether  or  not  a  provision  of  a 
Constdtution  is  self-executing  is  found  in  12  C.  J.,  page  729: 

'"  It  is  within  the  power  of  those  who  adopt  a  constitution  to 
make  some  of  its  provisions  self-executing,  with  the  object  of 
[>utting  it  beyond  the  power  of  the  Legislature  to  render  such 
provisions  nugatory  by  refusing  to  pass  laws  to  carry  them  into 
effect ;  and  where  the  matter  with  which  a  given  section  of  the 
constitution  (Jeals  is  divisible,  one  clause  thereof  may  be  self- 
cxeeiiting  and  another  clause  or  clauses  may  not  be  self-execu- 
ting. Constitutional  provisions  are  self-executing  when  there 
is  a  manifest  intention  that  they  should  go  into  immediate  effect, 
and  no  ancillary  legislation  is  necessary  to  the  enjoyment  of  a 
right  given,  or  the  enforcement  of  a  duty  imposed.  That  a 
right  granted  by  a  contsitutional  provision  may  be  better  pr 
further  protected  by  supplementary  legislation  does  not  of  it- 
self prevent  the  provision  in  question  from  being  self -executing : 
nor  does  the  self-executing  character  of  the  constitutional  pro- 
vision necessarily  preclude  legislation  for  the  better  protection 
of  the  right  secured.     A  constitutional  provision  which  is  merely 
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declaratory  of  the  common  law  is  self-executing.  A  constitu- 
tional provision  designed  to  remove  an  existing  mischief  should 
not  be  construed  as  dependent  for  its  eflRcacy  and  operation  on 
legislative  will." 

i 

One  of  the  earliest  cases  and  one  of  the  best  considered  cases 
upon  this  subject  is  found  in  7  Howard,  page  14,  a  Mississippi 
report,  5  Miss.,  page  2.  The  title  of  the  case  is  Bryan  v.  Wil- 
liamson.  The  provision  of  the  constitution  was  under  consid- 
eration in  that  case. 

'*The  introduction  of  slaves  into  this  state  as  merchandise  or 
for  sale  shall  be  prohibited  from  and  after  the  first  day  of  May, 
1833.'' 

The  court  among  other  things,  says: 

**This  is  the  language  employed  by  the  highest  power  in  the 
state." 

**In  support  of  our  first  position,  it  is  proper  that  we  should 
inquire  in  the  outset,  what  a  constitution  is,  and  how  it  oper- 
ates. It  is  a  form  of  government  established  by  the  people,  de- 
signed for  their  general  welfare,  as  a  society  and  as  individuals." 

*  *  In  the  language  of  a  learned  jurist,  it  was  made  *  by  the  peo- 
ple, made  for  the  people,  and  is  responsible  to  the  people.'  It 
is  but  the  frame  or  skeleton  of  a  government  containing  the 
general  outfline,  lea\dng  the  detail  to  be  filled  up  in  subordination 
and  auxilliary  to  the  essential  and  fundamental  principles  there- 
by established,  but  it  is  not  on  that  account  the  less  binding. 
It  is  from  its  very  natiure  and  object  the  supreme  law  of  the  land 
fixed  and  unalterable,  except  by  the  power  that  made  it.  It 
contains  only  certain  great  principles  which  are  to  control  in 
all  legislation  and  extend  through  the  whole  body  politic.  That 
is,  principles  are  of  themselves  laws.  OotoMitutiona  do  not 
usually  provide  this  insurance  obtained  by  prescribing  penal- 
ties that  merely  declare  the  rule  or  establish  the  principle, 
which,  being  paramount,  makes  void  whatever  is  repugnant  to 
it,  its  mandates  or  principles,  binding  by  a  moral  law.  •  •  •*' 

'*We  may  assert  without  the  shadow  of  a  doubt,  that  the  con- 
vention did  intend  that  the  importation  of  slaves  into  this  state 
as  merchandise  should  be  prohibited  after  the  first  of  May, 
1833,  whether  by  force  of  the  constitutional  provision  or  by 
legi.slative  enactment,  and  having  so  intended  and  declared  it 
through  the  Constitution,  it  became  &s  much  a  fundamental  and 
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fixed  principle  in  the  Government  as  any  other  principle  or  pro- 
vision whatever.  It  became  by  that  mere  declaration  proprie 
vigore  a  law,  and  whether  it  may  be  supposed  to  be  detective  in 
not  providing  all  the  means  necessary  to  enforce  the  prohibi- 
tion makes  no  difference,  providing  it  can  by  any  means  be  car- 
ried into  effect.  £ven  if  it  waa  intended  only  as  a  mandate  to 
the  Legislature,  its  operation  was  to  be  on  the  citizens  generally ; 
it  was  not  designed  as  one  of  those  provisions  which  expend  their 
full  force  in  declaring  and  regulating  the  action  of  llie  legisla- 
tive body,  but  its  design  was  after  that  date  to  protect  the  peo- 
ple against  a  supposed  evil.  A  time  was  fixed  at  which  the 
evil  should  be  prohibited;  from  that  time  it  was  a  law  in  full 
force.  The  Legislature  could  not  defeat  it  by  removing  prohioi- 
tion,  and  this  shows  that  it  had  an  existing  operative  force ;  hav- 
ing that  existing  operative  force  it  was  not  liable  to  be  defeated 
by  omission.  It  was  one  of  those  principles  which  required  no 
legislative  aid  to  give  it  strength,  although  some  may  think 
that  its  strength  was  susceptible  of  a  more  efScient  application 
by  legislative  act.  When  the  people  prescribed  the  constitu- 
tional form  of  government,  they  ordained  that  every  part  oE 
that  form  must  have  its  appropriate  effect ;  every  principle  is  to 
be  regarded  as  fundamental  and  self-executing.  A  constitu- 
tion need  do  nothing  more  than  declare  first  principles." 

In  line  with  this  is  the  case  of  Ghems  v.  State,  16  Arizona, 
page  344: 

*'The  prohibition  amendment  to  the  Constitution  which  in 
Section  1  prohibits  the  manufacture  in  or  introduction  into  the 
state  of  any  intoxicating  licjuor  and  inmi.^hes  any  person  who 
manufactures  or  sells  or  introduces  into  the  state  intoxicating 
liquors,  and  which  declares  in  Section  2  that  the  Legislature 
shall,  by  appropriate  legislation,  provide  for  carrying  into  ef- 
fect of  the  amendment  and  which  provides  in  Section  3  that  the 
amendment  shall  take  effect  and  be  in  force  after  Junuarj'-  1, 
1915,  is,  when  considered  as  a  whole,  self-execming,  and  Section 
2  merely  imposes  on  the  Legislature  the  duty  of  enacting  ap- 
propriate legislation  for  enforcement  of  prohibition;  *  appro- 
priate' meaning  suitable,  fit,  befitting,  proper. 

**  Constitution,  Article  XXII,  Section  21,  requiring  the  Legis- 
lature to  enact  all  necessary  laws  to  carry  into  effect  the  provi 
sions  of  the  Constitution,  grants  no  power  to  the  Legislature, 
and  the  duty  it  seeks  to  impose  exists  without  the  provision. 

"A  self -executing  provision  of  the  Constitution  does  not 
necessarily  exhaust  legislative  power  on  the.  subject,  but  any 
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legislation  must  be  in  harmony  with  the  Constitution  and  fur- 
ther the  exercise  of  constitutional  right  and  make  it  more  avail- 
able." 

To  the  same  effect  is  State  of  New  Mexico,  ex  rel  Lozeneo  Del- 
gadOj  V.  Eugenia  Romero,  Treasurer,  17  New  Mexico,  page  81: 

''The  last  clause  of  Section  1,  of  Article  X  of  the  Constitu- 
tion of  New  Mexico,  which  reads  as  follows:  *And  no  county 
officer  shall  receive  to  his  own  use  any  fees  or  emoluments  other 
than  the  annual  salary  provided  by  law,  and  all  fees  earned  by 
any  officer  shall  be  by  him  collected  and  paid  into  the  treasury 
of  the  county,'  is  self -executing. 

' '  The  mere  fact  that  legislation  might  supplement  and  add  to 
or  prescribe  a  penalty  for  the  violation  of  a  self-executing  pro- 
vision of  a  constitution,  does  not  render  such  a  provision  ineffec- 
tive in  the  absence  of  such  legislation. 

*'If  a  constitutional  provision,  either  directly  or  by  impli- 
cation, imposes  a  duty  on  an  officer,  no  legislation  is  necessary 
to  require  the  performance  of  such  duty." 

To  the  above  may  be  added  People,  ex  rel  Ely,  v.  Humsey,  64 
^11-9  page  44: 

'A  constitutional  provision  designed  to  remove  aU  exist- 
ing mischief  should  never  be  construed  as  dependent  for  its 
efficacy  and  operation  upon  legislative  will." 

I  tJiink  authorities  could  be  multiplied  to  show  that  when  the 
Constiitution  through  the  voice  of  the  people  has  spoken  against 
an  existing  mischief  and  declared  its  fiat  against  the  same, 
that  this  becomes  the  fundamental  law  of  the  land,  and  if,  after 
a  certain  date,  the  doing  of  a  certain  act  is  prohibited,  then  to 
do  that  act  is  to  transcend  and  to  break  the  highest  law  or- 
dained by  the  people,  to-wit,  the  Constitution,  and  nothing  more 
is  needed  to  make  the  same  any  more  unlawful  than  tlie  very 
word  of  the  Constitution  itself. 

Also  see  Cooley's  Constitutional  Limitations  (7th  Ed.),  p.  121, 
where  the  following  is  found: 

'*  A  constitutional  provision  may  be  said  to  be  self -executing: 
if  it  supplies  a  sufticient  rule  or  means  by  which  the  right  given 
may  be  enforced  or  protected,  or  the  duty  imposed  may  be  per- 
formed. '  * 
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This  is  the  view  entertained  by  the  Attorney-General  in  an 
ojrinion  rendered  ^lay  5th,  1919,  wherein  this  language  is  used: 

'*  While  the  question  is  much  encumbered  with  doubt,  I  ad- 
vise that  until  the  question  has  been  judicially  determined,  the 
provision  of  the  prohibition  amendment  may  be  looked  tx>  as 
furnishing  the  definition  for  unlawful  sales  as  contemplated  by 
the  provisions  of  Section  13195,  General  Code,  providing  a  pen- 
alty for  the  keeping  of  a  place  where  the  liquor  is  sold  in  vio- 
lation of  law." 

After  May  27,  1919,  the  selling,  giving  or  furnishing  of  in- 
toxicating liquor  as  a  beverage  was  prohibited  by  the  Constitu- 
tion and  the  General  Assembly  were  authorized  to  enact  laws 
**to  make  this  provision  eflEective/'  Suppose  the  legislature 
met  immediately  for  that  purpose,  after  that  date,  and  upon  the 
statute  books  they  found  Sec.  13195  which  says  that 

**  Whoever  keeps  a  place  where  intoxicating  liquors  are  sold, 
furnished  or  given  away  in  violation  of  law  shall  be  fined,  etc.'' 

Would  it  make  it  any  more  in  violation  of  law  or  unlawful 
to  enact  another  statute  Y 

Now,  if  the  Constitution  was  the  highest  law  of  the  land, 
then  whoever  sold,  furnished  or  gave  away  liquor  after  that 
date  did  so  in  violation  of  law.  This  expression  *4n  violation 
of  law''  as  used  in  Sec.  13195  has  been  judicially  determined 
in  this  state  in  many  cases,  its.  first  construction  being  in  Lynch 
V.  SiatCj  12  C.  C.  (N.S.),  page  330;  affirmed  without  report, 
81  0.  S.,  489,  page  333.  Judge  Donahue,  now  upon  the  Fed- 
eral bench,  uses  this  language: 

**It  is  not  important  what  law  is  violated  in  the  sale  of 
intoxicating  liquors  under  a  charge  of  this  character.  It  is 
sufficient  for  the  affidavit  to  state  the  sale  was  unlawful,  and 
then  in  the  hearing  of  the  case  proof  can  be  offered  that  the 
sales  were  made  on  Sunday,  to  a  minor,  or  person  in  the  habit 
of  jjecoming  intoxicated,  or  in  territory  where  the  sale  of  in- 
toxicating liquor  is  prohibited  or  any  other  reason  that  renders 
the  sale  unlawful." 

And  what  is  contemplated  in  the  language  ''in  violation  of 
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law"  appears  in  the  case  of  Herman  v.  State,  a  well  considered 
opinion  by  Judges  Donnelly,  Kinder  and  Crow  in  the  circuit 
court  of  Allen  county,  which  was  affirmed  in  the  supreme  court 
without  report,  88  0.  S.,  page  584.  This  case  involved  a  sale 
to  minors.  The  same  expression  '*in  violation  of  law"  as 
used  in  Sec.  13195,  has  been  considered  in  Saunders  v.  State,  20 
C.C.(N.S.),  page  39o',Posl  v.  State,  14  C.  C,  111;  P/a#  v.  State, 
1  Ohio  App.,  Rep.,  306,  20  CO  'N.S.),  305. 

The  language  of  General  Code,  13195,  as  to  **  unlawfully 
keeping  a  place"  for  sale  of  intoxicating  liquors  is  not  limited, 
to  dry  territory,  but  includes  unlawfully  keeping  a  place  on 
Sunday. 

Again  adverting  to  12  C;  C.  (N.  S.),  page  333  the  court  use& 
this  language: 

*  *  It  i^  sufficient  for  an  affidavit  to  state  tihc  sale  was  unlawful, 
and  then  in  the  hearing  of  the  case  proof  can  be  offered  that 
the  sales  were  made  on  Sunday  *  *  *  or  any  other  reason 
that  renders  the  sale  unlawful/* 

The  provision  in  the  amendment  to  the  Constitution  prohib- 
iting a  sale  of  intoxicating  liquors  can  hardly  be  regarded  oth- 
erwise than  a  reason  that  renders  the  sale  of  such  liquors  unlaw- 
ful; under  said  amendment  the  sale  of  intoxicating  liquors  is 
either  lawful  or  unlawful.  There  can  be  no  neutral  ground. 
If  the  Constitution  is  the  supreme  law  of  the  land,  then  such 
sales  in  violation  of  such  Constitution  makes  such  sales  not  law- 
ful, and  if  the  sale  is  not  lawful,  then  it  must  be  unlawful; 
hence,  **in  violation  of  law''  for  that  is  the  legal  defiJiition  of 
the  word  ** unlawful."  Therefore,  the  conclusion  must  follow 
that  if  such  sale  is  in  violation  of  the  Constitutional  Amend- 
ment; it  is  made  *'in  violation  of  law." 

Now  if  the  Legislature  found  Sec.  13195  upon  the  statute 
books  of  Ohio,  which  provided  a  penalty  for  the  keeper  of  a 
place  where  liquors  were  sold  **in  violation  of  law"  and  if  any 
one  who  did  so  sell  after  that  date  violated  the  highest  law 
of  the  state,  to-wit,  the  Constitution,  in  so  doing,  what  further 
act  of  the  Legislature  was  necp««sary?    Again,  another  view  of 
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this  amendment  is  that  the  same  is  effective  without  a  penalty 
being  enacted;  C.  J.,  Vol.  16,  Sec.  29  states: 

^'The  doctrine  is  well  settled  that  where  a  statute  either 
makes  an  act  unlawful,  or  imposes  a  punishment  for  its  com- 
mission, tha"l  is  sufficient  to  make  an  act  a  crime  without  any 
expressed  declaration  to  that  effect. 


>7 


And  in  Sec.  30,  after  stating  that  it  has  been  held  in  some 
cases  that  the  mere  defining  of  an  act  necessary  to  constitute  a 
crime  does  not  make  such  act  a  crime  unless  punishment  is  an- 
nexed it  is  said: 

*'0n  the  other  hand  it  is  held  where  the  statute  prohibits  any 
matt«er  of  public  grievance  or  commends  a  matter  of  public  con- 
venience, although  no  penalty  is  prescribed  for  disobeying  its 
prohibition  or  commands,  an  indictment  will  be  sustained." 

Authorities  could  be  added  to  the  principle  that  a  crime  may 
be  complete  without  the  penalty  annexed  thereto,  insofar  as 
the  unlawfulness  of  the  act  is  concerned.  I  am  therefore  con- 
strained to  the  conclusion,  considering  this  question  from  any 
standpoint,  that  the  Constitutional  Amendment  became  effec- 
tive ^lay  27,  1919;  that  whosoever  **sold  or  furnished  liquor  or 
gave  away  the  same  as  a  beverage  after  that  date,  did  so  in 
violation  of  law,  and  that  he  was  liable  under  Sec.  13195  to  the 
penalties  thereof. 

That  such  a  provision,  as  the  one  under  consideration,  is  gelf- 
executing  is  supported  by  the  following  authorities  and  cases 
cited  therein.  33  Am.  &  Eng.  Ann  cases,  1116;  7  Eng.  Ann 
cases,  627;  16  L.  R.  A.,  281-282, 

Coming  now  to  some  of  the  questions  involved  in  the  various 
ea«:es,  T  take  up  the  one  as  to  whether  a  former  conviction  on 
which  error  has  been  prosecuted,  but  not  finally  determined, 
can  be  made  a  basis  of  a  charge  of  a  second  offense. 

This  question  arises  in  the  record  in  two  cases — that  agaiuHt 

Constantine  Vestimean,  and  one  '^f  tne  e«ises  against  Nick  Datesh 

Tn  the  first  of  these  eases,  to-wit,  Vpstimean,  there  appears  h 
stipulation  as  follows  (on  page  27  of  the  record) : 

**It  is  admitted  by  counsel  for  the  defendant  that  the  de- 
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fendant,  Constantine  Vestimean,  from  the  15th  of  July  to  the 
Sth  day  of  September,  1919,  was  charged  with  keeping  a  place 
where  intoxicating  liquors  were  sold,  contrary  to  Section  13195 
and  that  on  September  12,  1919,  the  said  defendant  plead  guilty 
to  said  charge  and  w-as  fined  $300  and  the  coste  of  prosecution, 
and  that  the  defendant,  Cojistantine  Vestimean,  is  the  same 
Constantine  Vestimean  as  in  the  former  case." 

And  it  further  appears  that  no  error  was  prosecuted  for  that 
judgment;  hence,  there  can  not  be  said  to  be  an  error  proceed- 
ing pending  to  the  first  conviction.  In  the  one  case  against 
Nick  Datesh  the  record  discloses  Ihat  during  the  pendency  of 
the  error  proceedings  to  the  first  conviction,  the  second  was  had 
and  an  order  of  abatement  made.  As  to  this  case  of  Nick  Datesh 
I  am  unable  to  agree  with  counsel  for  the  state  that  a  conviction 
is  a  conviction  until  reversed  upon  error,  although  there  is 
some  authority  to  that  effect,  but  in  16  C.  J.,  page  1341,  Sec. 
3155,  is  found  this  language: 

"Since  the  word  conviction  when  made  the  ground  of  some 
disability  or  special  penalty  means  a  final  adjudication  by  judg- 
ment in  a  jurisdiction  where  it  is  necessary  for  a  conviction  to 
precede  the  commission  of  the  second  or  subsequent  offense  In 
order  to  inflict  the  enhanced  penalty  following  a  second  con- 
^dction,  it  has  been  held  that  sentence  must  be  pronounced  on 
the  former  conviction  and  that  the  judgment  thereon  must  be- 
come final.    224  Pa.,  363.'* 


Now,  the  record  discloses  that  in  this  case  Datesh  was  fined 

$500  and  the  order  gives  to  abate  the  place.    He  might  have 

been  fined  the  $500  under  a  first  offense.     So  that,  if  the  order 

of  abatement  was  eliminated  and  the  judgment  of  the  court 

below  reversed  to  that  extent,  this  judgment  might  stand  under 

the  fine  of  $500.    The  practice,  would,  however,  seem  to  be  to 

remand  the  case  to  the  trial  court  for  a  resentencing,  under  the 

authority  of  PicJcfft  v.  State.  22  0.  S.,  40^,  4th  Syl.  and  Carey  v. 

FItaie,  70  0.  S.,  121.    This  matter  of  the  abatement  of  the  place 

is  no  part  of  the  penalty,  insofar  as  the  sentence  is  concerned, 

for  G.  C,  Sec.  13196  recites  for  a  first  offense — 

''shall  be  fined  not  less  than  $100.  nor  more  than  $500.  and 
for  every  subsequent  offense  shall  be  fined  not  less  than  $200 
nor  more  than  $500.*' 
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The  section  then  goes  on  to  recite  that  upon  a  conviction  for 
a  second  or  subsequent  offense,  the  court  shall  order  the  place 
where  such  liquor  is  sold,  etc.,  to  be  abated  as  a  nuisance. 
Hence  the  conviction  of  Datesh  was  rightful  enough  under  the 
evidence  and  the  sentence  as  to  the  amount  of  the  fine  within 
the  statute,  but  in  my  opinion,  insofar  as  the  same  seeks  to 
order  an  abatement  of  the  place  as  upon  a  second  offense,  I 
believe  the  judgment  to  that  extent  should  be  reversed  and  the 
cause  remanded  for  a  new  sentence. 

Now,  as  to  the    defendant    Yestimean,    no  such    a  situation 
arises  in  his  case ;  there  was  no  error  proceeding  pending  to  hU 
first  conviction,  there  was  final  judgment  thereunder  and  the 
order  of  the  abatement  was  entirely  proper  under  G.  C,  Sec 
13195. 

This  brings  me  to  a  consideration  of  the  question  as  to  whether 
or  not  the  court  erred  in  denying  certain  of  thes^e  defendants 
trials  by  jury,  and  the  authority  relied  upon  is  found  in  Sand- 
ers Post  i('  Pfaff  V.  State,  1  App.,  Rep.,  page  306  and  20  C.  C. 
(N.S.),  page  395.  On  page  398  in  the  latter  citation,  after  dis- 
cussing the  provisions  of  the  General  Code  with  reference  to 
hearing  cases  of  this  character  without  the  intervention  of  a 
jury,  the  Court  of  Appeals  used  this  language : 

*'That,  upon  a  second  conviction,  the  defendant's  place  may 
be  abated  as  a  nuisance  and  the  constdtutional  right  to  a  jury 
trial  would  tlien  accinie  to  him,  and  that  by  force  of  the  sec- 
ond, therefore,  need  not  now  be  discussed,  for  obvious  reasons. 
A  second  offense  was  not  charged.''     * 

Now,  in  the  Ohio  App.  R«p.,  the  language  is  somewhat  differ- 
ent and  on  page  311  the  following  is  the  language: 

''Upon  a  second  conviction,  the  defendant's  place  may  be 
abated  as  a  nuisance  and  the  constitutional  right  bo  a  jury  trial 
would  then  accrue  to  him,  which,  therefore,  need  not  now  be 
discussed  for  the  obvious  reason  that  a  second  offense  was  not 
charged." 

So  that,  in  the  C.  C.  (N.  S.),  language  the  words  **that," 
and  that  ''by  force  of  the  second,"  do  not  appear  in  the  Ohio 
App.  Rep.  language. 
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A  consideration  of  the  record  in  this  case  of  Sanders  et  al 
V.  State,  the  facts  upon  which  the  same  arose  and  the  holding 
of  the  court  as  set  out  in  the  syllabus  of  both  reports  indicate 
that  no  holding  is  made  to  the  effect  that  a  jury  trial  is  es- 
sential when  the  court  considers  a  second  conviction.  1  am 
inclined  to  think  that  the  report  in  the  20  C.  C.  (X.  S.),  was 
an  opinion  taken  down  at  the  time  of  the  announcement  and  the 
lan^age  of  tJie  court  would  indicate,  to  my  mind,  that  there 
was  intended  to  be  said,  after  discussing  the  right  to  a  trial  by 
jury 

**TJiat  (as  to  the  question)  upon  a  second  conviction  the 
defendant's  place  may  be  abated  as  a  nuisance  and  that  a  con- 
stitutional right  to  a  jurj-  trial  would  then  accrue  to  him,  and 
that  by  force  of  the  second  (conviction),  therefore,  need  not 
now  be  discussed  for  obvious  reasons.  A  second  offense  was  not 
charged." 

It  is  very  apparent,  to  my  mind,  that  the  court  in  that  case 
was  expressly  not  determining  the  question  as  to  whether  a 
jury  trial  was  necessary  upon  the  hearing  for  a  second  offense. 
The  language  used  would  seem,  to  my  mind,  to  expressly  dis- 
claim an  intention  of  passing  any  opinion  upon  that  subject  or 
discussing  it,  as  they  say,  for  the  obvious  reason  that  no  second 
offense  was  charged.  There  was  no  reason  in  the  'case  for  the 
discussion  of  this  matter,  as  the  court  isclf  admits,  and  no 
reason  or  argument  is  given  as  to  why  the  defendant  should 
have  a  jury  trial  upon  a  second  conviction,  under  G.  C,  Sec. 
13195. 

The  only  basis  that  I  can  see  for  granting  a  jury  trial  in  a 
second  conviction  is,  that  part  of  the  penalty  may  involve  the 
abatement  of  the  place  and  hence,  a  taking  of  property,  neces- 
sitating the  intervention  of  a  jury  trial  in  order  to  comply  with 
the  constitutional  provision  '*by  due  process  of  huv."  **Thc 
constitutional  right  to  trial  by  jury  applies  only  to  cases  in 
which  the  prerogative  existed  at  common  law  or  was  secured 
by  statute  at  the  time  the  constitution  was  adopted;  and  not  in 
those  cases  where  the  right  and  the  remedy  with  it  are  there- 
after created  by  statute,  nor  where  the  cause  was  already  a  sub- 
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jecf  of  equity  jurisprudence/^    16  R.  C.  L.  (Ruling  Case  Law), 
l)ages  194,  195. 

A  solution  of  this  problem,  therefore,  rests  upon  the  ques- 
tion as  to  whether  or  not  in  the  abatement  of  a  nuisance  by 
order  of  court,  the  intervention  of  a  jury  trial  is  a  constitutional 
right.     20  R.  C.  L.,  page  484,  uses  this  language: 

"In  the  case  of  public  nuisances  where  the  application  is  for 
an  injunction  only,  no  damages  being  demanded,  it  seems  to 
be  settled  that  constitutional  guarantees  do  not  require  a  trial 
by  jury." 


In  Woollen  and  Thornton,  the  Law  of  Intoxicating  Liquors, 
page  256,  this  language: 

*'Not  only  has  the  state  the  power  to  regulate  or  prohibit 
the  sale  of  intoxicating  liquors,  but  it  has  the  powder  to  declare 
that  the  keeping  of  them — even  though  not  for  sale,  it  would 
seem — and  the  buildings  wherein  they  are  kept,  shall  be  deemed 
a  nuisance.  In  Iowa,  a  statute  provided,  if  in  either  a  civil  or 
criminal  ca.se,  the  existence  of  a  nuisance  be  established  where 
intoxicating  liquors  was  involved,  the  court  should  enter  a 
judgment  abating  the  nuisance  and  direct  a  seizure  and  de- 
struction of  the  liquor  and  a  removal  and  sale  of  the  fixtures 
and  furniture  used  on  the  premises  held  for  either  the  manu- 
facture or  sale  of  the  liquor.  This  was  held  to  be  a  valid 
statute.  *The  appellee.'  said  the  court,  'contend  that  though 
they  did  create  and  maintain  nuisances  as  alleged,  no  decree 
should  be  entered  against  them  for  the  seizure  and  destruction 
of  their  liquors,  nor  for  the  removal  and  sale  of  furniture  and 
fixtures,  because  the  law  authorizing  the  same  is  in  conflict  with 
Amendments  IV  and  XIV  to  the  Constitution  of  the  United 
States,  and  Sections  8  and  9,  Bill  of  Rights,  and  Article  III, 
Constitution  of  Iowa.  Their  contention  is  that  property  of  an 
individual  can  not  be  confiscated  or  forfeited  by  legislative 
enactment,  but  only  by  the  judgment  of  a  court,  in  accordance 
with  due  process  of  law,  and  that  by  said  laws  the  Legislature 
forfeits  the  property  in  question  and  does  not  leave  such  for- 
feiture to  the  court;  that  property  can  not  be  forfeited  by  an 
action  against  the  person,  but  must  be  by  action  against  the  thing, 
and  that  in  a  criminal  case  for  nuisance  the  property  is  not 
involved,  and  that  the  defendant  is  entitled  to  his  day  in  court 
upon  the  question  of  forfeiture  of  his  property.  We  under- 
stand the  law  to  be  that  property  of  individuals  can  not  be 
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forfeited  by  legislative  enactment;  that  such  forfeitures  can 
only  be  by  the  judgment  of  a  court  of  competent  jurisdiction, 
in  a  proper. case,  after  due  notice.  This  statute  does  not  forfeit 
property  by  legislative  enactment,  but,  as  in  many  other  inf 
stances,  authorizes  and  requires  the  courts,  in  cases  where  it 
has  been  established  upon  judicial  investigation  that  property 
is  such,  or  has  been  so  used,  as  to  constdtute  a  nuisance,  to  abate 
the  nuisance  by  destroying  and  selling  the  property.  It  is  only 
by  the  judgment  of  a  court  that  any  person  may  rightfully  de- 
stroy liquors  found  upon  the  defendant's  premises  described, 
or  removed  therefrom  and  sell  the  furniture,  fixtures,  etc., 
therein.  In  actions,  either  criminal  or  equitable,  wherein  the 
existence  of  a  nuisance  is  established  under  the  law  in  ques- 
tion, the  action  is  against  the  thing  in  the  place,  as  well  as 
against  the  persons.  In  either  case  the  question  is  whether  the 
place  was  a  nuisance,  and,  if  so,  then  whether  the  person  was 
engaged  in  keeping  it.  Such  actions  are  against  the  thing,  as 
well  as  the  persons,  and  the  person  has  due  notice,  and  his  day 
in  court,  in  which  to  defend  against  the  forfeiture  of  his  prop- 
erty as  well  as  the  punishment  of  himself. '  The  abatement  may 
be  authorized  by  proceedings  in  chancery.  The  Legislature  may 
even  authorize  a  municipality  to  declare  the  keeping  of  liquors 
to  be  a  nuisance." 


In  the  case  of  Muggier  v.  Kansas,  123  U.  S.  Rep.,  pages  623- 
672,  after  discussing  the  13th  section  of  the  Kansas  act  with 
reference  to  abatement  of  places  where  liquors  are  manufactured 
and  sold  contrary  to  law,  is  this  language : 

**  Equally  untenable  is  the  proposition  that  proceedings  in 
equity  for  the  purposes  indicated  in  the  thirteenth  section  of 
the  statute  are  inconsistent  w  ith  due  process  of  law.  *  In  regard 
to  public  nuisance,'  Mr.  Justice  Story  says,  *the  jurisdiction  of 
courts  of  equity  seems  to  be  of  a  very  ancient  date,  and  has 
been  distinctly  traced  back  to  the  reign  of  Queen  Elizabeth. 
The  jurisdiction  is  applicable  not  only  to  public  nuisances, 
strictly  so  called,  but  also  to  purprestures  upon  public  rights 
and  property  *  *  *.  In  case  of  public  nuisances,  properly 
so  called,  an  indictment  lies  to  abate  them,  and  to  punish  the 
offenders.  But  an  information,  also,  lies  in  equity  to  redress 
the  grievance  by  way  of  injunction.'  2  Story's  Eq.  pa.  921, 
922.  The  ground  of  this  jurisdiction  in  cases  of  purpresture, 
as  well  as  of  public  nuisances,  is  the  ability  of  courts  of  equity 
to  give  a  more  speedy,  effectual,  and  permanent  remedy,  than 
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can  be  had  at  law.  They  can  not  only  prevent  nuisances  that 
are  threatened,  and  before  irreparable  mischief  ensues,  but  ar- 
rest or  abate  those  in  progress,  and,  by  perpetual  injunction, 
protect  the  public  against  them  in  the  future;  whereas  courts 
of  law  can  only  reach  existing  nuisances,  leaving  future  act* 
to  be  the  subject  of  new  prosecutions  or  proceedings.  This  is 
a  salutary  jurisdiction,  especially  where  a  nuisance  affects  the 
health,  morals,  or  safety  of  the  community.  Though  not  fre- 
quently exercised,  the  power  undoubtedly  exists  in  courts  of 
equity  thus  to  protect  the  public  against  injury.  (Author- 
ities cited.) 

**As  to  the  objection  that  the  statute  makes  no  provision 
for  a  jury  trial  in  cases  like  this  one,  it  is  sufficient  to  say  that 
such  a  mode  of  trial  is  not  required  in  suits  in  equity  brought 
to  abate  a  public  nuisance." 

The   basic*  distinctiooi  should  be   recognized   that   when   an 
action  is  maintained  at  law  for  damages  caused  by  the  creation 
and  maintenance  of  a  nuisance,  a  jury  trial  should  be  had  for 
the  purposes  of  measuring  the  damages  to  which  the  plaintiff 
luay  be  entitled — that  constitutes  a  taking  of  property  within 
the  meaning  of  the  constitution  and  was  a  right  recognized  by 
ttie  common-law ;  but  in  cases  of  this  character,  when  the  thing 
itself  is  determined  to  be  a  nuisance  and  the  action  is  against 
the  keeper  of  the  place  for  the  maintaining  of  the  nuisance, 
the  abatement  is  directed  against  the  maintenance  of  the  place 
as  a  place  where  liquor  is  sold  unlawfully  and  this  calls  for 
the  exercise  of  a  chancery  jurisdiction,  to-wit,  to  stop  the  un- 
lawful procedure  and  to  abate  the  place,  insofar  as  it  is  main- 
tained as  a  place  for  the  unlawful  sale  of  liquor.     It  is  not  an 
action  for  damages  but  is  in  the  nature  of  an  injunction,  to 
restrain  tlie  further  violation  of  law  in  the  maintenance  of  the 
so-called  nuisance.     Without  multiplying  authorities  upon  this 
proposition,  I  have  reached  the  conclusion  that  in  the  trial  of 
a  second  offense,  when   the  court,  pursuant  to  the  state,  has 
(ordered  an  abatement  of  the  place  as  a  nuisance,  a  jury  trial 
i.s  not  a  constitutional  right  to  which  the  defendant  is  entitled. 
TIence,  I  am  constrained  to  the  conclusion  that  these  petitions 
in  error,  insofar  as  Vestiinean  and  Datesh  are  concerned,  should 
be  denied  upon  that  point,  to-wit,  the  right  to  a  trial  by  jury. 
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In  the  Trommenschlager  case  there  is  a  point  urged  that  a 
eoDfession  was  introduced  before  the  proof,  the  corpus  delicti, 
but  an  examination  of  the  evidence  as  presented  in  the  bill  of 
exceptions  does  not  convince  me  that  the  case  is  beyond  the 
principle  as  recognized  in  the  case  of  Kohn  v.  State,  14  C.  C. 
(N.  S.),  page  31  which  holds: 

'  *  In  the  prosecution  for  arson,  a  judgment  of  guilty  will  not 
be  reversed  because  of  failure  to  establish  the  corpus  delicti. 
Evidence  tending  to  incriminate  the  defendant  was  introduced 
where  the  burning  of  the  property  was  not  disputed  and  the 
same  evidence  which  established  criminal  agency  also  bore  upon 
the  question  of  the  guilt  of  the  accused." 

The  proof  of  the  essential  elements  going  to  make  up  the 
crime  chajrged  might  concurrently  appear,  together  with  the 
proof  of  the  alleged  confession,  and  on  page  5  of  that  record 
it  appears  without  objection: 

**I  asked  him  if  he  was  the  sole  proprietor  and  he  said  he 
was  tlje  sole  proprietor.    That  is  all." 

Of  course,  later  on  in  the  record,  objection  appears  to  have 
been  made,  but  having  already  admitted  the  testimony  without 
objection,  this  point  is  futile  to  the  plaintiff  in  error,  and  in 
any  event,  I  doubt  whether  it  transcends  the  rule  of  the  Knapp 
ease,  even  if  everything  that  the  plaintiff  in  error  claims  in  the 
premises  should  be  granted,  for  it  is  inherently  so  much  a  part 
of  the  proof  of  the  corpus  delicti  that  no  valid  claim  can  be 
made  for  a  reversal  upon  that  ground. 

In  the  case  against  Margo  two  witnesses,  one  George  Schild 
and  John  Heilman  were  called  upon  the  part  of  the  defendant 
to  testify. 

As  to  Schild,  an  objection  was  made  in  the  trial  court  upon 
the  ground  that  there  was  an  order  for  separation  of  the  wit- 
nesses for  the  State  and  defense  made  before  the  introduction 
of  the  testimony,  said  order  having  been  made  at  the  beginning 
of  the  trial. 

Now,  I  think  it  is  conceded  that  certain  witnesses  in  ques- 
tion, remained  in  the  room  with  the  full  knowledge  of  counsel 
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for  defendants  during  the  taking  of  the  testimony  on  the  part 
of  the  State,  and  that  likewise  it  was  well  known  by  court  and 
counsel  upon  both  sides  and  the  witnesses,  that  an  order  had 
been  made  excluding  all  persons,  who  expected  to  testify  in 
the  case,  from  the  room. 

The  law  in  the  State  of  Ohio,  I  think  may  be  stated  as  fol- 
lows : 

* '  It  is  error,  affording  ground  of  reversal,  to  exclude  evidence 
of  a  witness  upon  the  ground  that  he  had  remained  in  court 
during  part  of  the  trial,  and  had  heard  other  witnesses  testify, 
and  in  so  doing  had  violated  an  order  of  the  court  for  the  sep- 
aration of  the  witnesses,  neither  the  prisoner  nor  his  counsel 
having  encouraged  such  violation,  and  the  witness  being  ignor- 
ant of  the  order:  McHtigh  v.  State,  42  0.  S.,  154,  IV  Longs- 
dorf 's  Notes,  100. 

**  While  the  court  is  vested  with  discretion  to  refuse  or  per- 
mit the  examination  of  a  witness  who  has  remained  in  court, 
by  procurement  or  connivance  of  the  party  calling  him,  in 
violation  of  an  order  for  the  separation  of  witnesses,  it  is  vested 
with  no  such  discretion  to  prevent  such  examination  where  there 
has  been  no  such  procurement  or  connivance."  Dickson  v. 
State,  39  0.  S.,  73,  111  Longsdorf's  Notes,  1009. 

So  that  the  underlying  question  is  whether  or  not  the  court 
abused  his  discretion  in  the  premises  in  refusing  these  wit 
nesses  to  testify  after  he  had  made  the  order,  with  full  knowl- 
edge of  counsel  and  parties  in  the  premises.  If  the  court  be- 
lieved that  the  remaining  in  the  room  of  these  witnesses  after 
his  order  had  been  encouraged  or  allowed  or  procured  or  con- 
nived at  by  the  parties  calling  them,  in  violation  of  his  order 
for  separation,  he  then  had  a  right  in  his  discretion  to  refuse 
to  permit  them  to  testify.  A  determination  of  such  question 
must  largely  be  left  to  the  trial  judge,  for  he  saw  all  persons, 
knows  what  took  place  in  his  oourt  room  and  in  his  presence 
and  of  the  conduct  of  counsel  and  parties  in  the  premises.  The 
court  below  seems  to  have  reached  the  conclusion  that  the  re- 
maining in  the  room  of  these  witnesses  was  with  knowledge  and 
consent  of  the  counsel  in  the  case,  and  if  such  were  the  facts, 
I  could  not  set  aside  the  verdict  for  the  refusal  of  the  court 
to  permit  the  witnesses  to  testify.    Necessarily,  much  discretion 
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must  be  placed  in  the  bands  of  the  trial  court,  and  unless  this 
discretion  is  abused,  a  judgment  should  not  be  disturbed  upon 
that  ground.  Both  of  these  witnesses  were  more  or  less  clearly 
associated  with  the  defendant  Margo  and  were  habituees  of 
his  place  of  business,  and  they  were  in  attendance  upon  the 
trial,  doubtless,  for  rendering  such  assistance  as  might  be  nec- 
essary. Counsel  informed  the  court,  when  the  order  of  separa- 
tion was  made,  that  they  did  not  know  that  they  would  put 
them  on ;  hence,  they  knew  that  these  two,  Heilraan  and  Schild, 
were  in  the  room,  during  the  progress  of  taking  testimony,  after 
the  court  had  made  the  order.  It  would  seem  to  me  that  coun- 
sel might  well  have  anticipated  that  if  something  during  the 
progress  of  the  state's  testimony  should  develop  which  they, 
two  habituees  of  Marge's  place,  might  know  something  about, 
they  would  be  more  or  less  important  witnesses.  Hence,  the 
safer  plan  by  far  would  have  been  to  have  excluded  them  with 
the  other  witnesses,  and  then  if  it  should  develop  that  their 
testimony  was  desired,  there  would  be  no  disability  connected 
with  their  testifying. 

It  might  well  be  argued  that  it  was  hardly  fair  to  the  state 
to  permit  such  persons,  who  might  or  might  not  be  witnesses, 
to  remain  in  during  the  taking  of  the  testimony,  and  then,  if 
aii\i:hing  developed  which  they  might  be  used  to  rebut,  to  put 
them  on.  The  entire  circumstance  surrounding  the  conduct  of 
the  trial  Jeads  me  to  the  conclusion  that  the  court  below  was 
within  the  McHugh  and  Dickson  cases  cited  above. 

Again,  the  record  discloses  by  the  oflFer  to  prove  as  to  the 
witnesses  Schild  and  Heilman  that  these  witnesses  would  tes- 
tify that  of  their  own  knowledge  they  knew  there  was  no  liquor 
u]>on  the  premises  in  question  in  the  month  of  September,  or 
words  to  that  eflfect.  Now,  this  would  be  highly  important  tes- 
timony, and  yet  the  excuse  offered  for  not  excluding  them  from 
the  room,  when  the  court  ordered,  was  the  fact  that  counsel 
were  uncertain  as  to  whether  or  not  they  would  call  either  of 
these  witnesses.  Now,  if  the  witnesses  would  have  testified  to 
the  highly  important  fact  as  to  whether  liquor  was  on  the  prem- 
ises or  not  in  the  month  of  September,  and  counsel  were  uncer- 
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tain  as  to  whether  to  call  them  or  not,  either  there  was  a  lack 
of  confidence  in  the  witnesses  themselves  or  the  court  was  right 
in  his  concliLsion  that  they  had  remained  in  the  room  with  the 
knowledge  of  the  parties  and  their  counsel,  and  hence,  was 
within  the  rule  as  laid  down  in  the  Dickson  case. 

I  believe  I  have  touched  upon  all  the  chief  points  in  the 
records,  all  voluminous,  and  it  may  be  there  are  some  I  have 
not  reached  in  expressing  my  views,  but  I  believe  that  the  es- 
sential claims  have  been  reviewed.  The  basic  question  is  not  a 
new  one  in  this  state  and  many  similar  cases  have  arisen  in- 
volving this  and  other  questions.  Judge  Smith  in  JeflPerson 
County  Court  of  Common  Pleas  on  January  19,  1920,  rendered 
a  very  able  opinion  construing  this  statute,  and  the  constitu- 
tional rights  of  the  various  plaintiffs  in  error,  as  appeared  in 
the  records  presented  to  him.  The  questions  were  entirely  sim- 
ilar and  he  reached  the  conclusion  that  the  judgments  of  con- 
\ictiou  should  be  sustained. 

I  am,  therefore,  of  opinion  that  none  of  these  judgments  of 
conviction  in  any  of  these  cases,  excepting  the  second  case 
against  Nick  Datesh,  should  be  disturbed,  and  they  are  there- 
fore aflfirmed.  As  to  the  second  case  against  Nick  Datesh,  the 
same  is  reversed  insofar  as  the  abatement  order  is  concerned 
and  the  cause  remanded  to  the  criminal  court  of  the  city  of 
Canton  for  a  re-sentencing.  In  all  other  respects  the  judgment 
is  affirmed. 
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SALES  OF  MACHINERY  ON  APPROVAL. 

(Judge  Duncan  of  Hancock  county  sitting  by  invitation >. 

Common  Ploas  Court  of  Hardin  County. 

J.  B.  Stambaugh  and  J.  F.  kStvmrai'gii  v.  Thl  Cantwell 

JIardwahe  Company. 

Decided,  April  Term,  1917. 

Sales — When  Title  Passes  W'htn  Made  on  Approval — Applicatiun  of 
t!ie  Stcuute — l{e.ieissi07i  Must  be  Tendered — Or  no  Basis  Exists  for 
Action  Thereon. 

1.  A  machine  sold  with  the  express  understanding  that  it  will  work  well 

or  it  will  not  have  to  be  paid  for;  that  it  will  work  satisfactorily; 
that  it  will  do  the  work  or  the  purchaser  will  not  have  to  keep  it, 
is  a  sale  on  approval  under  Rule  3  (2)  of  Section  8399  of  the  Gen- 
eral Code,  and  the  jjroperty  therein  does  not  pass  until  the  pur- 
chaser signifies  his  approval  to  the  seller  or  does  some  othe^-  act 
accepting  it. 

2.  Under  such  contract,  if  no  rescission  has  been  tendered,  no  action  lies 

in  favor  of  the  purchaser  for  breach  of  warranty;  first  beL-nuse 
rescission  is  the  exclusive  remedy  under  the  terms  of  the  contract; 
and  second,  because  "satisfaction'Vhas  no  money  value. 

Mahon  &  Mahon  and  Armstrong  Stanilumgh  for  plaintijffs. 
StUlings  &  Dugan  and  Stickle  f&  Cessna,  for  defendants. 

Duncan,  J. 

This  action  is  for  daniairos  for  brcairh  of  warranty  of  quality 
in  the  sale  of  a  gang  plow. 

The  plaintiflfs  are  farmers  and  own«;rs  of  a  large  larm  in  this 
county,  a  great  portion  of  which  is  muck  land.  The  defendant 
runs  a  hardware  store  in  the  citv  of  Kenton,  and,  in  connection 
therewith,  sells  agricultural  implement^. 

On  or  about  April  10,  1914.  the  deiVndant  sold  the  plaintiffs 
one  J.  I.  Case  engine  gang  plow  on  trial  for  the  sum  of  $700, 
with  the  express  understanding  that  ''it  wonld  work  on  mucK 
land  or  it  would  not  have  to  be  paid  for;''  that  ''it  would  work 
satisfactory^;''  that  ''it  would  have  to  do  the  work  or  the  plaint 
i/Ts  would  not  have  to  keep.it.''  The  plow  \v:'.s  «lelivered  about 
ten  days  later  and  the  plaintifTs  began  to  op*^rate  it  in  the  muek 
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but  with  poor  success.  The  plaiutifl's  thereupon  gave  the  de- 
fendant notice  of  the  failure  of  the  plow  to  work  successfullj' 
and  two  men  with  expert  knowledge  on  the  subject  came  on  from 
the  factor}'^  to  adjust  the  plow  to  the  conditions  and  to  assist  it 
its  operation  for  a  test.  At  their  suggestion  Pome  Jiew  attacn- 
ments  were  made  and  installed  on  the  plow,  and  while  this  im- 
proved its  operation  somewhat,  it  still  would  not  work  well. 

About  the  middle  of  ^lay,  while  this  situation  existed,  the  de- 
fendant made  demand  for  payment  of  the  $700,  but  was  in- 
formed by  the  plaintiffs  that  the  plow  was  not  giving  satisfaction, 
whereupon  the  defendant  assured  them  thai  if  they  paid  for  tho 
plow  then  they  would  have  the  same  protection  as  before;  that 
if  the  plow  did  not  do  satisfactory'^  work  their  money  would  be 
refunded,  and  the  plaintiffs  paid  the  ^700  with  this  express  un- 
derstanding. 

The  representations  as  to  its  operation  in  the  muck  were  made 
to  induce  the  purchase  and  were  relied  upon  by  the  plaintiffs 
in  the  transaction^"  It  never  did  give  satisfac»tion  or  work  well 
in  the  muck,  though  a  good  plow  for  general  purposes 

From  one  hundred  and  fifty  to  one  hundred  and  seventy-five 
acres  were  plowed  on  this  trial  when  the  plaintiffs  decided  ii 
would  not  do  the  work  and  could  not. be  made  satisfactory,  and 
purchased  another  plow.  They  were  delayed  somewhat  in  put- 
ting out  their  crop,  but  no  special  damagc^  resulted.  Had  tM 
plow  measured  up  to  these  representations,  it  would  have  had  a* 
value  of  $700;  its  real  value  was  $300. 

This  is  a  statement  of  the  facts  upon  which  the  plaintiff's 
action  for  damages  is  founded.  Ordinarily,  where  one  sells  pf»r- 
sonal  property  to  another  and  there  has  been  a  breach  of  the 
warranty  as  to  quality,  the  purchaser  has  the  option  of  one  of 
two  remedies,  viz,  he  may  rescind  by  a  return  of  the  property 
or  keep  the  property  and  sue  for  damages.  Sec  8449,  G.  C, 
C?j'ooli's  Co,  V.  FAdridge-Hirigins  Co,.  ^A  0.  S.,  195.  But  this 
option  does  not  arise  in  case  of  conditional  sales  or  a  sale  depend 
ing  on  a  condition  precedent.  This  was  not  an  executed  sale. 
It  was  not  to  be  a  sale  unless  the  plow  would  work  in  the  muck, 
and  prove  .satisfactory  to  the  plaintiffs  as  the  result  of  a  trial; 
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and  unless  it  did,  the  plaintiffs  would  not  be  required  to  keep 
it.  They  made  no  tender  of  rescission,  and  the  right  to  damages 
is  excluded  by  the  contract. 

This  for  three  reasons.  First,  there  was  po  warranty  but  a 
condition  precedent  upon  M'hich  the  sale  was  to  be  complete 
Second,  to  treat  the  plow  as  purchased  under  the  contract,  its 
acceptance  is  conclusive  that  it  tvould  work  in  the  mud  and  was 
satisfactory.  Third,  *' satisfaction"  with  reference  to  the  opera, 
tion  of  a  machine  is  not  capable  of  measuremerit  in  money. 

1.  Rule  3  (2)  as  laid  down  in  Section  S399  of  the  General 
Code  provides  that 

*'When  goods  are  delivered  to  the  buyer  on  approval  or  on 
trial  or  on  satisfactory  or  other  similar  terms,  the  property 
therein  passes  to  the  buyer  when  he  signifies  his  approval  or  ac- 
ceptance to  the  seller  or  does  any  other  act  accepting  the  tran- 
saction." 

Benjamin  on  Sales  (5th  Ed.),  319,  lays  down  the  rule  in  this' 
way: 

**  Where  the  buyer  is  by  the  terms  bound  to  do  anything  as  a 
condition,  either  precedent  or  concurrent,  upon  which  the  p«V9p" 
ing  of  the  property  depends,  the  property  will  not  nass  antil  the 
condition  be  fulfilled,  even  though  the  goods  may  have  been 
actually  delivered  into  the  possession  of  thp  buyer." 

And  the  Supreme  Court  in  IJnyner  v.  State,  83  0.  S.,  178,  at 
page  193,  after  quoting  the  above  from  Benjamin  on  Sales  makes 
this  observation: 

**Xor  would  it  be  delivery  until  the  buyer  liad  determined  to 
accept,  the  rule  being  that  an  acceptance  by  the  purchaser  is  as 
necessary  an  incident  to  delivery  as  a  tender  by  the  seller." 

To  illustrate  the  point  the  court  refers  to  the  case  of  Bonham 

v.  Hamilton,  66  0.  S.,  82.     In  this  case  a  promissory  n:)te  with 

** approved  security"  was  to  have  been  given  by  the  buyer  for 

the  property  purchased.    The  seller  din  not  approve  the  security. 

The  first  paragraph  of  the  syllabus  reads  as  follows- 

**Tt  is  a  general  rule  that,  in  case  of  the  sale  of  goods,  if  noth- 
ing remains  to  be  done  on  the  part  of  the  seller,  as  between  him 
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and  the  buyer,  before  the  thing  purehased  is  to  be  delivered, 
the  property  in  the  S'oods  immediately  i.»asscs  to  the  buyer,  and 
that  is  the  priee  to  the  seller;  but  if  any  act  remains  to  be  done 
on  the  part  of  the  seller,  then  the  property  does  not  pass  until 
that  act  has  been  done." 

r  think  the  distinetion  is  made  clear  between  a  condition  prec 
edent  and  an  executed  sale  in  Hiinf  v.  Wynian,  100  Mass.,  19o. 
That  was  an  action  for  the  punrhase  price  of  a  horse.  The  de- 
fendant was  told  by  the  owner  that  the  horse  was  six  years  old. 
sound,  kind,  and  afraid  of  nothing  but  goats,  whereupon  he  pro- 
posed to  the  owner  that  *'if  he  would  let  him  take  the  horse  and 
try  it,  if  he  did  not  like  it  he  would  return  it  in  as  good  .'condi- 
tion as  he  got  it,'^  to  w^hieh  the  owner  assented  and  turned  the 
horse  over  to  the  defendant 's  servant.  But  before  it  reached  the 
defendant's  place,  it  escaped  from  the  servant,  ran  away,  and 
was  injured  so  seriously  that  it  could  not  be  used  or  removed 
prudently,  and  there  was  no  opportunity  for  the  defendant  '.o 
trv  it.    The  court  held : 

**Upon  the  facts  stated  in  this  case,  there  was  a  bailment  and 
not  a  sale  of  the  horse.  The  only  contract,  aside  from  the  obli- 
gation implied  by  law,  must  be  derived  from  the  statement  of 
the  defandant,  that,  if  the  plaintiff  'would  let  him  take  tnc 
horse  and  try  it,  if  he  did  not  like  it  he  w^ould  return  it  in  as  good 
condition  as  he  got  it.  *  *  *  An  option  to  purchase  if  he 
liked  is  essentially  different  from  an  option  to  return  a  purchasv^ 
if  he  should  not  like.  In  one  case  the  title  will  not  pass  until 
the  option  is  determined;  in  the  other  the  property  passes  at 
once,  subject  to  the  right  to  rescind  and  return. 


>> 


The  one  is  an  option  to  buy,  if  the  property  proved  satisfac- 
tory', and  the  other  an  option  to  return  if  unsatisfactory.  35 
Cvc.  2S9. 

Williston  on  Sales  makes  the  distinction  in  this  wav: 

Section  270.  Rule  3.  Sale  or  retnrn,  or  sale  on  approval. 
It  is  evidently  possible  for  the  parties  to  agree  that  the  buyer 
shall  temporarily  take  the  goods  into  his  po^ssession  to  see  wheth- 
er they  are  satisfactory  to  him,  and  that  if  they  are  not  he  may 
refuse  to  become  owner,  ft  is  clear  also  that  \\v(^  same  object  may 
he  obtained  by  an  agreement  that  the  property  shall  pass  to  the 
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buyer  on  delivery,  but  that  he  may  retui-n  the  groods  if  rhey  are 
unsatisfactory.  The  tii'st  kind  of  bargain  is  called  in  the  Sales 
Act  a  sale  *on  approval,'  or  *cn  trial/  or  *on  satisfection.'  The 
second  kind  is  called  a  bargain  *on  sale,  or  return.'  •  •  • 
The  question  is  one  of  fact  in  everj'  case  whether  the  parties  in- 
tended  to  make  approval  a  condition,  without  which  the  property 
should  not  pass,  or  whetlier  their  intent  was  that  the  property 
should  pass  at  once  with  the  right  to  return  the  goods." 

See  also  to  the  same  effect:  Sturm  v.  Balpr,  150  U.  S.,  312  (37 
Law,  1093) ;  Gottlieb  v.  Innoldo  (Ark.)  93  S.  W.,  750  (6  L.  R 
A.,  X.  S.,  273) ;  Wigghis  v.  Turtdin,  96  Ga.,  753  (23  S.  E.,  75) ; 
Rumpf  V.  Sarto,  10  Wash.,  382  (38  Pac,  1129)  ;  Kahn  v.  Klau- 
bunde,  50  Wis.,  235  (6  X.  W.,  SSS) ;  l\'n^i  v.  Her,  93  La.,  31t: 
(27  L.  R.  A.,  219) ;  State  v.  Betz,  207  Mo.,  589  (106  S.  W\,  64) ; 
Osborne  v.  Francis^  38  W.  Va.,  312  (18  S.  E.,  591 ) ;  Davis  Caso 
E.  Works  Co.  v.  McHugh,  115  la.,  415  (S8  N.  W.,  948) . 

Here,  too,  is  the  proposition  that  it  is  for  the  purchaser  to  say 
whether  the  operation  of  the  machine  is  satisfactory.  That  the 
machine  works  w^ell  and  the  purchaser  ought  to  be  satisfied  with 
it  is  not  suffieient.  The  only  qualification  as  to  his  conduct  in  this 
respect  is  that  he  must  act  in  good  faith.  ITe  is  the  sole  arbiter 
of  his  own  satisfaction,  provided  that  any  dissatisfaction  on  the 
part  of  the  purchaser  must  be  real  ajid  not  feigned.  Campbell 
Printing  Press  Co,  v.  Thorp  et  al,  36  Fed.,  414  (1  L.  R.  A.,  645)  ■ 
Brovm  v.  Foster,  113  :Mass.,  126. 

In  Wood  R.  dt  M.  Machine  Co,  v.  Smith,  50  Mich.,  565,  it  was 
held  that  where  the  vendor  of  a  harvesting  machine  gave  a  war- 
ranty that  the  contract  of  purchase  should  be  of  no  effect  unless 
the  machine  worked  to  the  buyer's  satisfaction,  it  was  held  that 
the  purchaser  had  reserved  the  absolute  right  to  reject  the  ma- 
chine and  that  his  reasons  for  doing  so  could  not  be  investigated. 

In  McCormick  IL  Mach,  Co,  v.  CMsrown,  33  ]Minn.,  32,  plain- 
tiff agreed  to  furnish  defendant  a  cord  binder  guaranteed  to  work 
satisfactorily.  It  was  held  that  in  case,  upon  reasonable  trial, 
it  did  not  work  satisfactorily,  it  was  unnecessary  for  the  defend- 
ant to  return  it  to  plaintiff,  but  it  was  sufficient  for  him.  within 
a  reasonable  time,  to  notify  the  plaintiff,  in  substance,  that  it 
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did  not  work  satisfactorily,  and  that  he  declined  to  accept  it. 
See  also  2  Elliott  on  Contracts  Sec.  1605,  and  cases  there  cited. 
2.  To  treat  the  plow  as  purchased,  it  follows  that  it  was  pur- 
chased under  the  contract.  The  plaintiffs  can  not  convert  the 
bailment  into  a  sale  under  any  other  conditions  than  those  speci- 
fied in  the  bailment,  viz.,  that  the  plow  would  work  well  in  the 
muck  and  that  they  would  be  satisfied  with  it.  Their  election  to 
keep  it,  therefore,  would  effect  an  agreement  that  the  plow  was 
satisfactory  and  would  conclude  them  as  to  this  fact. 

This  case  is  entirely  unlike  the  case  of  Smart  v.  Teeple,  18  0. 
C.  C.  (N.S.),  544.  In  that  case  a  horse  was  sold  under  a  war- 
ranty and  one  of  the  conditions  of  the  sale  was  that  the  purchas- 
er, if  not  satisfied  with  the  horse  upon  trial,  might  return  him 
the  next  day  and  receive  his  money  back.  It  was  held  that  this 
was  an  optional  condition;  that  where  the  language  is  permis- 
sive and  not  mandatory,  the  purchaser,  at  his  option,  may  avail 
himself  of  the  speedy  remedy  of  rescission  or  waive  it  and  sutf 
at  law  for  the  breach  of  warranty.  The  distinction  is  explained 
in  Hunt  v.  Wyman,  100  IVfass.,  198,  and  other  authorities  already 
referred  to,  as  a  sale  with  right  to  return  as  opposed  to  a  sale 
upon  approval  as  a  condition  precedent.  It  is  also  distinguished 
in  the  same  way  from  Eyers  v.  Hadden,  70  Fed.,  648. 

3.  '* Satisfaction*'  has  no  money  value.  In  Campbell  Print- 
ing Press  Co.  v.  Thorp  et  al,  Sfi  Pod.,  4M  a  Tj.  R.  A.,  645),  the 
plaintiff  agreed  to  sell  the  defendants  certain  printing  presses 
and  guaranteed  that  the  presses  should  be  **free  from  defective 
material  or  workmanship,  and  should  do  their  work  satisfacto- 
rily." The  action  was  for  the  price  and  the  defendants  sought 
to  recoup  by  way  of  damages  for  breach  of  warranty.  The  ref- 
eree to  whom  the  case  was  referred  found  that  neither  of  the 
presses  were  satisfactory  to  the  defendants ;  nor  did  they  do  their 
work  reasonably  well;  yet  he  found  as  a  conclusion  of  law  that 
the  plaintiff  was  entitled  to  recover  the  full  contract  price,  upon 
the  theory  that  it  was  the  duty  of  the  defendants  to  reject  the 
presses  if  they  were  not  satisfied  with  them,  but  having  kept  them 
there  was  no  method  of  estimating  the  loss  they  suffered  by  rea- 
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son  of  their  dissatisfaction ;  in  other  words,  that  the  value  of  a 
press  that  would  work  to  their  satisfaction,  was  not  capable  of 
pecuniary  estimation.  This  holding  was  affirmed  and  the  rea- 
sons therefor  approved  in  an  extended  opinion  by  Judge  Brown, 
concurred  in  by  Judge  Jackson,  both  of  whom  afterwards  be- 
came Justices  of  the  United  States  Supreme  Court. 

Prom  the  facts  of  this  case  and  the  law  applicable  thereto,  as 
I  view  it,  the  plaintiffs'  remedy  was  to  tender  back  the  plow  and 
sue  for  the  return  of  their  money.  .  The  contract  under  which  the 
plow  was  delivered,  as  well  as  the  one  under  which  the  money 
was  paid,  is  to  the  same  effect,  and  the  rights  of  the  parties  are 
fixed  thereby.  There  will  be  a  finding  for  the  defendant.  A 
motion  for  a  new  trial  will  be  overiniled  and  judgment  entered 
on  the  finding.  Exceptions. 


INVAUDITY  OF  DEED  EXECUTED  BY  ONE  UNDER 

GUARDIANSHIP. 

Common  Pleas  Court  of  Montgomery  County. 
A.  J.  FioRNi  AND  Arthur  E.  Leen,  Guardians,  v.  Simeon  A, 

GOSS  ET  AL. 

Decided  May  18,  1921. 

Chiardian  and  Ward — What  Appointment  of  Guardian  for  an  Incom- 
petent Imports — Deed  Executed  hy  the  Ward  Without  Force  or*. 
Effect, 

The  appointment  of  a  guardian  for  an  aged  man  on  the  ground  of  in- 
capacity to  care  for  his  property  imports  a  finding  by  the  court 
of  such  infirmity,  and  a  transfer  of  property  by  him  after  such  an 
appointment  has  been  made  is  void  and  may  be  set  aside  and  the 
title  quieted  to  the  property  thus  sought  to  be  conveyed. 

Snediker,  J. 

The  plaintiffs  in  this  case  were  on  the  18th  day  of  February, 
1920,  appointed  guardians  of  the  estate  of  Joseph  B.  Butt,  who 
was  on  that  day  found  by  the  probate  court  to  be  incapable  of 
taking  care  of  his  property,  and  therefore,  a  proper  subject  of 
guardianship.  An  entry  of  the  appointment  is  on  file  in  the 
probate  court  endorsed  as  of  February  18,  1920. 
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In  his  old  age,  and  but  nine  days  before  a  ^ardian  wa.% 
appointed  for  him,  Butt  married  a  wife,  and  it  was  with  an 
idea  of  protecting  him  against  any  possibility  of  her  securing 
his  estate  through  his  susceptibility  as  well  as  for  the  general 
reason  of  protection  to  him,  that  these  guardians  were  ap- 
pointed. Notwithstanding  the  appointment  of  February  18, 
1920,  Butt  and  his  wife  entered  into  negotiations  with  the  de- 
fendant, Simeon  A.  Goss,  for  the  sale  of  a  tract  of  land  belong- 
ing to  Butt  situated  in  Miami  township,  this  county.  As  a 
result  of  these  negotiations  there  was  executed  and  delivered  by 
Butt  and  his  wife  by  themselves  individually,  and  without  the 
knowledge  or  interposition  of  Butt's  guardians,  a  deed  to  the 
property  in  .question.  There  was  an  investigation  made  of  the 
title  to  this  property  by  Goss,  through  his  counsel,  and  it  was 
not  discovered  that  Butt  was  under  guardianship.  Goss  made 
his  check  to  Joseph  B.  Butt  for  the  purchase  price  in  the  sum 
of  $967.  Butt,  as  had  been  auticipalod,  endorsed  the  check  to 
his  wife,  Sally,  who  collected  the  «:'heck  and  disappeared,  and 
her  whereabouts  has  to  this  time  been  unknown,  and  no  benefit 
actually  accrued  to  Butt  by  reason  of  the  transaction.  No  part 
of  the  purchase  price  ever  came  into  the  hands  of  his  guardians. 
The  whole  affair  was  without  authority,  knowledge,  consent  or 
order  of  the  probate  court. 

These  plaintiffs  now  come  into  this  court  for  the  purpose  of 
having  the  deed  made  by  Butt  to  Goss  set  aside  and  the  title 
of  their  ward  quieted  in  the  real  estate  in  question.  The  plaint- 
iffs were  appointed  guardians  under  Section  10989  of  the  Gen- 
eral Code  which  provides: 

'*Upon  satisfactory  proof  that  a  person  resident  of  a  county, 
or  having  legal  settlement  in  any  township  thereof,  is  an  idiot, 
or  imbecile  or  a  lunatic  or  an  incompetent  by  reason  of  ad- 
vanced age  or  mental  or  physical  disability  or  infirmity,  the 
probate  court  shall  appoint  a  guardian  for  such  person,"  etc. 

This  section  formerly  was  modified  by  an  act  passed  April 
27,  1872,  which  provided,  among  other  things:  **That  such  ap- 
pointment shall  be  regarded  only  as  prima  facie  evidence  of 
imbecility."    But  the   act  last   mentioned  was  repealed,   and 
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there  was  at  the  time  of  the  appointment  in  this  case,  no  such 
qualifying  provision.     The  law  was  as  we  have  first  stated  it. 

When  the  probate  court  made  its  finding  on  February'  18, 
11)20,  it  was  entitled  to  full  credit.  As  said  by  Black  (referring 
to  the  16  0.  S.,  p.  45)  in  his  work  on  Judgments,  at  Section 
645: 

'*The  action  of  the  proper  court  in  making  appointment  of  a 
guardian,  is  also  invested  with  the  character  of  conclusiveness. 
Thus  in  Ohio  plenary  and  exclusive  original  jui'isdiction  is 
given  by  law  to  the  probate  courts  in  the  matter  of  appointment 
of  guardians,  and  that  jurisdiction  attaches  in  any  given  case 
whenever  application  is  duly  made  for  its  exercise  therein. 
Such  proceedings  are  not  inter-parties  or  adversary  in  their 
character,  but  are  properly  proceedings  in  rem,  and  the  order 
of  appointment  made  in  the  exercise  of  jurisdiction  binds  all 
the  world,  and  the  record  showing  nothing  to  the  contrary, 
it  will  be  conclusively  presumed  in  all  collateral  proceedings 
that  such  order  was  made  upon  full  proof  of  all  the  facts  neces- 
sary to  authorize  it." 

It  is,  therefore,  not  our  privilege  to  inquire  in  this  case  as 
to  the  propriety  of  such  appointment.  These  guardians  having 
been  appointed,  what  was  the  effect  thereof? 

In  the  31  0.  S.,  at  page  247,  in  the  body  of  the  opinion,  Judge 
Mcllvaine  says:  *'The  estate  of  an  insane  person  passes  to  his 
gualrdian  by  relation  as  of  the  date  of  the  adjudication  of  in- 
sanity, as  in  case  of  a  deceased  person  it  passes  to  the  executor 
or  administrator  as  of  the  date  of  the  death.'' 

In  the  39  O.  S.,  pp.  58-61,  Judge  Doyle  says : 

**The  general  power  of  a  guardian  over  the  real  estate  of 
his  ward  is  to  manage  it  for  the  best  interest  of  the  ward  and 
to  receive  and  account  for  the  rents  and  profits.  He  may  lease 
it  but  not  beyond  the  term  of  the  guardianship.  He  can  not 
sell  or  convey  any  part  of  it.  The  power  to  sell  and  convey 
must  be  conferred  by  statute.  The  jurisdiction  of  courts  of 
chancery  to  order  the  sale  rested  upon  statutory  provision.  A 
guardian  has  no  power  in  this  state,  where  the  subject  is  regu- 
lated by  statute,  to  sell  the  estate  of  his  ward  except  by  order 
of  the  probate  court  in  a  proceeding  properly  instituted  for  that 
purpose." 
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It  may  be  said  that  when  the  court  upon  inquiry  finds  a 
guardian  to  be  necessary  for  the  estate  of  any  particular  per- 
son, it  takes  charge  of  his  property  and  appoints  one  who  man- 
ages it  for  the  best  interest  of  the  ward  under  its  supervision 
ajid  control.  In  this  state  a  sale  of  the  real  estate  af  the  ward 
at  any  time  after  the  appointment  may  only  be  made  after 
application  pursuant  to  the  statute  and  when  authorized  by  the 
court. 

The  case  at  bar  is  not  like  the  case  of  Hosier  v.  Beard,  in  the 
54  0.  S.,  at  page  398,  which  was  quoted  by  counsel  for  the  de- 
fendants. At  the  time  the  note  in  that  case  was  signed  by 
Beard  he  had  not  been  adjudged  an  imbecile.  When  there  has 
been  na  such  adjudication  the  rule  is  that  where  the  state  of 
mind  of  the  imbecile  was  unknown  to  one  contracting  with  him 
and  no  advantage  was  taken  of  the  imbecile,  the  defense  of 
imbecility  can  not  prevail  especially  where  the  contract  is  not 
merely  executory,  but  executed  in  whole  or  in  part  and  the 
parties  can  not  be  restored  altogether  to  their  original  positions. 
Where  there  has  not  been  such  a  finding  by  a  court  one  dealing 
with  a  lunatic  may  reasonably  suppose  he  is  sane  and  make  a 
bargain  with  him  on  that  assumption,  and  if  no  unfair  advan- 
tage is  taken  of  him  the  contract  may  stand. 

As  said  by  the  Supreme  Court  of  New  Hampshire,  48  N.  H., 
l'^3:  **  Where  a  person  apparently  of  sound  mind  and  not  known 
to  be  otherwise,  enters  into  a  contract  for  the  purchase  of  prop- 
erty which  is  beneficial  to  the  purchaser  and  otherwise  fair  and 
bona  fide,  and  which  has  been  fully  completed,  paid  for  and 
enjoyed,  and  can  not  be  restored  so  as  to  put  the  parties  in 
statu  quo,  such  contract  will  not  afterwards  be  set  aside  either 
by  the  lunatic  or  his  representatives.''  But  when  a  guardian 
is  appointed  he  thereupon  becomes  vested  with  the  control  of 
the  property  of  his  ward  and  he  alone  is  capable  of  transferring 
it.  It  is  the  appointment  of  a  guardian  which  works  the  change 
in  the  legal  power  of  an  imbecile  to  act  for  himself. ' 

As  said  by  Judge  Taft  in  the  case  of  Jordan,  Guardian,  v. 
Dickson  et  al,  19  W.  L.  B.,  p.  64: 

**The  due  appointment  by  the  probate  court  of  a  guardian 
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for  a  person  as  an  idiot,  imbecile  or  lunatic  is  conclusiye  evi- 
dence of  such  person's  incapacity  to  make  or  ratify  contracts 
to  do  any  act  in  derogation  of  his  guardian's  authority  pending 
guardianship. ' ' 

The  Court  of  Appeals  of  New  York,  116  N.  Y.,  pp.  67-73,  say: 

''All  contracts  of  a  lunatic,  habitual  drunkard  or  person  of 
unsound  mind  made  after  an  interposition  and  affirmation 
thereof  are  absolutely  void  until  by  permission  of  the  court  he 
is  allowed  to  assume  control  of  his  property.  In  such  cases  the 
lunacy  record,  as  long  as  it  remains  in  force,  is  conclusive  evi- 
dence of  incapacity." 


In  105  Mo.,  pp.  431-454,  the  Supreme  Court  of  that  state  say 
in  the  opinion:: 

'*But  the  law  is  settled  in  our  state  that  a  contract  made 
by  an  insane  person  in  ward  is  absolutely  void ;  but  that  a  con- 
tract made  by  an  insane  person  not  in  ward  is  only  voidable, 
and  that  courts  will  not  set  it  aside  without  restoring  the  par- 
ties to  their  original  position. 


jy 


In  92  Federal  Reporter,  p.  811,  the  court  holds: 

**The  deed  of  a  person  under  guardianship  by  reason  of 
incapacity  to  manage  his  own  affairs  in  consequence  of  habitual 
drunkenness  is  void." 

At  section  255  Black,  in  his  work  on  Rescission  and  Cancella- 
tion, says: 

*'The  rule  almost  universally  prevailing  in  modern  times  is 
that  the  contracts  as  well  as.  the  deeds  and  conveyance  of  a  per- 
son who  is  actually  insane  at  the  time,  but  not  judicially  so'  ad- 
judged, and  not  under  guardianship,  are  voidable  for  that  cause, 
on  equitable  principles,  but  not  absolutely  void."  And  at  Sec- 
tion 259,  he  says:  '*And  judicial  determination  that  a  given  per- 
son is  insane  when  reached  in  a  direct  proceeding  for  that  pur- 
pose, such  as  an  inquisition  of  lunacy  or  other  appropriate  pro- 
ceeding, is  not  only  a  judgment  in  rem,  such  as  to  give  construc- 
tive notice  of  the  fact  to  all  the  world,  but  also  it  raises  conclu- 
sive presumption  that  the  person  is  incompetent  to  enter  into 
any  binding  contract  or  make  a  valid  deed. 
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In  the  case  of  Carter  v.  Bcchvnth  pt  al,  128  N.  Y.,  312,  the 
first  syllabus  is : 

*'One  who  has  been  judicialh^  determined  to  be  a  lunatic  and 
for  whom  a  committee  has  been  appointed  is  incapable  of  enter- 
ing into  a  contract,  and  any  contract  he  assumes  to  make  is  ab- 
solutely void." 

In  the  3  Ky.  Reports,  p.  659,  the  case  of  Pearl  v.  McDowell, 
the  first  syllabue  is: 

**  After  office  found  contracts  of  idiots  or  lunatics  are  void." 


In  the  8  N.  Y.  Reports.,  p.  338,  tJie  ease  of  Wadsworth  v. 
Sharpsteen  et  al,  the  court  of  appeals  say: 

*' After  one  has  by  inquisition  been  found  an  habitual  drunk- 
ard he  may  not  until  it  is  vacated  or  a  commission  therein  super- 
sede, even  in  his  solier  intervals,  make  contracts  to  bind  himself 
or  his  property." 

In  the  case  of  Reynolds,  Appellavt,  v.  Oerrter,  80  Mo.  Rep.,  p. 
474,  the  Supreme  Court  hold ; 

**The  deed  of  an  insane  person  after  being  placed  under  guar 
dianship  will  be  absolutely  void,  and  the  crnardianship  is  con- 
clusive respecting  the  disability  of  the  ward  whether  he  be  in- 
sane or  not;  and  it  is  immaterial  from  what  cause  his  insanity 
resulted,  whether  from  old  age,  sickness,  habitual  drunkenness 
or  other  causes  whatever.  The  assent  of  a  guardian  of  an  in- 
sane person  to  the  latter 's  deed  confers  upon  that  instrument 
no  element  of  validity." 


In  84  Mo.  App.  p.  332,  the  court  say : 

*-The  judgment  of  a  probate  court  adjudging  a  person  in- 
sane and  appointing  a  guardian  is  conclusive  in  regard  to  such 
person's  competency  to  make  ordinary  contracts,  and  render 
such  contracts  absolutely  void." 

If  Butt's  deed  be  held  to  be  void  it  may  be  said  by  counsel  for 
defendants  that  some  equity  ought  to  intervene  or  behalf  of  (Joss, 
because  he  is  an  innocent  person.  Replying  to  this  suggestion. 
Black  in  his  work  on  Rescission  and  Cancellation,  at  Section  254, 
says:    ''The  doctrine  that  where  one  of  two  innocent  persons 
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must  suffer,  the  loss  should  fall  on  lihn  who  made  the  condition 
possible,  hns  no  application  to  easos  wliere  it  is  sought  to  set 
aside  a  deed  on  the  ground  of  th*^  insanity  of  the  grantor^  for  an 
insane  person  can  not  be  held  responsible  for  consequences  which 
he  could  not  understand  or  prevent.*' 

The  appointment  having  been  made  under  a  petition 
which  averred  that  Butt  was  iiicompotcnt  by  reason  of  advanced 
age  and  mental  infirmity,  to  take  care  of  and  preserve  his  prop- 
erty, we  are  led  to  the  conclusion  tliat  the  court  r.o  found,  and 
it  is  not  difficult  for  us  to  make  application  of  the  decisions  here- 
tofore quoted.  On  the  whole  w^e  are  constrained  to  find  that 
the  plaintiffs  are  entitled  to  the  relief  prayed  for  in  their  peti- 
tion, and  an  entrv  mav  be  drawn  accordinglv. 


SERVICE  OF  SUMMONS  UPON  ONE  WHO  HAS 

BEEN  EXTRADITED. 

Common  Pleas  Court  of  Cuyahoga  County. 

Anna  Lotz  v.  Harry  Lotz. 

Decided,  May  11.  1921. 

Summons — May  &«'  Set  Aside  tchen  Served  on  One  Who  has  heen  In- 
dicted— Oood  Faith  in  Bringing  the  Accused  into  the  Jurisdiction 
does  not  Validate  Summons  in  a  Civil  Suit. 

1.  A  non-resident  charged  with  crime  and  brought  within  this  Jurisdic- 

tion by  compulsory  process  is  exempt  from  service  of  civil  process 
while  coming  into  the  jurisdiction,  while  necessarily  in  attendance 

upon  the  court,    and  while    returning  to  his    place  of    residence, 

provided  no  unnecessary  delay  occurs  in  returning. 

2.  The  fa,ct  that  the  criminal  prosecution  was  Instituted  in  good  faith 

does  not  vary  the  rule  to  render  valid  service  made  upon  such  non- 
resident witness  so  within  the  Jurisdiction. 

Kramer^  J. 

It  appears  in  this  ease  that  the  plaintiff  and  defendant  were 
married  in  the  state  of  Pennsylvania,  and  lived  there  for  some 
eighteen  years.     On  account  of  differences  which  arose  between 
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them,  the  plaintiff  left  the  defeudant,  established  a  residence  in 
Ohio,  and  brought  this  suit  against  the  defendant  for  divorce 
and  alimony.  The  defendant  has  at  all  times  maintained  his 
domicile  and  residence  in  the  state  of  Pennsylvania. 

Subsequent  to  the  filing  of  this  action,  upon  the  complaint  of 
the  plaintiff  herein,  the  defendant  was  indicted  by  the  grand 
jury  of  Cuyahoga  county,  for  neglect  of  his  minor  child,  and 
was  extradited  into  this  jurisdiction.  He  was  duly  brought 
to  trial,  and  found  guilty. 

When  the  defendant  was  brought  into  this  jurisdiction,  he 
was  confined  in  a  county  jail,  and  while  so  confined,  he  was 
served  with  summons  in  this  action. 

The  defendant  now  moves  the  court  to  quash  the  summons 
and  service  so  made. 

The  issue  raised  is  whether  summons  can  legally  be  served  in 
a  civil  action  upon  a  resident  of  another  state  who  has  been 
brought  into  this  state  by  extradition  to  answer  to  a  criminal 
charge,  while  the  defendant  is  in  jail  awaiting  trial  upon  such 
charge,  the  complainant  in  the  criminal  action  and  the  plaintiff 
in  the  civil  action  in  which  ser\^ice  is  sought  to  be  made,  being 
the  same  person. 

The  facts  show  that  the  criminal  prosecution  was  instigated 
in  good  faith,  so  that  the  question  of  fraud  in  procuring  extradi- 
tion for  the  purpose  of  serving  summons  in  the  civil  action  is 
not  in  this  case. 

The  question  so  raised,  as  above  noted,  does  not  appear  open 
to  discussion  in  this  state.  In  the  case  of  Campion,  Ault  i6  Co. 
V.  Wilder,  40  0.  S.,  130,  the  syllabus  is: 

**W.,  a  citizen  of  Pennsylvania,  was  extradited  from  that 
state,  upon  a  requisition  issued  by  the  governor  of  Ohio,  upon 
application  of  C,  A.  &  Co.,  in  a  criminal  prosecution  instituted 
by  them  in  Hamilton  county.  Held,  that  the  service  of  a  sum- 
mons and  an  order  of  arrest,  issued  in  a  civil  action  brought  by 
C,  A.  &  Co.  against  W.,  and  made  upon  W.,  directly  after  he 
had  entered  into  a  recognizance  to  appear  before  the  court  of 
common  pleas,  at  its  next  term,  and  before  conviction,  and  t>e- 
fore  he  had  an  opportunity  to  return  to  his  home,  was  right- 
fully set  aside." 
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The  plaintiff  attempts  to  avoid  the  authority  of  this  case, 
by  alleging  that  the  decision  was  based  upon  the  proposition 
that  the  extradition  was  procured  by  fraud,  and  points  to  the 
language  of  the  court  in  the  opinion,  on  page  133.  Both  the 
syllabus  and  the  opinion  of  the  court  appear  to  negative  this 
claim.  The  court  says  nothing  in  its  statement  of  the  facts, 
indicating  that  it  finds  that  there  was  any  actual  fraud  in  the 
extradition  of  the  defendant,  Wilder,  and  it  appears  that  he 
had  not  3'et  been  tried  upon  the  criminal  charge  upon  which  he 
was  extradited,  when  this  decision  was  rendered.  If  there  is 
any  consideration  of  the  question  of  fraud  in  the  case,  it  is 
found  in  the  holding  of  the  court  that  the  service  by  Compton, 
Ault  &  Co.  in  their  civil  action  was  in  bad  faith,  when  made 
while  the  defendant  w^as  in  this  state  by  virtue  of  the  extradi- 
tion process.     On  pages  132  and  133  the  court  says: 

**In  this  case,  this  machinery  was  set  in  motion  by  Compton, 
Ault  &  Co.,  by  their  application  to  the  Governor  of  Ohio. 
Good  faith  upon  the  part  of  these  applicants,  and  good  faith 
upon  the  part  of  Ohio,  toward  the  surrendering  state,  demanded 
that  Wilder,  having  been  by  force  brought  into  Ohio  for  a  spe- 
cific purpose,  should  not  be  deprived  of  any  rights  except  such 
as  he  had  forfeited  by  the  commission  of  the  alleged  crime  *  •  •. 

**It  was  bad  faith  in  Compton,  Ault  &  Co.  to  commence  a 
civil  action,  and  attempt  to  serve  a  summons  and  order  of  ar- 
rest therein,  upon  Wilder,  before  conviction,  and  before  he  had 
an  opportunity  to  return  to  his  home.  It  would  become  bad 
faith  in  this  state  if  her  courts  should  make  such  service 
eflPective.'* 

The  foregoing  ease  is  cited  by  our  circuit  court,  in  the  case 
of  Wm.  B.  White  v.  Arthur  Q,  Marshall,  3  0.  C.  C.  (X.  S.), 
495,  at  page  498,  where  it  is  said: 

**It  has  been  determined  in  this  state,  by  the  highest  court, 
that  if  a  non-resident  is  charged  with  crime,  and  brought  w^ithin 
the  jurisdiction  of  the  court  by  compulsory  process,  he  is  ex- 
empt from  service  of  civil  process,  while  coming  into  the  juris- 
diction, while  necessarily  in  attendance  upon  the  court,  and 
while  returning  to  his  place  of  residence,  provided  no  unneces- 
sary delay  occurs  in  returning.  (Compton,  Avlt  &  Co,  v. 
Wilder,  40  0.  S.,  130.)     The  authorities  at  the  present  time 
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arc  quite  uiiiforui  in  holding  upon  this  question,  and  many  of 
the  authorities  state  that  the  bringing  of  such  action  is  un- 
lawful. They  mean,  however,  nothing  more  by  that,  than  if 
the  defendant  objects  to  the  jurisdiction  of  the  court  over  him, 
he  is  entitled  to  have  the  summons  in  the  case  dismissed  as 
to  him,  and  if  a  capias  has  been  issued  and  served,  he  is  en- 
titled to  have  the  same  set  aside,  and  it  is  not  intended  to 
say  that  it  is  unlawful,  because  it  is  prohibited  by  positive  law, 
nor  in  that  sense." 

There  is  nothing  in  this  language  to  suggest  that  the  circuit 
court  considered  that  actual  fraud,,  or  bad  faith,  was  involved 
in  the  decision  of  the  Compton  case. 

The  authorities  in  the  different  states  are  not  uniform  upon 
this  question,  and  the  case  Ex  parte  Hendersmi,  Supreme  Court 
of  North  Dakota,  145  N.  W.  Rep.,  574,  cited  by  the  plaintiff 
licrein,  shows  the  rule  in  Dakota  to  be  different  from  that  in 
Ohio.  The  court,  in  that  case  (p.  577)  recognizes  that  there 
arc  two  opposing  lines  of  authority,  and  cites  the  Compton 
case,  supra,  among  the  cases  which  it  recognizes  as  being  con- 
trary to  its  holding. 

The  motion  to  quash  service  is,  therefore,  granted. 

Plaintiff,  Anna  Lotz,  excepts. 
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VAUDITY  OF  ORAL  AGREEMENT  FOR  CONVEYANCE  OF  LAND. 

Common  Pleas  Court  of  Hamilton  County. 

Edgar  Stark,  Executor  and  Trustee  Under  the  Will  of 
Mary  Ann  Britt,  Deceased,  v.  Daisy  Orr  Turnesi.* 

Decided,  April  Term,  1921. 

Home  Given  to  Niece  as  Weeding  Gift,  hut  no  DPz,d  Passed — Recovery 
of  Possession  Sought  hy  HHrs  of  the  Donof  Ticenty  Years  Later — 
ComTfetency  of  Declarations  Made  hy  Donor  in  Her  Lifetime — Stat- 
ute of  Frauds  Not  Applicable  to  Oral  Apeements  for  Conveyance  of 
Land,  When — Laches. 

1.  Declarations  made  by  a    deceased  donor    of  land  are    competent 

when  offered  by  the  donee  in  defense  of  his  title,  but  contrary  state- 
ments by  the  donor  fall  within  the  prohibition  of  self-serving  decla- 
rations and  are  inadmissible  in  evidence. 

2.  An  oral  agreement  for  conveyance  of  land  is  taken  out  of  the  statute 

of  frauds  and  is  enforcible  in  Ohio  where  there  has  bc^n  a  part  per^^ 
formance;  and  possession,  even  without  the  making  of  improve- 
ments, is  such  part  performance,  the  only  requirement  being  that 
whatever  has  been  done  shall  be  clearly  referable  to  some  contract 
relating  to  the  specific  land. 

3.  A  party  in  possession  can  not  be  charged  with  laches,  and  where 

permanent  improvements  have  been  made  and  taxes  and  assess- 
ments paid  by  him,  his  failure  to  assert  title  until  suit  has  been 
brought  to  dispossess  him  of  the  property  does  not  give  validity  to 
the  claim  that  his  assertion  of  title  was  not  made  seasonably. 

Hackett  d:  Yeatman,  for  plaintiff. 
Buchwalter,  Headley  cfc  Smith,  for  defendant. 

MatthewSj  J. 

The  plaintiff,  claiming  to  be  the  legal  owner  and  entitled 
to  the  immediate  possession  of  the  east  half  of  let  No.  107  o^ 

m 

the  Rose  Hill  Park  Subdivision,  Cincinnati,  Hamilton  county, 
Ohio,  filed  his  petition  in  this  case  to  recover  possession  thereof 
from  the  defendant,  aind  for  mesne  profits. 

♦A  similar  judgment  was  entered  in  the  Court  of  Ari>eals  on  the  rci- 
soning  and  authorities  found  herein. 
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The  defendant  filed  an  answer  and  cross-petition,  and  in  her 
(iross-petition  alleged,  among  other  things,  that  the  plaintiff's 
testatrix  in  her  life  time,  in  contemplation  of  the  defendant's 
marriage,  made  a  gift  by  parol  of  said  real  estate  to  the  defend- 
ant, placed  the  defendant  in  possession,  which  possession  the 
defendant  had  held  for  about  twenty  years,  during  which  time 
she  and  her  husband  had  made  permanent  improvements  on 
said  real  estate  and  paid  the  taxes  and  street  assessments. 

The  prayer  of  the  cross-petition  is.  that  the  court  decree  spe- 
cific performance  of  said  parol  gift,  and  that  the  defendant's 
title  to  said  lands  be  quieted  against  the  claim  of  the  plaintifi. 

The  plaintiff  replied  denying  the  gift,  and  alleging  the  de- 
fendant had  been  guilty  of  laches. 

Clara  Dixon  and  Blanche  Partridge  ^IcCarty,  beneficiaries  un- 
der the  will  of  ^lary  Ann  Britt,  and  entitled  to  one-third  of  the 
estate,  have  been  made  parties  and  have  joined  in  the  prayer 
of  the  petition.  The  other  beneficiaries  entitled  to  two-thirds 
of  the  estate,  have  conveyed  their  interest,  if  any,  to  the  defend- 
ant. 

The  cause  came  before  the  court  upon  the  issues  raised  by 
the  defendant's  cross-petition,  evidence  was  offered,  and  said 
issues  were  submitted  for  decision  by  the  court  upon  the  law 
and  the  facts. 

At  the  trial  the  court  admitted  evidence  of  declarations  by 
]\fary  Ann  Britt,  the  plaintiff's  testatrix,  offered  by  the  defend- 
ajit  to  prove  the  intention  to  make  the  gift.  The  court  excluded 
evidence  offered  by  the  plaintiff  of  declarations  made  by  said 
testatrix  during  her  life  time,  the  purport  of  which  was  that 
she  spoke  of  the  real  estate  in  question  as  her  property. 

In  admitting  these  declarations  offered  by  the  defendant, 
and  excluding  those  offered  by  the  plaintiff,  the  court  followed 
the  rule  laid  down  in  the  early  case  of  Tipton  v.  Ross,  10  Ohio 
Rep.,  273,  in  which  the  court  at  page  274  said: 

*' While  one  holds  the  title,  the  admissions  he  makes  may  be 
given  in  evidence  against  him  and  against  his  privy.  The  heir, 
pursuing  the  estate  of  his  ancestor,  takes  his  right  and  interest, 
incumbered  by  all  that  rests  against  it,  before  descent.  If  this 
deed  had  been  set  up  against  John  Boss,  the  father,  while  hold- 
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ing  the  land,  his  own  admissions  would  have  been  competent 
evidence;  they  are  equally  competent  when  offered  against  his 
heir." 

Such  declarations  are  only  admitted  in  evidence  as  admis- 
sions against  interest,  and  the  declarations  of  an  ancestor  or 
testatrix  are  admitted  in  evidence  against  the  person  who  is 
seeking  to  assert  a  right  in  the  stead  of  the  ancestor  or  testatrix ; 
such  ancestor  or  testatrix  standing  thus  in  privity  with  the 
litigant  asserting  the  right,  the  declaration  stands  on  the  same 
basis  as  though  the  litigant  himself  had  made  it.  It  is  there- 
fore admissible  against,  but  not  in  favor  of  such  party. 

In  the  case  of  Ogden  v.  Dodge  County,  97  6a.,  461,  the  court 
had  before  it  the  double  aspect  of  a 'case  under  facts  almost 
identical  with  that  of  the  case  at  bar,  and  held  as  stated  in  the 
syllabus: 

*' Declarations  by  a  donor  of  land  in  favor  of  his  own  title, 
made  after  he  has  delivered  possession  of  the  same  to  the  donee, 
are  not  admissible  in  evidence  against  the  latter.  Declarations 
of  a  donor  against  his  title  and  in  favor  of  that  of  the  donee' 
bind  the  donor  and  his  privies  in  estate,  and  consequently  are 
admissible  in  the  donee's  favor  against  one  who  derived  title 
from  the  donor  after  the  declarations  were  made.*' 

The  same  rule  was  applied  in  the  recent  case  of  Hayes  v. 
Hayes,  136  Minn.,  389.  And  the  same  rule  is  stated  tcxtually 
in  22  Corpus  Juris,  356  and  357,  under  division  IX,  which  is 
headed  ** Admissions''  commencing  on  page  296.  In  defining 
admissions  on  page  296,  the  author  says : 

**]\Iore  accurately  regarded,  they  are  statements  by  a  party 
or  someone  identified  with  him  in  legal  interest,  of  the  existence 
of  a  fact  which  is  relevant  to  the  cause  of  his  adversary. ' ' 

At  pages  356  and  357  the  author  classifies  the  declarations  of 
a  predecessor  in  title  as  a  species  of  admissions  or  declarations 
against  interest. 

So  it  is  the  opinion  of  the  court  that  these  declarations  of 
Mary  Ann  Britt  during  her  life  time  were  only  competent  as 
admissions  against  interest  in  favor  of  the  defendant,  and  when 
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her  declarations  were  atfered  by  the  plaintiff  standing  upon  her 
rights  they  fell  within  the  prohibition  of  self-serving  declara- 
tions, and  were  therefore  incompetent. 

The  basis  of  the  admission  of  declarations  by  a  prior  owner 
of  real  estate  was  stated  by  our  own  Supreme  Court  in  the  recent 
case  of  McAdanis  v.  McAdams,  80  0.  S.,  232  and  236. 

The  defendant  asserting  a  right  against  the  personal  repre- 
sentative of  the  decedent  to  have  her  title  quieted  against  the 
claim  of  the  decedent's  estate,  and  to  have  a  specific  perform- 
ance of  an  oral  agreement  decreed,  the  degree  of  proof  required 
as  stated  in  the  case  of  Merrick  v.  Ditzler,  91  0.  S.^  256,  is: 

**If  the  defense  is  made  by  the  personal  representatives  of 
a  deceased  person,  the  contract,  whether  in  writing  or  parol, 
must  be  established  by  clear  and  convincing  proof." 

Without  stating  in  detail  the  evidence,  but  testing  it  by  the 
degree  of  proof  required,  the  court  has  concluded  that  the  evi- 
dence offered  proves  the  following  facts: 

That  in  the  spring  of  1899  the  defendant  was  engaged  to  be 
married  to  William  L.  Turner,  and  in  contemplation  of  that 
marriage  Mary  Ann  Britt,  who  was  the  defendant's  aunt,  made 
up  her  mind  to  give  to  the  defendant  a  home  as  a  wedding  pres- 
ent, and  in  pursuance  of  that  intent  after  having  inspected 
several  houses,  concluded  to  give  to  the  defendant  the  house 
and  lot  which  is  the  subject  matter  of  this  action.  Accordingly 
]\rary  Ann  Britt  and  the  defendant  went  to  Albert  H.  ^Mitchell 
and  negotiated  for  the  purchase  of  the  house.  At  the  time  of 
the  purchase  Mrs.  Britt  stated  to  Mr.  JNIitchell  that  she  was  buy- 
ing it  to  give  to  the  defendant;  and  at  the  time  of  the  execu- 
tion of  the  deed  gave  as  a  reason  for  the  insertion  of  her  name 
as  grantee,  not  that  she  was  postponing  the  gift,  but  that  for 
certain  personal  or  family  reasons  the  purchase  was  being  ccn- 
sumated  in  the  name  of  ^Irs.  Britt.  Immediately  upon  the  pur- 
chase of  this  property  the  keys  were  delivered  to  the  defendant, 
and  she  and  her  husband  took  possession  and  have  held  unin- 
terrupted  and  exclusive  possession  ever  since.  The  defendant 
was  married  on  May  31,  1899,  and  she  and  her  husband  have 
ever  since  occupied  the  property  and  used  it  in  the  same  sense 
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that  absolute  owners  occupy  and  use  property.  The  title  on  the 
tax  duplicate  standing  in  the  name  of  Mrs.  Britt,  the  tax  bills 
went  to  her,  but  the  defendant's  husband  regularly  reimbursed 
her  for  the  taxes  paid,  and  in  addition  paid  all  street  assessments. 
The  evidence  also  shows  that  they  have  kept  the  premises  in 
repair,  and  in  addition  thereto  have  expended  money  in  im- 
provements and  betterments  of  a  kind  that  would  be  done  by  the 
owner  of  property,  but  not  by  a  tenant.  During  the  early  years 
of  the  occupancy  of  this  property  by  the  defendant,  the  defend- 
ant and  her  husband  contemplated  buying  the  west  half  of  the 
lot  of  which  the  premises  in  question  are  a  part,  and  at  that 
time  Mr.  Turner  went  to  Mrs.  Britt  and  told  her  that  he  con- 
templated buying  the  west  half  of  the  lot,  but  owing  to  the 
building  restriction  preventing  only  one  house  being  constructed 
upon  a  lot,  that  he  hesitated  about  buying  the  west  half  because 
of  the  legal  title  to  the  east  half  not  standing  in  the  name  of  his 
wife;  thereupon  Mrs.  Britt  told  him  that  the  east  half  belonged 
to  the  defendant,  that  she  had  given  it  to  her,  and  that  he 
should  have  no  uneasiness  about  it,  and  to  go  ahead  and  buy  the 
west  half  of  the  lot,  which  he  thereupon  did. 

Shortly  before  Mrs.  Britt 's  death,  as  well  as  at  various  other 
times  between  1899  and  1910,  Mrs.  Britt  stated  to  other  persons 
that  she  had  given  this  property  to  Mrs.  Turner,  that  the  reason 
she  did  not  execute  and  deliver  a  deed  was  that  she  did  not  want 
certain  of  her  relatives  to  know  of  the  gift,  and  that  she  had 
prepared  a  deed  transferring  the  property  to  the  defendant, 
which  was  to  be  delivered  to  her  upon  the  death  of  Mrs.  Britt. 
However,  neither  this  deed  to  the  defendant,  nor  the  deed  from 
the  Mitchell  estate  to  Mrs.  Britt  was  found  among  her  papers 
after  her  death,  and  at  that  time  the  record  title  to  the  property 
still  stood  in  the  name  of  the  Mitchell  estate,  although  there  had 
been  a  transfer  upon  the  tax  duplicate  from  the  Mitchell  estate 
to  Mrs.  Britt. 

This  evidence  by  witnesses  whose  trustworthiness  the  court 
can  not  doubt,  shows  that  there  was  a  sjift  iv  praesenti,  and  ^ 
delivery  of  possession  of  the  subject  matter  of  the  gift  to  the 
donee,  who  has  ever  since  been  in  exclusive  and  uninterrupted 
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possession,  acting  with  reference  to  the  property  as  an  absohite 
owner  would. 

The  question  before  the  court  is  as  to  the  rights  of  the  parties 
under  the  circumstances.  It  is  urged  by  the  plaintiff  in  the  first 
place,  that  the  defendant  is  seeking  to  enforce  an  oral  agreement 
for  the  transfer  of  an  interest  in  land,  and  that  this  is  prohibited 
by  Section  8621,  General  Code,  being  a  part  of  our  statute  of 
frauds.  The  defendant  has  answered  that  taking  possession  with 
the  attending  and  following  cireumstanceB  is  such  a  part  per- 
formance as  takes  the  oral  agreement  out  of  the  statute. 

That  taking  possession  is  such  a  part  performance  as  will  take 
an  agreement  out  of  the  statute  of  frauds,  we  find  was  so  firmly 
settled  as  early  as  1824  as  to  cause  the  Supreme  Court  in  Wilber 
V.  Paine,  1  Oh.,  248  at  25h,  to  say : 

*  *  It  has  frequently  been  held  on  the  circuit,  that  the  delivery 
of  possession,  on  a  parol  agreement,  was  sufficient  to  take  it  out 
of  the  statute,  and  we  see  no  reason  to  reverse  the  rule  or  to  re- 
ject the  principle  on  which  it  is  founded." 

In  Waggoner  v.  Speck,  3  Ohio,  293,  at  294,  the  court  upon 
this  subject  says: 

*  *  It  has  become  the  settled  construction  of  our  statute  for  the 
prevention  of  frauds  and  perjuries,  that  the  delivery  of  pos- 
session is  such  a  species  of  part  performance  as  may  take  a  ease 
out  of  the  statute,  when  the  effect  of  it  is  not  controlled  by  other 
facts  connected  with  the  case." 

And  in  Grant  v.  Ramsey,  7  0.  S.,  158,  at  167,  the  court  dis- 
cussing this  subject  says  p.  166 : 

**No  distinction  is  made  by  the  terms  of  the  statute,  between 
leases  for  years,  estates  for  life,  or  in  fee  simple;  nor  between 
leases  for  a  terra  not  exceeding  one  year,  and  those  for  a  longer 
term.  All  estates  or  interests  in  lands,  are  placed  on  the  same 
footing,  and  it  is  certain  that  contracts  for  the  absolute  sale  of 
lands,  in  fee  simple,  are  constantly  held  by  our  courts  to  be 
taken  out  of  the  operation  of  the  statute  by  part  performance, 
and  that  a  change  of  possession  and  part  payment  will  constitute 
a  sufficient  part  performance  for  this  purpose.  The  clauses  of 
our  statute  relied  upon  in  this  case,  are  but  a  re-enactment  of 
the  English  statute  upon  the  same  subject,  and  the  courts  of 
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that  country  have  always  regarded  leases,  without  regard  to 
their  duration,  as  taken  out  of  the  statute  by  part  performance. ' ' 

Many  cases  are  referred  to  and  the  subject  discussed  at  length 
in  the  case  of  Oramann  v.  Borgmann,  14  N.P.(N.S.),  449.  At 
457,  the  court  in  discussing  what  constituted  such  a  part  per- 
formance as  will  take  the  case  out  of  the  statute,  says : 

**It  is  not  necessary,  at  least  in  this  state,  tliat  the  acts  of  part 
performance  be  referrable  to  the  contract  which  is  set  out,  and 
to  no  other  contract  whatever.  It  is  sufficient  if  they  'dearly 
refer  to  some  contract  in  relation  to  the  su])ject-matter  in  dis- 
pute; its  terms  may  then  be  established  by  parol.'  " 

So  that  the  rule  deducibie  from  these  authorities  is  that  an 
oral  agreement  for  the  conveyance  of  an  interest  in  real  estate  is 
enforcible  in  Ohio  where  there  has  been  a  part  performance ;  and 
that,  contrary  to  the  decisions  in  many  states,  a  taking  possession 
even  without  improvements,  is  such  a  part  performance  as  will 
take  the  case  out  of  the  statute;  that  the  only  requirement  of 
part  performance  is  that  what  is  done  shall  be  clearly  referable 
to  some  contract  relating  to  the  specific  land,  and  that  thereupon 
oral  evidence  is  admissible  to  show  what  the  actual  contract  be- 
tween the  parties  with  reference  to  that  land  is. 

The  court  therefore  concludes  that  the  taking  possession  of  this 
property  by  the  defendant,  and  holding  it  exclusively  and  unin- 
terruptedly constitutes  such  a  part  perfonnance  as  t^es  the 
contract  out  of  the  statute  of  frauds,  and  that  therefore  the  de- 
fendant's action  is  not  barred  by  that  statute. 

It  is  also  urged  that  the  defendant  has  not  shown  that  she  is 
entitled  to  relief  in  equity,  for  the  reason  that  the  agreement  to 
transfer  the  title  and  the  actual  transfer  of  possession  was  in 
fact  a  gift,  and  that  therefore  in  as  much  as  a  contract  to  be  en- 
forcible  as  such  must  be  supported  by  a  consideration,  neither  a 
court  of  law  nor  equity  will  aid  the  defendant. 

If  the  defendant's  cause  of  action  is  dependent  upon  proof  of 
an  originally  enforcible  contract,  it  certainly  fails,  because  it  is 
conceded  that  the  intention  to  transfer  this  property  and  the  ac- 
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tual  transfer  of  its  possession  to  the  defendant  was  purely  volun- 
tary on  the  part  of  Mrs.  Britt. 

The  rule  is  too  fundamental  to  require  a  citation  of  authori- 
ties that  an  unexecuted  gift  is  uninforcible,  and  that  an  inten- 
tion to  give  in  order  to  be  binding  must  be  followed  by  delivery. 
Till  then  no  gift  has  been  made  and  as  no  consideration  passes 
to  the  donor  no  legal  obligation  exists  to  consummate  the  trans- 
action. In  the  opinion  of  the  court  however,  the  case  at  bar  does 
not  fall  within  this  general  rule.  The  evidence  shows  that  Mis. 
Britt  intended  to  make  a  gift  of  this  property  and  she  did  de- 
liver the  property  to  the  defendant ;  the  only  unperformed  part 
was  the  execution  and  delivery  of  the  deed,  so  as  to  vest  the 
legal  fee  simple  title  in  the  defendant. 

Many  cases  have  been  before  the  courts  where  donees  of  gifts 
of  land  followed  by  delivery  of  possession  have  been  protected 
where  it  would  be  inequitable  to  permit  the  donor  to  disturb  the 
donee  in  the  possession  of  the  premises  given.  This  remedy  does 
not  compel  the  execution  of  a  gift  but  prevents  the  revocation  of 
a  gift.  The  gift  has  already  been  made,  and  the  remedy  in 
equity  in  such  case  is  to  prevent  the  donor  from  using  the  power 
vested  in  him,  because  of  the  retention  of  the  legal  title,  to  dis- 
turb the  donee  in  the  enjoyment  of  the  executed  gift. 

The  reasons  underlying  the  decisions  ai'e  clearly  stated  in  the 
case  of  Trebesch  v.  Trebesch,  130  Miun.,  368,  at  370  and  371. 

**To  constitute  a  valid  transfer  of  land  by  verbal  gift,  there 
must  be  a  gift  completely  executed  by  delivery  of  possession, 
and  performance  of  some  acts  sufiScient  to  take  the  case  out  of 
the  statute  of  frauds.  The  performance  necessary  for  this  pur- 
pose must  be  an  acceptance,  a  taking  of  possession  under  and  in 
reliance  upon  the  gift,  and  the  doing  of  such  acts  in  reliance 
thereon  that  it  would  work  a  substantial  injustice  to  hold  the 
gift  void.  Smw  v.  Snow,  98  Minn.,  348,  108  N.  W.,  295 ;  Hayes 
V.  Hayes,  126  Minn.,  389,  148  N.  W.,  125. 

'*3.  It  was  said  in  one  case:  *The  whole  doctrine  (of  part 
performance)  rests  upon  the  principle  of  fraud.'  Brown  v. 
Hoag,  35  Minn.,  373,  29  N.  W.,  135.  In  another  ease  it  was  said 
there  must  be  something  to  impute  to  the  vendor  'wrongful  in- 
tent which  alone  furnishes  an  occasion  for  the  interference  of 
equity  to  enforce  verbal  agreements.'    Townsend  v.  Fenton,  32 
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Minn.,  482^  21  N.  W.,  726.  Other  cases  rest  the  doctrine  on  the 
ground  of  estoppel  rather  than  fraud.  Jorgeiisan  v.  Jorgeiiaon, 
81  Minn.,  428,  84  N.  W.,  221 ;  Snow  v.  Bnow,  98  Minn.,  348,  108 
N.  W.,  295.  But  the  difference  is  mostly  one  of  names.  The 
ground  upon  which  the  remedy  rests  is  in  reality  that  of  '  equit- 
able fraud';  not  an  antecedent  fraud  consciously  intended  by  the 
donor  in  making  the  gift,  but  a  fraud  inhering  in  consequence  of 
setting  up  the  statute,  for  it  would  be  a  virtual  fraud  for  the  de- 
fendant, after  permitting  the  acts  of  part  performance  to  inter- 
pose the  statute  as  a  bar  to  the  plaintiff's  remedial  right.  4 
Pomeroy,  Eq.  Jur.,  Sec.  1409;  Horn  v.  Lvdingion,  32  Wis.,  73. 
This  does  not  differ  much  from  the  doctrine  of  estoppel,*  for  al- 
though fraudulent  intent  is  not  an  essential  element  of  the  con- 
duct working  an  equitable  estoppel  {Diamond  v.  Manheim,  61 
Minn.,  178,  63  N.  W.,  495),  yet  in  every  case  of  equitable  es- 
toppel *it  may  with  perfect  propriety  be  said  tliat  it  would  be 
fraudulent  for  the  party  to  repudiate  his  conduct,  and  to  assert 
a  right  or  claim  in  contravention  thereof.'  2  Pomeroy,  Eq.  Jur., 
Sec.  805;  Brown  v.  Hoag,  35  Minn.,  373,  29  N.  W.,  135." 

Other  cases  showing  instances  in  which  a  donor  has  been  pre- 
vented by  a  court  of  equity  from  revoking  the  gift  by  assert- 
ing the  legal  title,  are:  Curts  v.  Hibner,  55  111.,  514;  Haggerty 
v.  Haggerty,  172  N.  W.,  259  (la.) ;  Hayes  v.  Hayes,  126  Minn., 
389 ;  Sieinman  v.  Qinchfield  Coal  Corp,,  240  Fed.,  561 ;  Ungley 
v.  Ungley^  4  Chancery  Div.,  73. 

In  most  of  the  states  the  law  is  that  possession  alone  is  not 
such  pert  performance  as  will  take  the  agreement  out  of  the 
statute  of  frauds,  and  for  that  reason  we  find  in  most  of  the 
cases  a  discussion  of  the  subject  of  improvements  taking  the 
agreement  out  of  the  statute  along  with  and  frequently  inextrica- 
bly commingled  with  a  discussion  of  a  change  of  the  status  quo 
rendering  it  inequitable  to  permit  the  donor  to  assert  his  legal 
title  and  thereby  disturb  the  donee  in  the  possession  of  the  gift. 
Improvements  on  the  land  are  all  important  in  those  states  but 
in  Ohio  they  are  only  pertinent  as  one  of  any  conceivable  num- 
ber of  circumstances  reflecting  upon  the  equity  of  permitting  the 
donor  to  disturb  the  donee  in  the  possession  of  the  property. 

Tested  by  the  rule  announced  in  these  cases,  not  as  to  what  is 
STich  part  performance  as  will  take  an  agreement  out  of  the  stat- 
ute because  Ohio  has  its  own  rule  on  that  subject,  but  by  tht- 
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rule  established  in  those  cases  as  to  when  in  good  conscience  the 
defendant  should  be  restrained  from  revoking  or  limiting  the  ex- 
tent of  a  gift,  the  plaintiff  upon  equitable  principles  is  barred 
from  disturbing  the  defendant  in  the  possession  of  the  premises 
in  question.  The  intention  to  give  was  clearly  proven ;  the  mar- 
riage in  contemplation  of  which  the  gift  was  made,  took  pl€use; 
exclusive  possession  was  immediately  taken  by  the  defendant, 
and  such  possession  has  continued  uninterruptedly  to  the  pres- 
ent time;  while  the  possession  has  continued  the  defendant  and 
her  husband  have  expended  money  upon  said  property  in  va- 
rious ways,  and  in  the  opinion  of  the  court  il  is  not  a  sufficient 
answer  to  say  that  the  rental  value  during  the  time  equalled  or 
exceeded  the  expenditure.  If  that  were  a  sufficient  answer  then 
a  donee  of  land  having  made  valuable  improvements  immed- 
iately on  taking  possession,  and  having  thereby  acquired  a  title 
which  would  be  protected  in  equity,  would  by  continuing  in  pos- 
session until  the  rental  value  exceeded  the  value  of  the  improve- 
ments, have  his  title  withdrawn  from  the  protection  of  a  court 
of  equity. 

Furthermore,  in  the  case  at  bar,  in  addition  to  the  other 
changes  of  position,  relying  upon  this  gift  the  defendant  and  her 
husband  purchased  the  adjacent  half  of  lot  No.  107,  a  circum- 
stance which  in  itself  would  make  it  inequitable  to  permit  the 
donor  to  revoke  the  gift. 

It  is  argued  that  assuming  that  the  defendant  was  entitled  at 
one  time  to  protection  by  a  court  of  equity,  that  she  has  lost  this 
right  by  failure  to  assert  it  seasonably.  Upon  this  claim  of  the 
I>laintiff  it  is  to  be  noted  that  the  defendant  has  been  in  posses- 
sion of  this  property  all  the  time,  and  that  never  until  tlie  in- 
stitution of  this  action  to  recover  possession  has  she  been  dis- 
turbed in  that  possession. 

A  party  in  possession  can  not  be  charged  with  laches :  this  is 
stated  in  the  text  of  Pomeroy's  Eq.  ,Tur.,  Vol.  4,  4th  Ed.,  Section 
1454,  in  this  language: 

*'A  party  in  possession  of  land  who  resorts  to  a  court  of 
equity  to  settle  a  question  of  title  is  not  chargjeable  with  laches,  no 
matter  how  long  his  delay.  Such  a  party  is  at  liberty  to  wait 
until  his  title  is  attacked  before  he  is  obliged  to  act    The  most 
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frequent  illustrations  of  this  principle  are  imuKi  in  suits  by  par 
ties  in  possession  to  remove  a  cloud  on  title  or  to  quiet  title/' 

The  author  cites  many  eases  in  the  note  in  support  of  the  text. 

The  conclusion  to  which  the  court  has  come  is  that  the  evidence 
proves  a  gift  of  the  land  in  question ;  that  it  would  be  inequita- 
ble, under  the  circumstances,  to  permit  the  plaintiflf  to  revoke 
this  gift  or  limit  its  duration  by  the  assertion  of  the  legal  title,  and 
that  therefore  a  court  of  equity  will  decree  a  transfer  of  the 
legal  title  from  the  plaintiff  to  the  defendant,  and  quiet  the  de- 
fendant's title  against  the  plaintiff's  claims. 

A  decree  may  be  prepared  in  accordance  with  this  opinion. 


STREET  ASSESSMENT  IN  EXCESS  OF  ONE-THIRD  OF  VALUE 
OF  PROPERTY  AFTER  IMPROVEMENT. 

Common  Pleas  Court  of  B'ranklln  County. 

Sadie  C.  Belcher  v.  City  of  Columbtts  et  al. 
Decided,  November  15,  1920. 

Columbus  Charter  Construed — With  W'ference  to  Filing  Objections  to 
Street  Assessments — Failure  of  Property  Owner  to  Act  Within  Two 
Weeks — Does  Not  Render  Vatid  an  Excessive  Assessment. 

The  charter  of  the  city  of  Columbus  provides  that  an  owner  of  any  lot 
who  does  not  file  objections  in  writing  with  the  city  clerk  to  the 
apportionment  of  an  estimated  assessment  ngainst  snid  lot.  within 
two  weeks  after  the  service  of  ncti<e  of  such  proposed  assessment, 
shall  be  deemed  to  have  waived  any  o^)jection  to  such  assessment 
to  the- extent  of  the  amount  estimated.  The  charter  also  provides 
that  in  making  such  assessments  the  council  shall  limit  the  same 
to  the  special  benefits  conferred  upon  the  property  so  assessed, 
and  that  in  no  case  shall  there  be  levied  on  any  lot  or  parcel  of 
land  assessments  for  any  and  all  purposes,  within  the  period  of 
five  years,  in  excess  of  33  1-3  per  cent,  of  the  actual  value  thereof 
after  the  improvement  is  made.  Plaintiff's  lot  was  assessed  more 
thin  one-third  of  its  actual  vnlue  and,  alth'^ngh  served  with  notice 
as  required  by  the  city  charter,  she  did  not  file  objections  within 
two  weeks  thereafter. 
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Held,  that  plaintiff's  failure  to  obJ<>ct  within  the  two  weeks  period  does 
not  empower  the  city  authorities  to  assess  her  lot  in  excess  of 
33  1-3  per  cent,  of  its  actunl  value  after  the  improvement  Is  made* 
and  that  plaintiff  may  by  injimction  prevent  the  city  from  collect- 
ing any  part  of  such  assessment  in  excess^  of  one-third  of  such  act- 
ual value. 

Belcher  ds  Connor  for  plaintifl'. 

H.  Tj.  Scarlett  and  Charles  A.  Leach  for  defendants. 

Rogers,  J. 

It  appears  that  the  city  of  Columbus,  by  proceedings  regular 
on  their  face,  improved  a  public  street  in  said  city,  known  as 
Kenworth  Hoad.  Thereafter,  and  within  five  years,  the  city  also 
improved  another  public  street  in  said  city  known  as  Orchard 
Lane.  Plaintiff's  lot  abutted  upon  and  is  located  at  the  south- 
west corner  of  the  intersection  of  the  two  streets,  and  was  as 
sessed  for  their  improvement  within  the  five  year  period  and 
in  the  order  named.  Plaintifl  by  her  suit  seeks  to  enjoin  the 
collection  of  the  assessmenl;  for  the  improvement  of  Orchard 
Lane  as  against  her  said  lot  on  the  ground  that  the  two  assess- 
ments are  in  excess  of  thirty-three  and  one-third  per  cent,  of 
the  actual  value  of  the  lot  after  the  improvements. 

Defendants  deny  tliat  the  assessments  are  in  excess  of  one- 
third  of  the  value  of  the  lot  as  claimed  and  further  charge,  in 
substance,  that  the  improvements  were  made  pursuant  to  the 
provisions  in  the  charter — CuiumNw  being  a  chartered  city — reg- 
ulating such  matters;  that  the  charter  provides  that  after  de- 
claring the  necessity  by  council  for  such  improvement  the  mat- 
ter is  referred  to  its  chief  engin'^^er  to  make  and  report  the  es- 
timated amount  of  the  assessment  against  each  lot  to  be  bene- 
fitted, and  thereafter  notice  to  all  owner?  of  lots  is  given  of  the 
estimated  assessment,  and  any  owner  so  to  be  assessed  is  re- 
quired to  file  his  objection  thereto  within  two  weeks  after  notice, 
and  **any  owner  who  fails  to  do  so  is  deemed  to  have  waived 
any  objections  to  such  assessment  to  the  extent  of  the  amount 
estimated;  that  the  matter  for  estimation  by  the  Chief  Engi- 
neer was  referred  and  he  made  his  report,  and  notice  thereof 
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was  given  plaintiff  who  failed  to  object  to  the  estimated  assess- 
ment within  the  time  provided,  and  that  thereafter  the  improve- 
ment was  ordered  and  made,  and  assessment  levied  there- 
for against  plaintiff's  lot;  and  that  to  the  extent  of  the  estimated 
assessment  the  plaintiff  had  waived  any  objections  to  such  assess- 
ment. It  further  appears  that  the  estimated  assessment  for  the 
improvement  of  Orchard  Lano  as  against  plaintiff's  lot  was 
$309.45  and  the  actual  assesf»n:.ent  was  $366.42;  and  that  the 
actual  assessment  for  KeiiwortK  Road  was  $-402.72  making  the 
sum  of  actual  assessments  against  this  lot  within  five  years, 
$769.14. 

The  charter  also  provides  relative  to  assessments  for  im- 
provements, that: 

**The  council  shall  limit  ah  ^itsessments  to  the  special  bene- 
fits conferred  upon  the  propetry  assessed,  and  in  no  case  shall 
there  be  levied  on  any  lot  or  parcel  of  land  assessments  for  any 
or  all  purposes,  within  a  period  *^  five  years,  in  excess  of  thirty- 
three  and  one-third  per  cent,  of  the  actual  value  thereof,  after 
the  improvement  is  made." 

Plaintiff  denied  that  she  had  been  notified  of  the  estimated 
assessment,  or  that  she  had  not  objected  to  the  same  within  the 
required  period.  Thereupon  evidence  was  adduced  showing 
that  plaintiff  was  so  notified  and  failed  to  make  objections  with- 
in the  required  time  after  notice  of  the  estimated  assessment 
against  her  lot.  Evidence  was  also  adduced  on  the  proposition 
as  to  whether  the  sum  of  the  two  assessments  exceeded  one-third 
of  the  value  of  the  land  after  the  improvement. 

On  this  question  of  fact,  I  arrive  at  the  conclusion  from  the 
whole  evidence  that  the  actual  value  of  the  lot  after  the  improve- 
ments was  substantially  $1,750.00.  Some  witnesses  gave  opin- 
ions as  to  a  much  less  value  and  others  as  to  a  much  greater  value 
But  a  fair  estimate  from  all  the  evidence,  in  my  opinion  of  the 
value  of  the  lot,  is  $1,750.00,  after  the  improvement  of  both 
streets. 

The  first  question  of  law  is:  whether  the  plaintiff  by  failing 
to  object  to  the  estimated  assessment  is  bound  to  pay  at  least 
that  amount,  even  though  the  council  which  was  limited  by  the 
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charter  to  levying  any  assessments,  within  a  period  of  live  yearb, 
in  excess  of  one-third  of  tlie  actual  value  against  the  lot  after 
the  improvements,  violated  such  charter  provision,  by  levying 
an  assessment  in  excess  of  such  one-third  valuation.  Or,  putting 
the  question  in  another  form,  does  the  failure  of  plaintiif  to 
object  to  the  assessment  furnish  license  to  council  to  levy  any 
amount  against  the  lot  up  to  the  estimated  assessment,  although 
such  assessment  may  operate  as  a  confiscation  of  the  property 
itself,  and  operate  as  a  taking  of  the  property  without  compen- 
sation therefor  in  violation  of  the  constitution  in  that  behalf?  I 
think  it  will  be  conceded  that  council  will  not  be  permitted  to  vio- 
late the  constitution  relative  to  the  state  taking  private  property 
without  compensation  merely  because  the  owner  may  not  object 
to  some  part  of  the  proceedings  of  council  leading  up  to  such 
taking.  This  being  so  why  should  council  be  permitted  to  vio- 
late a  charter  provisioii  which  limits  its  action,  merely  because 
an  owner  fails  to  objec<^  to  certain  of  its  proceedings?  I  am 
persuaded  that  the  charter  inliibition  is  as  binding  upon  conn- 
cil  as  is  the  constitutional  inhibition.  This  leads  me  to  the  con- 
elusion  that  the  failure  of  the  owner  to  object  to  the  estimated 
assessment  is  only  a  waiver,  as  to  the  actual  assessment,  to  the 
extent  of  the  estimated  assessment,  pi'ovided  the  latter  does  not 
exceed  one-third  of  the  actual  valuation  after  the  improvement. 
In  other  words,  the  charter  provision  governing  the  matter  of 
objections  and  waivers  by  the  owner  and  the  charter  provision 
gov^ning  the  extent  to  which  cjnjiicil  can  go  on  levying  a&sen-* 
ments  are  pari  materia  and  must  be  construed  together.  Other- 
wise the  failure  of  the  owner  to  object  to  the  estimated  asses.^- 
ment  would  furnish  license  to  the  council  to  violate  the  prohib' 
itive  clause  against  excess  of  assessments,  even  to  the  point  of 
taking  the  property  itself.  This  was  not  the  purpose  of  the 
charter  provision  relative  to  failure  to  object.  It  contemi)lated 
that  by  failnre  of  the  owner  to  object  to  the  estimated  assess- 
ment, council  could  actually  assess  up  to  that  amount,  provided 
it  cume  within  the  limitation  against  excessive  assessments  pre- 
scribed by  the  charter.  Both  of  'Lese  provisions  must  be  read 
together,  so  as  to  give  effect  to  it  in  case  of  failure  of  the  owner 
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to  object  and  at  the  same  tin.?  tf>  limit  the  extent  of  eouncirs 
action  in  making  the  assessments  lo  one-third  of  the  value  of 
the  property.  This  can  be  done  by  so  constrain?  these  charter 
provisions  as  to  limit  the  «^tual  assessment  to  be  made  by  coun- 
cil to  one-third  of  the  value  of  the  lot  after  the  improvement, 
and  to  make  the  failure  on  the  part  of  the  owner  to  object,  op- 
erate as  a  waiver  of  the  estimated  assessment,  provided  it  does 
not  exceed  the  one-third  valuation  fnequalit3'^  of  estimation 
among  lot  owners,  and  other  equally  meritorious  objections, 
though  the  valuation  was  within  the  limit  of  the  charter  pro- 
visions relative  to  the  actual  assessment  by  council,  might  be 
made  by  any  owner.  And  failure  to  object  to  these  matters 
might  operate  as  a  waiver  o.^  ultimate  objection  to  the  actual 
assessment.  But  I  am  co^viiiced  that  council  can  not  be  per- 
mitted to  violate  the  charter  provision  limiting  it,  in  case  of  as- 
sessment for  the  improvement  of  a  street,  to  one -third  of  the 
actual  value  of  the  property  after  th  eimprovement,  within  any 
five  year  period,  and  base  ^uch  violation  on  the  failure  of  the 
owner  to  object  to  the  estii.'at'.»d  assessment  fi^ed  by  the  chief 
engineer. 

Accordingly  I  am  of  the  opinion  that  ynder  these  charter  pro- 
visions council  may  not  levy  an  assessment  in  excess  of  $3()9.45, 
the  estimated  amount,  which  excess  in  this  ease  was  $56.97.  And 
the  only  remaining  question  is,  whether  the  court  should  fur- 
ther reduce  this  asseccment,  because  the  court  finds  from  the 
evidence  that  the  prior  assessment  for  Kenworth  road,  $402.72, 
added  to  the  actual  assessmoit  for  Orchard  Tjane,  $306.42,  in 
all  $769.14,  exceeds  by  .$165.81  one-third  of  $1,750.00.  the  court's 
estimate  of  the  value  of  plaintiff's  lot  after  the  improvement 
were  made. 

I  am  clearly  of  the  opinion  that  the  court  .ought  not  to  dis- 
turb such  assessments  merelv  because  the  court's  estimate  differs 
presumably  from  the  estimate  '^t  -council  as  to  the  value  of  the 
lot  after  the  improvement.  Tr-  order  to  make  the  assessment  on 
this  lot  valid,  the  council  must  have  concluded  that-  the  lot  was 
worth,  after  the  improvement,  at  least  $2,P07.42.  An  examina- 
tion of  defendant's  evidence  will  show  that  an  average  of  the 
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estimate  of  defendant's  witnessee  makes  the  property  worth  sub- 
stantially $2,.*5()0.()(),  after  the  improvement.  I  am  satisfied  that 
this  amount  is  too  mucli,  in  view  of  all  tlie  cireiimstanees.  T 
think  if  an  unbiased  appraisement  could  be  gotten,  the  amount 
would  not  exeeed  the  amount  found  by  the  court,  $1,750.00, 
While  the  court  will  not  weigh  with  diamond  scales  the  presumed 
estimate  made  by  council,  I  am  inclined  to  The  opirjion,  judging 
from  the  whole  case,  that  any  such  estimate  made  by  council 
was  far  in  excess  of  the  real  value  of  the  lot.  I  thmk  the  court 
has  been  liberal  to  defendants  in  its  valuation  of  the  lot.  after 
the  improvement,  at  $1,750.00  r^.nd  that  the  assessment  ought  not 
to  have  been  made  on  an  estimate  above  that  valuation  under  any 
circumstances.  Finding  thf>t  the  assessment  levied  by  council 
is  $185.81  in  excess  of  the  amount  that  could  in  any  event  have 
been  assessed,  this  amount  should  be  deducted  from  the  $366.12, 
leaving  the  amount  chargeable  against  ^h'*  plaintiff's  property 
lor  the  improvement  of  Orchard  Lane  at  $180.61 ;  and  all  amounts 
for  such  improvement  above  the  latter  amount  should  be  en- 
joined. Let  a  finding  and  decree  according  to  the  foregoing  be 
made. 

Exceptions.     Costs  charged  against  defendants.     Appeal  if 
desired  and  bond  fixed. 
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BONDS  DEPOSITED  BY  FOREIGN  INSURANCE  COMPANIES 

NOT  TAXABLE  IN  OHIO. 

Common  Pleas  Court  of  Franklir  County. 

The  Canada  Life  At?suRANCE  Company  v.  Valentine,  Auditor, 

ET  al.* 

Decided,  January  3,  1921. 

Taxation — Situs  of  Bonds  for  Purposes  of  T^^xatio fir— Where  Deposited 
in  Ohio  by  Foreign  Insurance  Companies  in  Conformity  to  Stat- 
utory Requirement. 

Section  5437,  exempting  foreign  insuranre  companies  from  payment 
of  taxes  on  bonds  deposited  with  the  superintendent  of  insurance 
for  the  protection  of  Ohio  policy  holders,  is  a  constitutional  enacc- 
mcnt,  and  foreign  companies  maUng  such  dei'osits  are  relieved 
from  listing  such  bonds  for  taxation. 

Rogers,  J. 

The  action  is  one  to  enjoin  the  auditor  and  treasurer,  respec- 
ively,  of  this  county  from  levying  and  collecting  taxes  on  munic- 
ipal bonds  deposited  by  the  plaintiff  with  the  superintendent  of 
insurance  of  the  state.  The  case  is  heard  and  submitted,  in  the 
main,  upon  the  pleadings. 

The  facts  are,  in  substance,  these :  the  plaintiff  is  a  foreign  life 
insurance  corporation,  having  its  organization  and  domicile  in 
the  Dominion  of  Canada.  However,  it  has  complied  with  the  laws 
of  Ohio  permitting  it  to  transact  its  business  in  this  state,  and 
is  and  was  so  engaged  in  the  life  insurance  business  at  the  times 
hereinafter  mentioned.  Pursuant  to  Section  9373,  General  Code, 
which  requires  every  foreign  life  insurance  company,  before  it 
may  transact  its  business  in  this  state,  to  deposit  with  the  super- 
intendent of  insurance,  for  the  benefit  of  its  policy  holders,  se- 
curities to  the  amount  of  one  hundred  thousand  dollars,  plaintiff 
on  March  18th,  1915,  deposited  one  hundred  thousand  dollars 
per  value  of  the  municipal  bonds  of  the  city  of  Cleveland,  Ohio, 
issued  March  1st,  1914,  ^vith  said  superintendent.     On  March 

♦  On  May  12,  1921,  the  Court  of  Appeals  entered  h  like  decree  of  in- 
junction in  this  case  on  appeal. 
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12th,  1919,  neither  plaintiff  nor  the  superintendent  having  re- 
turned these  bonds  for  taxation,  the  anditor  notified  plaintiff  o*- 
his  intention  to  list  such  bonds,  and  of  the  date,  to-wit,  March 
25th,  1919,  fixed  for  the  determination  of  the  matter,  thereby 
giving  plaintiff  an  opportunity  to  be  heard.  On  April  10th, 
1919,  the  auditor,  after  the  aforesaid  notice  and  hearing  en- 
tered said  bonds  on  the  tax  list  for  the  years  1915,  1916,  1917 
and  1918  for  taxation,  during  which  years  said  bonds  remained 
on  deposit  with  said  superintendent  for  the  purpose  aforesaid. 
The  aggregate  of  the  taxes  so  assessed  at  the  respective  rates  and 
valuations  for  the  years  mentioned  amoutts  to  $5,950,  which 
amount  has  been  certified  to  the  treasurer  for  collection,  and  he 
threatens  to  make  collection  thereof  of  the  plaintiff. 

Plaintiff  contends  that  the  auditor  and  treasurer  respectively 
are  not  authorized  or  empowered,  under  the  statutes  of  Ohio,  to 
levy  or  collect  taxes  upon  these  bonds ;  and  that  thoy  are  not 
subject  to  the  taxation  attempted  to  be  levied  or  collected  as 
against  them,  or  to  hold  plaintiff  liable  therefor.  The  main, 
question,  therefore,  is :  are  the  bonds  in  question  subject  to  the 
attempted  taxation  under  the  statutes  of  Ohio,  as  they  existed 
at  and  during  the  years  covered  by  the  levy  and  threatened  col- 
lection of  the  alleged  taxes.  Tt  seems  to  be  conceded  that,  prior 
to  the  amendment  of  the  statutes  in  1902  (95  0.  L.,  290,  Section 
2745  R.  S.,;  Section  5437  G.  C)  such  bonds  were  held  to  b^ 
taxable  in  this  county.  See  InsVinrice  Co,  v.  Bowlavd,  196  TJ.  3., 
611;  Western  Association  Co.  v.  BaUklay,  110,  Fed.,  259;  127 
Fed.,  830;  126  Fed.,  257.  However,  since  that  date,  as  con- 
tended by  plaintiffs  counsel,  it  claims  immunity  from  taxation 
on  all  bonds  so  deposited,  pursuant  to  statute,  with  the  superin- 
tendent of  insurance.  The  statute  which  it  is  claimed  relieve^* 
the  plaintiff  from  taxation  of  such  bonds  is  found  in  the  chapter 
of  the  General  Code  governing  foreign  insurance  companies  rel- 
ative to  taxation,  and  reads  as  follows : 

**  Section  5437.  Neither  insurance  companies  and  associations, 
incorporated  by  the  authority  of  another  state  or  government, 
nor  the  superintendent  of  insurance,  phall  be  required  to  make 
return  for  taxation  of  the  deposits  of  such  companies  or  assoc^a- 
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tions  made  as  required  by  law,  with  the  superintendent  of  in- 
surance, for  the  benefit  and  seeutity  of  bond  liolders;  nor  be 
governed  with  respect  to  such  uoposits  by  the  pro^ision8  of  law 
relating  to  the  listing  of  personal  property  or  to  the  making  of 
tax  returns  by  corporations/' 

It  is  clear  that  this  section  relieves  plaintiff  from  making  a 
return  of  these  bonds  for  taxation.  The  statute  in  effect  makes 
these  bonds,  while  so  deposited,  '>on-taxable  as  bonds  in  Ohio. 
This  being  so,  unless  the  statute  violates  sotrie  constitutional  pro- 
vision the  bonds  are  not  taxable.  On  the  other  hand^  follow- 
ing the  decisions  above  mentioned,  cases  construing  substantially 
the  same  statutes  relative  to  taxation  as  are  for  consruction  in 
the  instant  case,  the  bonds  are  taxable,  if  the  above  quoted  sec- 
tion is  unconstitutional.  The  case,  therefore,  resolves  itself  into 
the  ultimate  question  as  to  whether  Section  5437  General  Code, 
is  or  is  not  constitutional. 

It  is  fundamental  that  the  section  is  presumed  to  be  constitu- 
tional, and,  if  any  reasonable  doubt  exists  as  to  whether  or  not 
tlie  Si^ction  is  irreconcilably  in  conflict  with  the  Con.stitution. 
such  doubt  is  to  be  resolved  in  favor  of  its  validity.  Such  has 
been  the  substance  of  the  decisions  in  Ohio  from  the  case  of 
Lewis,  Trustee,  v.  McKlvain,  IG  Ohio,  347,  down  to  and  includ- 
ing  Railroad  Co.  v.  C^pmmissioners,  1  0.  S.,  77;  Sfaie  ex  rel  v. 

Jones,  51  0.  S.,  492;  State  ex  rel  v.  Price,  lOT,  0.  S. .    The 

constitutional  provision  wiiich  it  is  claimed  Section  541^7  G.  C. 
violates  is  Section  2  of  Article  12  which  declares: 

*'Laws  shall  be  passed,  taxing  by  uniform  rule,  all  moneys, 
credits,  investments  in  bonds,  stocks,  joint  stock  companies  or 
otherwise;  and  also  all  real  and  personal  property  according  to 
its  true  value  in  money,  excepting,'*  etc. 
true  value  in  money,  excepting,"  etc. 

The  exceptions  are  of  no  consc(iuencc  in  this  case.  Accordin,^^ 

to  the  construction  of  our  federal  courts  as  declared  bv  the  de- 

cisions  above  mentioned,  the  General  Assembly  had  passed  laws, 

prior  to  the  passage  of  Section  5437,  authorizing  the  taxation 

of  the  securities  deposited  with  the  superintendent;  and  these 
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laws  are  still  in  force  substantially  as  they  existed  at  the  time 
of  those  decisions,  with,  however,  Se(»tion  i>437  added  as  a  part  of 
the  scheme  of  taxation  of.  foreign  insurance  companies.  If, 
therefore,  this  section  when  added  to  the  general  scheme  of  tax- 
ation of  such  foreign  corporations  is  irreconcilably  in  conflict 
with  the  above  constitutional  provision,  the  section  must  be  con- 
demned as  unconstitutional. 

The  ** securities''  which  Section  5487  declares  not  to  be  sub- 
ject to  taxation  in  Ohio,  are  the  securities,  stocks  and  bonds 
which  are  required  by  law  to  be  deposited  with  the  superintend- 
ent by  Section  9373  G.  C,  and  Section  0565  G.  C,  respectively, 
to  entitle  foreign  insurance  companies  to  transact  business  in  this 
state. 

Securities  such  as  are  mentioned  in  the  statutes  above  named 
are  what  are  known  in  the  law  as  intangible  property.  Inde- 
pendently of  statute  on  the  subject  the  nile  with  reference  to 
the  place  for  the  purpose  of  taxation  of  such  property  differs 
from  the  rule  relative  to  the  place  for  the  taxation  of  tangible 
personal  property.  In  Worthington  v.  Sebastian,  25  0.  S.,  1, 
White,  J.,  at  page  8  in  the  opinion  expresses  this  difference  so 
clearly  that  I  quote  the  language ; 

*'Our  system  of  ad  valorem  taxation  has  uniformly  proceeded 
on  the  theory,  that  tangible  property  is  to  be  taxed  accordinfir 
to  the  law  of  the  place  where  it  is  situated,  irrespective  of  resi- 
dence of  the  owner;  with  equal  uniformity,  it  has  proceeded 
upon  the  theory  that  credits,  investments  in  bonds,  stocks,  etc., 
are  taxable  according  to  the  laws  of  the  place  where  their  own- 
ers or  holders  reside." 

According  to  the  general  trend  of  the  decisions  it  appears  to 
be  the  rule  adopted  by  the  state  and  fed'»^al  courts  that  the  situs 
of  intangible  property  for  the  purposes  of  taxation  is  fixed  at 
the  domicile  of  the  owners  or  holder?  in  the  absence  of  a  statute 
fixing  a  different  situs.  Bonds  are  oi  a  mobile  character,  and  for 
the  purposes  of  taxation,  in  the  absence  of  a  statute  separating 
them  fi'om  the  owner,  they  follow  the  own<*r  or  holder.  See  on  * 
this  general  subject:  Grundy  v.  Tetm,  Coal  Co,,  94  Tenn.,  295, 
New  Albany  v.  Meeker,  .56  Am.  Dec,  523,  note  at  527:  Matter 
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of  Branson,  150  N.  Y.,  1;  Hall  v.  FayetteviUe.  115  N.  C,  281; 
Beck  V.  Miller,  62  Am.  St.,  436,  note  at  452. 

The  author  in  37  Cyc.,  801,  lays  down  the  general  mle  relative 
to  the  taxation  of  intangible  personal  property  to  be  that  a  state 
can  not  tax  credits,  investments  and  securities  belonging  to  a 
non-resident,  although  the  evidence  of  debt  may.be  within  the 
state,  and  cites  several  cases  in  support  of  the  text. 

While  the  place  for  taxation  of  such  bonds,  in  the  absence  of 
a  statute,  is  the  domicile  of  the  owner,  it  is  equally  true  that  in- 
vestments in  bonds  may  be  separated  from  the  person  of  the  own- 
er, by  statute,  and  given  a  situs  of  their  own.  It  was  so  held  as 
to  shares  of  stock.  Tappan  v.  MerchanU  Bank,  19  Wal.,  490;  and 
bonds,  as  it  appears  to  me,  stand  on  no  different  footing  in  this 
respect.  But,  when  not  so  separated,  their  situs  follows  acd 
adheres  to  the  domicile  of  the  owner.  See  Bradley  v.  Bander, 
36  O.  S.,  29,  35,  and  cases  there  cited. 

Again,  while  Section  2  of  Article  11  of  the  Constitution  pro- 
vides that  laws  shall  be  passed  taxing  by  a  uniform  rule  invest- 
ments in  bonds,  etc.,  it  is  not  contemplated  that  the  General 
Assembly  shall  enact  laws  taxing  every  bond  brought  into,  or 
deposited  in  this  state,  no  matter  for  what  purpose.  Nor  does 
the  constitution  pretend  to  fix  the  situs  of  any  investment  in 
bonds,  etc.  for  the  taxation  of  which  laws  are  required  to  be 
passed.  It  merely  names  the  subjects  of  taxation  and  makes  ni> 
limitation  as  to  their  situs  or  ownership.  See  Worthhtgton  /. 
Sebastian,  supra,  at  page  8.  The  Constitution  leaves  the  matter 
of  fixing  the  situs,  so  far  as  not  fixed  by  the  common  law,  to 
Legislative  enactment. 

Moreover,  in  cases  of  taxing  intangible  personal  property,  the 
domicile  or  residence  of  the  owner  may  become  a  material  factor. 
If  the  owner  resides  within  the  state,  such  intangibles,  speaking 
generally,  are  taxable  here  in  all  events.  Not  necessarily  so  how- 
ever, as  to  intangibles  physically  within  the  stale,  when  the 
owner  resides  beyond  its  boundaries.  Such  property  may  be  taxed 
here  under  certain  limitations,  or  may  not  be  so  taxed,  as  the 
Legislature  may  declare.  But  it  can  not  be  said  that  the  Legisla  • 
ture  must  provide  for  its  taxation  here  merely  because  the  se- 
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curity — the  evidence  of  the  debt — is  physically  within  the  state. 
Accordingly,  prior  to  the  enactment  of  Section  5437  G.  C,  the 
General  Assembly  exercised  its  discretion  under  the  Constitution 
to  treat  the  securities  that  had  been  deposited  for  the  benefit  of 
the  policy  holders  and  had  no  fixed  place  for  purposes  of  taxa- 
tion as  taxable  in  this  state,  and  declared  them  taxable  in  Ohio. 
However,  by  the  enactment  of  5437  G,  C,  the  General  Assembly 
again  exercised  its  discretion  under  the  Constitution  to  treat  the 
securities  that  had  been  deposited  for  the  benefit  of  the  policy 
holders  and  had  no  fixed  place  for  purpose  of  taxation  as  non- 
taxable in  this  state.  Hcjice,  if  it  lies  in  the  discretion  of  the 
Legislature  to  tax  such  securities  in  this  state,  and  it  is  not  com- 
pulsory so  to  do,  I  see  no  constitutional  reason  why  such  legis- 
lative enactment  may  not  be  changed  so  as  in  effect  to  exclude 
the  situs  of  such  property  for  the  purposes  of  taxation  from 
Ohio  altogether.  And  in  my  opinion  such  a  change  was  made 
by  the  passage  of  Section  5437,  General  Code.  The  General  As- 
sembly by  this  enactment  declared  in  effect  that  these  bonds 
having  been  deposited  with  the  superintendent  of  insurance  for 
purposes  named  in  the  act,  should  have  no  situs  in  Ohio  for  the 
purposes  of  taxation.  Such  enactment  is  merely  declaratory 
of  the  policy  of  the  state  to  treat  the  situs  of  such  bonds  as  fol- 
lowing the  owner  and  not  to  fix  such  situs  at  the  place  of  their 
actual  deposit.  It  must  be  kept  in  mind  that  in  the  absence  of 
statute  fixing  a  place  where  this  intangible  property  was  to  be 
taxed,  the  general  law  fixed  the  place  at  the  domicile  of  its 
owner  or  holder,  and  it  is  only  by  the  statute  fixing  a  place  in 
Ohio  for  the  taxation  of  such  bonds  that  they  could  be  taxed  at 
all  in  this  state ;  for,  under  the  common  law,  their  mere  physical 
presence  here  was  not  sufficient  of  itself  to  furnish  the  right  to 
tax  them  here. 

Taking  the  foregoing  view  of  Section  5437,  General  Code,  it 
appears  to  be  reconcilable  with  the  provisions  of  the  Constitu- 
tion mentioned  which  does  not  fix  the  situs  of  such  intangible 
property,  but  leaves  that  to  be  fixed  either  by  the  general  law 
or  by  statute.  And  the  statute  having  declared  its  policy  not 
to  tax  securities  so  deposited  with  the  superintendent,  and  to 


NISI  PBIUS  REPORTS— NEW  SEBIE8.  886 

lOSL]  Insurance  Company  v.  Valentine. 

treat  them  as  non-taxable  in  the  state,  I  see  no  conflict  between 
the  legislative  enactment  and  the  Constitution  in  this  regard. 

Of  course,  if  the  Constitution  when  it  declared  that  the  Legis- 
lature should  pass  laws  taxing  investments  in  bonds,  etc.,  fixed 
the  situs  of  all  bonds  which  are  actually  within  the  bounds  of 
the  state  as  taxable  here,  we  would  have  a  different  case.  But 
on  the  contrary  the  Constitution  does  not  fix  the  place  where 
any  intangible  or  other  property  shall  be  taxed  or  what  intangi- 
ble property  shall  be  taxed.  It  leaves  that  entirely  to  the  Legis- 
lature for  the  latter  to  exercise  its  discretion  with  reference  to 
the  place  of  taxation  of  all  such  intangible  property. 

It  is  further  contended  that  the  legislative  declaration  not  to 
tax  these  bonds  in  Ohio  violates  the  uniform  rule  of  taxation.  I 
do  not  think  so.  The  rule  is  uniform  as  to  non-taxability  of  all 
such  bonds  of  foreign  insurance  companies.  The  law  may  pro- 
vide for  the  taxation  of  like  bonds  of  domiestic  companies.  This 
is  right,  because  such  companies  reside  in  Ohio,  and  own  bonds 
whose  situs  is  fixed  by  such  residence  and  ownership.  These 
two  elements  furnishing  the  foundation  for  taxation  of  intangi- 
ble property  in  the  case  of  domestic  corporations  co-exist.  Not 
so,  however,  with  reference  to  the  foreign  corporations  men- 
tioned. Their  status  is  different,  and  the  General  Assembly 
may,  therefore,  make  one  rule  for  them  as  to  their  intangible 
property  which  may  or  may  not  be  taxed  in  Ohio,  so  long  as  it  is 
uniform,  and  another  rule  for  domestic  corporations  whose  in- 
tangible property  in  Ohio  must  be  taxed  therein. 

Arriving  at  the  conclusion  that  Section  5437,  General  Code, 
is  reconcilable  with  the  Constitution,  the  finding  of  the  court  is 
in  favor  of  the  plaintiff  and  against  the  defendant,  and  a  decree 
of  injunction  is  ordered  according  to  the  prayer  of  the  petition. 
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RIGHTS  OF  CONTRACTOR  WHERE  CERTIFICATE  OF  ARCHITECT 
HAS  BEEN  REFUSED  FOR  FULL  AMOUNT. 

Common  Pleas  Court  of  Cuyahoga  County. 

The  Reaugh  Construction  Co.  v.  Amanda  L.  CoRiiETT.* 

Decided,  April  14,  1920. 

Building  Contracts — Delays  in  Completion  of  Work— Contractor  Claims 
Architect  Acted  Unfairly  in  Making  Deductions — Question  of  Dam- 
age from  Delay  One  For  the  Jury— Where  Architect  is  not  Made 
the  Final  Judge  Contractor  may  Recover  Without  Architecfs  Cer- 
tificate. 

A  contractor  agrees  to  complete,  to  the  satisfaction  of  the  architect,  the 
reinforced  concrete  frame  of  a  building  within  sixty-two  working 
days  or  pay  $50  per  day  for  every  day  the  work  remains  uncom- 
pleted thereafter.  At  the  conclusion  of  the  specified  time  the  work 
is  substantially  completed,  and,  on  entire  completion,  the  architect 
gives  his  certificate  for  the  entire  balance  due  deducting,  however, 
at  the  rate  of  $50  per  day  for  three  periods  of  delay  to  other  con- 
tractors, caused,  as  he  claims,  by  the  work  of  the  contractor  in 
making  certain  alterations  and  corrections.  The  contractor  re 
fuses  the  certificate  and  sues  for  the  entire  balance  due,  claiming 
that  no  delays  ensued  for  which  he  was  responsible,  and  that  the 
arcitect  had  unreasonably,  willfully  and  capriciously  made  such 
deductions  and  withheld  his  certificate  for  the  full  amount  The 
owner  took  issue  and  filed  a  cross-petition  for  the  entire  period 
of  delay  at  $50  per  day.    Held: 

1.  There  being  no  proof  of  actual  damage  to  the  owner  by  reason  of 

the  failure  of  the  contractor  to  perfoim  strictly,  the  latter  was 
entitled  to  recover,  if  at  all,  on  his  petition,  the  entire  balance 
due  with  interest. 

2.  The  contract  providing  that  the  work  shall  be  completed  to  the 

satisfaction  of  the  architect,  and  that  final  payment  should  be  made 
only  on  production  of  his  certificate  that  the  work  has  been  so  com- 
pleted, and  containing  no  stipulation  that  the  architect  shall  be 
the  final  Judge  or  that  his  judgment  should  be  final  or  conclu- 
sive,  the   contractor   may   recover   the   entire   balance   due   him 

•Affirmed  by  the  Court  of  Appeals  February  26,  1921;  motion  to  require 
the  Court  of  Appeals  to  certify  its  record  in  this  case  overruled 
by  the  Supreme  Court  June  2,  1921. 
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without  the  architect's  certificate  of  satisfaction  on  a  showing  that 
In  withholding  or  refusing  such  certificate,  the  architect  acted 
arbitrarily,  capriciously  or  unreasonably.  (AsT^Zej/  v.  Henahan,  56 
O.  S.,  559,  570  and  Wicker  v.  Messinger,  22  C.  C,  712  followed,  and 
Fred  R,  Jones  Co,  v.  Fath  et  al,  101  O.  S.,  142  distinguished.) 
3.  Whether  the  architect  acted  arbitrarily,  capriciously  or  unreasonably 
In  withholding  or  refusing  a  certificate  for  the  full  amount  claimed 
by  the  contractor  is  an  Issue  to  be  tried  and  determined  by  a  Jury. 

Boyd,  Cannon,  Brooks  dk  Wickham^  for  plaintifiBa. 
Holding,  Hasten,  Duncan  &  Leckie,  for  defendant. 

Kkamef,  J. 

It  is  contended  by  counsel  for  defendants  herein,  in  supporT 
of  the  defendant 's  motion  for  a  new  trial : 

First.  That  the  jury  erred  in  returning  a  verdict  tor  plapi- 
tiflf  for  the  full  contract  price,  when,  at  the  most,  substantial 
performance  of  the  contract  only,  has  been  proved. 

The  claim  that  the  evidence  does  not  show  strict  performance 
is  doubtlessly  well  taken.  Certain  minor  variations,  at  least,  from 
the  plans  and  specifications,  appear  in  the  work,  from  which  it 
must  be  said  that  the  jury  could  have  found  substantial  perform- 
ance only.  The  fact  that  the  architeo*  tendered  a  certificate 
which  made  no  deductions  for  these  defects,  would  not,  of  course, 
foreclose  defendant  from  pressing  them  upon  the  trial,  that  cer- 
tificate having  been  rejected. 

The  record,  however,  shows  no  evidence  of  damage  accrueing 
to  the  defendant  from  plaintiff '^  failure  to  perform  strictly.  Un- 
der these  circumstances,  the  court  instructed  the  jury : 

*  *  There  being  no  evidence  in  this  case,  gentlemen,  to  show  any 
damage  to  the  owner,  by  reason  of  tr^e  failur**,  if  any  there  was, 
to  build  the  building  in  strict  compliance  with  the  plans  and 
specifications,  the  plaintiff  is  entitled  to  recover,  if  entitled  to 
recover  at  all,  upon  his  petition,  the  balance  therein  claimed,  with 

interest  from  the  date  concerning  which  you  have  been  hereto- 
fore instructed,  namely,  August  18.  1914,  which  is  thrrty  aays 
after  the  last  work  was  done  on  the  premises." 

The  finding  of  the  jury  upon  the  plaintiff' 's  petition,  in  this 
regard,  was  in  accordance  with  this  instruction,  and,  in  the  opin- 
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ion  of  the  court,  there  is  no  reason  presented  for  disturbing  the 
verdict,  in  this  regard. 

Second:  That  the  verdict  is  not  sustained  by  suflScient  evi- 
dence, and  is  against  the  weight  of  the  evidence. 

The  controversy  in  this  case,  as  it  appeared  to  be  presented  at 
the  trial,  was  in  respect  to  certain  deductions  made  by  the  archi- 
tect, under  that  clause  of  the  contract  which  provides  (Art.  6) : 

**The  contractor  shall  complete  the  several  pcrtionsy  and  the 
whole  of  the  work  comprehended  in  this  agreement,  by  and  at  the 
time  or  times  hereinafter  stated,  with  the  exception  of  the  one- 
story  portion,  100'  0'*  north  from  the  Euclid  avenue  building 
lines  The  party  of  the  first  part  agrees  to  complete  the  rem- 
forced  concrete  and  structural  steel  work  herein  described,  within 
sixty-two  working  days  after  possession  can  be  obtained  of  that 
portion  occupying  102'  3-4  of  the  Euclid  avenue  frontage  by  the 
depth  to  the  extent  of  100'  0",  and  to  pay  to  the  party  of  the 
second  part  the  sum  of  $50  per  day  for  each  and  every  day  the 

work  remains  unfinished,  after  the  expiration  of  the  time  above 
specified.  The  party  of  the  second  part  agrees  to  pay  to  the  party 
of  the  first  part  the  sum  of  $25  per  day  for  every  day  the  work 
is  completed  before  that  date.  The  portion  north  of  100  feet 
from  Euclid  avenue  is  to  be  completed  without  delay  after  pos- 
session is  obtained." 

The  deductions  were  for  the  number  of  days,  at  $50  per  day, 
during  which  the  architect  claimed  the  building  had  been  delayed 
by  defective  work  of  plaintiff,  after  the  expiration  of  the  time 

allowed  in  the  contract  for  the  plaintiff  to  complete  its  work. 

The  contention  of  the  plaintiff  is  that  the  work  waa  not  defec- 
tive in  the  respects  claimed,  and  that,  if  there  were  any  defect, 
there  was  no  delay  to  the  construction  of  ^he  building  by  reason 
thereof. 

The  work  of  the  plaintiff,  by  the  pro\  isions  of  the  contract  and 
specifications,  was  to  be  done  to  the  satisfaction  of  the  architect, 
and  payments  were  to  be  made  only  upon  his  certificate.  No 
certificate  for  the  amount  claimed  by  the  plaintiff  and  found 
due  it  by  the  jury  having  been  issued,  the  plaintiff  pleads  that 
the  architect  ''wrongfully,  arbitrarily,  capriciously  and  unrea- 
sonably and  at  defendant's  request  refused  *  •  •  to  iasne^ 
a  proper  certificate." 
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At  the  request  of  the  defendant,  the  court  charged  (No.  4) 
that  there  was  no  evidence  to  support  the  allegation  that  the 
certificate  was  withheld  at  the  request  of  the  owner,  the  defend- 
ant. The  question  then,  is,  whether  the  evidence  supports  the 
verdict  that  the  certificate  was  arbitrarily,  capriciously  an4  un 
reasonably  withheld  ? 

The  deductions  made  by  tiie  arcliitect  were  for  delay  caused, 
as  he  claims,  in  the  setting  of  the  terra  cotta,  due  to  the  concrete 
walls  erected  by  the  plaintiff  being  out  of  plumb;  delay  caused 
to  the  plasterer  by  reason  of  lue  taulty  construction  of  the  floors 
and  ceilings,  and  delay  caused  lo  cJ^e  «nason  contractor  in  finish- 
ing the  floors,  due  to  their  taulty  ctoii«tniction.  all  of  which  ae- 
lays  the  architect  claims  controlled  the  progress  of  the  building. 

The  plaintiff,  on  the  other  hand,  alleges  that  the  diflBculty  in 
the  setting  of  the  terra  cotta  was  caused  by  the  fai»lt  of  the  ma- 
son contractor  in  starting  his  work  inside  the  building  line,  and 
that  this  was  known  to  the  architect,  and  admitted  by  him  to  be 
the  fact;  that  the  plasterer  was  not  delayed  in  the  prosecution 
of  his  work,  due  to  any  faulty  work  of  the  plaintiff,  and  not  at  all 
during  part  of  the  time  for  which  the  deduction  was  made ;  that 
the  controversy  in  relation  to  the  finishing  of  the  floors  wai?  due 
to  the  type  of  construction,  which  caused  the  heads  of  the  pillars 
to  project  into  the  floors  and  not  to  any  default  of  the  plaintiff. 

The  record  will  show  that  competent  evidence  was  offered 
upon  both  sides,  to  substantiate  the  claims  maile  by  each  side,  re- 
spectively. The  court  can  not  attempt,  here,  to  review  the  evi- 
dence. There  appears  to  be  nothing  in  the  testimony  of  the  vari- 
out  witnesses,  to  require  special  comment,  excepting  this,  that 
the  evidence  of  the  architect,  is  surprisingly  indefinite,  in  sub- 
stantiation of  his  deductions.  In  the  instance  of  the  plasterer,  Mr. 
Taylor,  himself,  testifies  that  he  started  his  work,  and  was  not 
delayed  thereafter,  upon  May  28th,  while  the  architect  deducts 
to  June  16th.  For  his  second  deduction,  for  the  second  periof  of 
delay,  caused  by  the  interference  of  the  terra  cotta,  charging  the 
full  amount  to  the  plaintiff,  he  seems  to  offer  practically  no  ex- 
planation. 

There  would  seem  to  be  no  ground  for  the  court  to  say  that! 
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the  jury  could  not  reasonably  find  that  the  facts  were  as  plaintiff 
claimed  them  to  be. 

If  it  is  the  law,  that  it  is  for  the  jury  to  say,  whether  the  cer- 
tificate was  arbitrarily,  capriciously  or  unreasonably  withheld, 
it  would  seem  to  the  court  that  a  finding  that  this  certificate  wad 
so  withheld,  upon  the  facts,  as  alleged  by  the  plaintiff,  could  not 
be  negatived  by  the  court 

Third :    That  the  verdict  is  contrary  to  law. 

The  question  as  to  the  correctness  of  the  law,  as  laid  down  by 
the  court,  is  again  raised  in  the  supplemental  brief  of  defendant ; 
and  in  oral  argument,  and  in  briefs,  in  which  both  sides  have  ex- 
haustively presented  the  question  to  the  court. 

The  court  has  examined  the  authorities  presented  by  both 
sides,  and  while  it  is  not  convinced  that  the  interpretation  of 
the  law,  as  made  by  it  at  the  trial,  is  not  correct,  the  question 
is  certainly  not  free  from  doubt. 

The  plaintiff  herein,  not  having  the  certificate  of  the  architect, 
as  provided  in  the  contract,  excuses  the  production  of  the  certifi- 
cate, by  pleading  that  it  is  arbHrarily,  capriciously,  and  unrea- 
sonably withheld,  and  the  court  held  and  charged  the  jury,  that 
if  they  found  that  the  certificate  was  so  withheld,  the  plaintiff 
might  recover  in  this  action. 

It  is  the  contention  r^  the  deff^^idant  that,  in  order  for  the 
plaintiff  herein  to  recover,  it  is  not  sufficient  for  it  to  show  that 
the  architect's  certificate  was  arbirarily,  capriciously  or  unrea- 
sonably withheld,  but  that  it  must  show  fraud,  or  palpable  mis- 
take, upon  his  part,  in  so  withholding  the  certificate. 

The  plaintiff,  at  all  times,  during  the  trial,  negatived  any 
claim  of  fraud,  so  that,  if  the  defendant  is  correct  in  his  conten- 
tion, there  will  be  not  only  error  of  law  in  the  case,  but  it  would 
necessarily  be  found  that  the  lacts  did  not  permit  the  plaintiff 
to  recover. 

The  court  has  been  cited  certain  authorities  in  which  the  con- 
tract contained  the  provision  that  the  decision  of  the  architect  or 
engineer  should  be  *' final",  or  "conclusive,"  or  ** final  and  con- 
clusive." The  law  appears  to  be  well  settled,  and  sustained  by 
all  of  the  authorities,    apparently   without   exceptios,  that    in 
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such  case,  the  plaintiff  can  not  recover,  without  the  certificate 
of  the  architect  or  engineer,  without  showing  that  the  certitf- 
cate  is  withheld  through  fraud  or  manifest  or  gross  mistake.  ' 
The  law  in  this  regard  is  stated  in  9  Corpus  Juris,  page  772, 
Section  115: 

**The  decision,  estimate  or  certificate  of  an  architect,  engineer 
or  superintendent,  in  proving  or  disapproving  the  work  as  a 
performance  of  a  contract,  or  in  passing  on  questions  relating 
thereto,  is,  in  the  absence  of  fraud,  bad  faith,  or  mistake,  con- 
clusive and  binding  on  the  parties,  where  the  contract,  either  in 
express  terms,  provides  that  it  shall  be  final  and  conclusive,  or 
in  plain  language,  shows  that  it  was  the  intention  of  the  par- 
ties that  the  person  to  whom  the  question  is  submitted  should  be 
the  final  arbiter  thereof.'* 

In  Munday  v.  R.  R,,  67  Fed.,  633,  the  contract,  itself,  provides 
that  the  decision  of  the  engineer  shall  be  conclusive,  in  the  ab- 
sence of  fraud  or  mistake.  The  following  cases,  also  cited  by  de- 
fendant, fall  within  this  class:  Trv.st  Co,  v.  Iron  Works,  166 
Fed.,  399;  Ellioit  v.  By.,  74  Fed.,  707:  R.  R  Co,  v.  March,  114 
U.  S.,  553;  Bridge  Co.  v.  County,  226  Fed.,  728;  B.  &  0,  R.  R. 
C^.  v.  Stcmkard,  56  0.  S.,  224,  at  232. 

To  these  cases  might  be  added  the  case  of  Fred  R,  Jones  Co,  v. 
Faih  ei  al,  101  0.  S.,  142),  decided  in  January,  of  this  year,  by 
our  Supreme  Court,  in  which  it  is  held : 

"Where  parties  to  a  building  or  construction  contract  agree 
to  abide  by  the  decision  of  an  engineer  or  architect,  having 
oversight  or  supervision  of  such  work,  as  to  the  amount,  quality, 
aoceptability  and  fitness  of  the  several  kinds  of  work  which  are 
to  be  done  and  paid  for  under  such  contract,  the  decision  of  the 
arbiter  so  designated  is  binding  upon  the  parties,  unless  it  be 
shown  by  clear  and  convincing  evidence  that  such  decision  was 
based  upon  fraud,  dishonesty  or  collusion." 

The  distinction  between  this  class  of  cases  and  those  in  which 
no  such  clause  appears,  is  made  in  Corpus  Juris  which  follows 
the  quotation  above,  with  the  statement  (p.  774) : 

**  Where  the  contract  is  to  be  performed  to  the  satisfaction 
of  the  architect  or  engineer,  who  is  to  issue  a  certificate  of  ap- 
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proval,  the  refusal  of  the  architect  or  engineer  to  approve  the 
work  is,  unless  he  acts  unreasonably,  arbitrarily  or  fraudlently, 
binding  on  the  contractor." 

Inasmuch  as  there  is  no  claim  herein  that  there  is  any  snch 
provision  in  the  contract  here  in  question,  applicable  to  the 
clause  under  which  the  achitect  made  his  deduction,  this  class 
of  cases  should  be  diflPerentiated  out  of  the  discussion  of  the 
law  applicable  to  the  case  at  bar. 

When  the  contract  is  of  the  kind  with  which  we  are  here  eon 
eerned,  the  authorities  appear  to  be  in  decided  conflict.  The 
case  of  Bank  v.  Bridge  Co.,  183  Fed.,  391,  decided  by  the  United 
States  Court  of  Appeals  for  the  Sixth  District  (Ohio"),  squarely 
sustains  the  position  of  the  defendant.  That  case  holds  (quoting 
from  the  syllabus) : 

**When  a  building  contract  requires  the  contractor  to  obtain 
the  architect's  acceptance  of  the  building,  as  a  condition  prece- 
dent to  his  right  to  final  payment  therefor,  he  can  not  maintain 
an  action  to  recover  such  payment  without  certificate,  in  the  ab- 
sence of  fraud  on  the  part  of  the  architect,  or  of  mistake  so 
gross  as  to  imply  bad  faith.  It  is  not  sufficient  to  show  that  it 
was  withheld  unreasonably  and  unfairly." 

The  court  appears  to  recognize  a  diflference  between  the  state 
and  federal  rule,  when  it  says  (p.  394) : 

**In  our  opinion,  the*  trial  judge  erred  in  holding  that  the 
architect's  certificate  could  be  dispensed  with,  if  the  Jury  were 
satisfied  that  it  was  *  unreasonably  and  unfairly'  withheld.  It  ;s 
true  that  this  instruction  finds  support  in  several  decisions  of 
the  state  court,  cited  in  plaintiff's  brief. 

To  the  same  effect  as  Bank  v.  Bridge  Co,,  are  Bnjce  v.  Fidel- 
ity Co.,  Ill  Fed.,  142;  nitd.^n  v.  McCartney,  33  Wis.,  342; 
Lynn  v.  Maryland,  60  Md.,  415. 

Upon  the  other  side,  we  find  it  held,  in  Scully  v.  U.  S.,  197 
Fed.,  327  (syllabus  2) : 

'*  While  the  decision  of  an  arbiter  to  whom  the  question  of  the 
performance  of  a  contract  is  committed  by  its  terms,  Is  binding 
on  the  parties  in  the  absence  of  fraud,  mistake  or  negligence  so 
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great  as  to  be  equivalent  to  bad  faith,  it  is  not  neeessary  that 
there  should  be  actuail  fraud  or  intentional  wrong,  to  entitle  the 
contractor  to  maintain  an  action  to  recover  for  his  work,  not- 
withstanding the  refusal  of  the  arbiter  to  approve  the  same,  but 
it  is  enough  if  such  refusal  was  arbitrarily,  unreasonable,  or 
unjust." 

Again,  in  Elizabeth  v.  Fitzgerald,  114  Fed.,  547,  quoting  from 
the  syllabus,  it  is  said : 

*'The  question  whether  a  contractor  *  •  •  had  performed 
the  work  in  substantial  compliance  with  the  contract,  and  whether 
the  refusal  of  the  city's  officers  to  certify  that  it  bad  been  so  done, 
and  to  approve  the  same,  was  unreasonable,  are  questions  of  fact, 
and,  where  material,  and  the  evidence  is  convicting,  are  proper 
questions  for  submission  to  the  jury." 

Orain  Elevator  Co,  v.  Clarl(,  80  Fed.,  705;  Bird  v.  St.  John's 
Episcopal  CJiurch,  154  Ind.,  13vS;  Pittshnrg  Lwnher  Co,  v.  Sharp, 
190  Pa.,  256 ;  Thomas  v.  Stewart,  132  N.  Y.,  580,  are  generally 
to  the  same  effect. 

With  the  authorities  so  conflicting,  any  utterance  of  our 
state  courts  must  be  given  considederable  weight.  In  Ashley  v. 
Henahan,  56  0.  S.,  559,  the  plaintiff  did  not  have  the  certificate 
of  the  architect,  and  made  no  claim  that  the  certificate  was,  for 
any  reason,  refused.  The  holding  of  the  court  was,  that  upon 
such  state  of  facts,  the  plaintiff  could  not  recover.  By  way  of 
obiter  dictum,  the  court,  at  page  570.  says: 

'*Had  the  plaintiff  shown  that  he  had  made  application  to 
to  the  architect  for  the  requisite  certificate,  and  that  he  had  ob- 
stinately and  unreasonably  refused  to  certify,  he  might  then 
have  established  his  case  by  other  evidence." 

And,  on  the  same  page : 

"He  (the  contractor)  might,  however,  as  suggested  above,  on 
an  averment,  supported  by  evidence,  that  the  architect  had  fraud- 
ulently or  unreasonably  refused  his  certificate,  recover  by  show- 
ing a  substantial  performance  of  the  work,  as  required  by  the 
contract,  but  in  the  absence  of  such  a  showing  against  the  archi- 
tect, a  recovery  can  not  be  had  without  his  certificate." 
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In  Wicher  v.  Messinger,  22  0.  C,  712,  the  court  in  construing 
Ashley  v.  IlanaJhcn,  at  page  721,  says: 

**  •  •  *  that,  although  the  finding  is  that  the  ground  th** 
architects  stood  upon  was,  that  they  were  not  satisfied  with  the 
work,  and  that  was  their  reason  for  withholding  the  certificates, 
yet,  that  is  consistent  with  the  determination,  upon  the  part  of 
the  jury,  that  this  view,  which  the  architects  entertained,  was 
not  justified  by  the  facts,  and  that  the  refusal  to  give  a  c€rtifi- 
cate  was  unreasonable ;  and,  as  is  said  bj'  the  Supreme  Court,  in 
Ashley  v.  Uenahan,  supra,  if  the  architect  was  unreasonable 
in  refusing  his  certificate,  the  plaintifl;  may  recover  by  showing 
a  substantial  performance  of  the  work,  as  required  by  the  con- 
tract." 

It  appears  to  the  court  that  these  statements  of  the  law  by  the 
Supreme  Court,  and  one  of  the  circuit  courts  of  this  state,  indi- 
cate that  Ohio  will  follow  the  law  as  laid  down  by  that  line  of 
authorities,  which  hold  that,  if  the  certificate  of  the  architect  is 
capriciously,  arbitrarily  or  unreasonably  withheld,  the  contractor 
may  recover,  and  that  whether  the  certificate  is  so  withheld,  when 
such  allegation  is  supported  by  competent  evidence,  is  a  question 
for  the  jury. 

The  court  is,  therefore,  of  the  opinion  that  the  motion  of  the 
defendant  for  a  new  trial  should  be  overruled.  To  which  ruling 
the  exception  of  the  defendant  is  noted. 
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UNAUTHORIZED  DELEGATION  OF  POWER  BY  THE  STATE 

CIVIL  SERVICE  COMMISSION. 

Common  Pleas  Court  of  Wayne  County. 

Bebton  E.   Carmichael  v.  Charles  E.  Thorne. 

Decided.  December  30,  1920. 

Civil  Service— Department  Chief  Appointed  hy  Delegated  Authority— 
Invalidity  of  Such  Transfer  of  Authority— Mandatory  Injunction 
Against  the  Covimission. 

When  under  the  civil  service  law  a  vacancy  has  occurred  in  the  classi- 
fied service  where  peculiar  and  exceptional  qualifications  of  a  sci- 
entific, managerial,  professional  or  educational  character  are  re 
quired,  and  the  commission  finds  that  for  special  reasons  compe- 
tition is  impracticable  and  the  poFition  can  best  be  filled  by  the 
selection  of  some  distinguished  person  of  high  and  recognized  at- 
tainments in  the  line  involved,  the  crmmission  is*  without  power 
to  delegate  authority  to  make  such  appointment,  but  must 
themselves  perform  the  duty  of  making  a  ruitablo  selection. 

Critchfield,  J. 

On  October  8,  1920,  the  plaintiflf,  Bertin  E .  Carmichael,  filed 
his  petition  against  the  defendant,  Cliarles  E.  Thorne,  and  sets 
out  in  rather  great  detail,  various  facts,  alleging  that  the  defend- 
ant is  the  duly  appointed  and  acting  directx)r  of  the  Ohio  Agri- 
cultural Experiment  Station,  and  has  the  appointing  of  the 
chiefs  of  departments,  assistants  and  other  employees,  with  the 
approval  of  the  board  of  conjtrol  of  said  station,  and  that  the 
chiefs  of  said  departments,  including  the  plaintiff,  are  in  tht 
classified  service  under  the  civil  service  laws  of  the  state  of  Ohio. 
That  for  the  last  fifteen  years,  the  plaintiff  has  held  the  position 
of  chief  of  the  Department  of  Animal  Husbandry. 

The  plaintiff  further  says  that  on  or  about  ^larch  1,  1918,  de- 
fendant unlawfully,  wrongfully  and  unjustly  entered  upon  a 
scheme  to  deprive  plaintiff  of  his  said  office  and  drive  him  from 
said  station,  and  to  disgrace  and  discredit  him  in  the  agricutural 
world,  80  as  to  make  it  impossible  for  him  to  obtain  any  employ* 
ment  of  like  character,  or  emi>loyment  of  any  kind,  in  any  other 
experiment  station  in  the  United  States, 
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The  plaintiff  then  charges  the  defendant  with  having  entered 
into  a  chenie  to  abolish  the  dej^artment  of  Animal  Husbandry, 
over  which  the  plaintiff  was  chief,  and  by  that  fact  deprive  the 
plaintiff  of  any  office  at  s^id  station..  That  he  entered  into  said 
scheme  and  procured  the  Board  of  Control  to  pass  a  resolution 
abolishing  said  department,  of  Animnl  Husbandly  and 
another  department,  the  department  of  Xutrition,  and  com- 
bine the  vijork  of  the  two  departments  into  one  known  as  the 
department  of  Animal  Industry.  Then  he  recites  the  Jiling  of 
the  suit  by  the  plaintiff  in  which  a  temporary  injunction  was 
obtained  in  this  court,  restraining  said  defendant  and  the  board 
of  control  from  proceeding  to  combine  said  departments,  which 
said  suit  was  finally  terminated  on  the  first  day  of  August,  1920, 
by  virtue  of  an  agreement  entered  into  in  July  of  1919 . 

The  plaintiff  says  that  on  the  first  day  of  x^ugust,  1920,  said 
department  of  Animal  Husbandry  was  in  the  classified,  competi- 
tive Civil  Service  of  the  state  of  Ohio,  aiid  that  by  virtue  of  said 
civil  service  law  as  found  in  Section  48G  in  Volume  106,  page  40l 
and  in  the  various  subdivisions  of  486,  he,  the  plaintiff,  was  en- 
titled to  be  certified  as  one  of  three  eligibles  for  appointment  as 
chief  of  the  new  department,  but  that  the  defendant  and  said  civil 
service  cmnmission  did  not  ask  for  certification  from  the  civil  ser- 
vice board  of  said  three  eligibles,  but  proceeded  to  order  the 
plaintiff  to  vacate  his  office  and  remove  from  said  station,  and 
proceeded  to  arbitrarily  appoint  one  E .  B .  Forbes  as  the  chief 
of  said  new^  department,  the  plaintiff'  claiming  that  he  having 
occupied  a  similar  position  in  one  of  the  abolished  departments, 
\\'as  eligible  for  appointment  to  said  new  department,  and  that 
under  the  law,  his  name  should  have  been  certified  to  Director 
Thorne  for  said  appointment.  He  says  that  all  acts  of  the  defend- 
ant were  gross  frauds  upon  his  rights  and  he  asks  that  a  tempo- 
rary injunction  be  granted,  which  was  granted  at  the  time,  and 
upon  final  hearing  that  a  permanent  injunction  be  granted,  and 
that  a  mandatory  order  issue  to  the  defendant  requiring  him  to 
request  said  civil  service  commission  to  certify  eligible  candi- 
dates for  said  position  as  chief  of  said  new  department  of  Animal 
Industry. 
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This  petition  largely  consists  of  a  recitation  of  historical  mat- 
ter, with  the  addition  of  new  acts  of  Director  Thome  since 
October  1,  1920,  by  which  the  plaintiff  was  not  certified  by  said 
civil  service  commission  to  Director  Thorne  for  appointment  to 
said  position,  and  that  this  was  done  fraudulently  and  against 
the  rights  of  the  plaintiff. 

Now  the  defendant,  Charles  E.  Thorne,  through  the  attorney 
general's  office,  files  an  answer  in  which  he  admits  various  alle- 
gations  of  formal  matters.  Admits  that  the  consolidation  of 
said  two  departments  was  made  as  claimed;  admits  that  said 
plaintiff  was  ordered  to  vacate  said  offi^te  and  vacate  the  residence 
on  said  farm;  admits  said  law  suit  which  terminated  on  August 
1,  1920,  and  says  that  by  reason  of  said  settlement  in  said  law 
suit,  said  Carmichael  automatically  was  relieved  from  all  duty 
and  all  rights  at  said  station. 

He  further  says  that  after  the  beginning  of  this  said  suit,  said 
new  department  of  Animal  Husbandry  was  placed  in  the  unclas- 
sified civil  service  list  by  the  said  civil  service  commission,  which 
removed  said  position  from  competitive  examination,  and  he  ad- 
mits that  he,  with  the  consent  of  the  board  of  control  appointed 
one  E.  B.  Forbes  to  said  position  as  chief  of  said  new  depart- 
ment, but  he  says  he  did  the  same  temporarily  by  virtue  of  one 
of  the  sections  of  said  law,  to  wit,  Section  48G-14,  and  he  denies 
all  frauds  and  all  schemes  and  aH  the  allegations  ol'  the  petition 
which  reflect  upon  the  bona  fideness  of  said  transaction.  He 
further  says  that  after  said  new  department  was  placed  in  said 
unclassified  list,  he  did  not  request- the  said  Civil  Service  Com- 
mission to  certify  the  names  of  eligibles  to  said  appointment  as 
the  same  would  be  *'a  vain  thing,  as  said  positions  were  no  longer 
under  the  civil  service  laws  and  regulations." 

Now  from  the  pleadings  in  the  case  and  the  evidr^nce  and  the 
briefs  filed  in  the  claims  of  both  plaintiff  and  defendant,  the 
court  finds  that  the  plaintiff  denies  the  right  of  Director  Thorne, 
who  has  the  appointing  power  for  all  positions  in  said  agricul- 
tural experiment  station,  which  said  appointments  are  subject 
to  ratification  or  rejection  by  the  Board  of  Control,  to  appoint 
said  E.  B.  Forbes  to  the  position  of  Chief  of  Animal  Industry, 


348  WAYNE  COUNTY  COMMON  PliBAS. 

Carmichael  v.  Thorne.  [VoL  2S  (NJSL) 

and  denies  the  right  of  the  said  Civil  Service  Commission  to 
allow  said  Thome  the  appointing  power  or  the  power  to  name 
the  individual  who  shall  occupy  said  position. 

Plaintiff  claims  that  under  the  civil  service  law  as  found  in 
Section  486  in  the  Revised  Statutes  and  as  amended  in -said 
volume  106  Ohio  State  Lawfe  page  400,  that  the  said  Civil  Ser- 
vice Commission  was  bound  to  name  or  send  the  names  of  one  or 
more  eligibles  to  said  position,  and  that  Director  Thome  could 
then  choose  from  that  list  of  eligibles  the  person  who  was  to  be- 
come  the  chief  of  the  new  department  of  Animal  Industry. 

The  defendant  denies  this,  and  says  that  all  provisions  of  the 
Civil  Service  law,  statutes  and  constitution  of  the  state  on  the 
subject  have  been  complied  with  in  regular  form. 

The  question  narrows  down  to  one  point,  and  I  have  been 
unable  to  find  any  case  in  which  this  has  been  passed  \ipon  by 
any  court.  The  Civil  Service  law  has  been  reviewed  by  numer- 
ous courts,  and  our  own  Supreme  Court  at  different  times,  but 
the  one  question  involved  in  this  case  so  far  as  T  have  been  able 
to  ascertain,  has  not  been  passed  upon. 

The  provisions  of  the  constitution  of  Ohio,  Section  10,  Article 
15,  says  in  substance,  that  all  appointments  and  promotions  in  the 
Civil  Service  shall  be  made  according  to  merit  and  fitness,  whi'^h 
shall  be  determined  by  competitive  examination,  when  the  same 
is  practicable.  In  the  90th  0  S.  on  page  258,  the  case  of  Chree^: 
v.  Commissioners,  the  Supreme  Court  has  passed  upon  the  con- 
stitutionality of  the  statute  in  question,  and  of  that  rule  and 
regulation  of  the  Civil  Service  Commission  in  pursuance  of  said 
statute,  and  held  the  same  to  l)e  constitutional,  that  is,  they 
have  held  that  the  Civil  Service  Commission  could  adopt  rules 
and  regulations  to  carry  into  effect  the  provisions  of  said  sta- 
tute, and  that  the  divisions  of  all  persons  into  the  classified  and 
unclassified  lists  was  legal,  and  that  the  statute  in  question  4861- 
31  or  those  sections  under  controversy  in  that  suit  were  legal, 
and  especially  passed  upon  486-7  first  and  486-14  especially 
paragraph  2,  which  paragraph  2  is  involved  in  the  discussion 
of  the  case  at  bar.     This  section  reads  as  follows: 
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''In  case  of  a  vacancy  in  a  position  in  the  classified  service 
where  peculiar  and  exceptional  qualifications  of  a  scientific, 
managerial,  professional,  or  educational  character  are  required, 
and  upon  satisfactory  evidence  that  for  special  reasons  competi- 
tion in  such  special  case  is  impracticable  and  that  the  position 
can  best  be  filled  by  a  selection  of  some  designated  person  of 
high  and  recognized  attainments  in  such  qualities,  the  commis- 
sion may  suspend  the  provisions  of  the  statute  requiring  competi- 
tion in  such  case,  but  no  suspension  shall  be  general  in  its 
application  to  such  place,  and  all  such  cases  of  suspension  shall 
be  reported  in  the  annual  report  of  tbe  commission  with  the 
reasons  for  the  same." 

It  seems  to  be  admitted  that  there  is  no  other  defect  in  this 
ease  in  the  filling  of  the  position  of  chief  of  Animal  Industry, 
except  the  claim  of  the  plaintifl'  that  the  Stat«  Civil  Service 
Commission  had  not  the  power  to  delegate  to  the  appointing 
power,  in  this  case  Director  Thome,  the  naming  of  the  person 
for  the  position,  a  person  of  high  and  recognized  attainments. 

Said  Civil  Service  Commision  has  been  proceeding  on  the 
theory  of  all  appointments  to  be  made  by  them  in  the  unclassified 
list  as  established  by  them  (and  it  now  appears  to  the  court 
that  this  position  is  in  the  unclassified  list),  of  allowing  the  ap> 
pointing  power  to  fill  the  vacancy,  lo  name  the  man,  without 
any  action  on  the  part  of  the  Civil  Service  Commission ;  that  the 
selection  of  some  designated  person  of  high  and  recognized  at- 
tainments in  the  qualities  necessary  for  said  position,  was  left 
to  the  discretion  of  the  appointing  power;  while  the  plaintilV 
claims  that  that  power  exists  in  the  said  Civil  Service  Coni- 
mision  and  can  not  be  delegated. 

I  have  .tried  to  make  myself  clear  on  the  issue  in  this  case, 
and  I  have  just  stated  it  as  near  as  T  can.  Tn  the  ease  at  bar, 
after  the  said  Civil  Service  Commission  had  placed  the  position 
of  chief  of  the  Department  of  Animal  Indusrty  in  the  unclassi- 
fied list,  and  notified  Director  Thorne  at  the  Station  of  that  fact, 
they  performed  no  other  act.  Prof.  Thome,  the  appointing 
power,  proceeded  to  fill  that  position  according  to  his  own  best 
judgment.  This  right  of  Director  Thorne  to  so  act,  is  disputed 
by  the  plaintiff.    The  action  of  the  Civil  Service  Commission  in 
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turning  this  appointing  power  over  to  Director  Thorne  is  dis- 
puted by  the  plaintiff,  and  it  is  denied  that  the  State  Civil 
Service  Commission,  notwithstanding  having  placed  this  oflSce 
m  the  unclassified  list  and  therefore  not  subject  to  competitive 
examination,  had  performed  their  full  duty  and  have  nothing 
further  to  do. 

This  question  has  never  been  directly  passed  upon  by  any 
court,  whose  decision  I  can  find. 

Does  the  mere  fact  that  the  State  Civil  Service  Commission 
Laving  e^cercise  their  judgment  and  discretion  and  having  found 
this  oflSce  to  be  such  jbl  one  as  it  is  not  practicable  to  fill  by 
competitive  examination  and  placing  the  same  in  the  unclassi- 
fied list,  relieve  them  of  all  further  duty  in  the  matter?  I  am 
unable  to  bring  mj'self  to  that  view.  I  believe  that  the  State; 
Civil  Service  Commission  has  a  further  duty  to  perform  as 
found  in  the  statutes,  and  under  their  own  rules  and  regulations 
While  it  is  true  that  said  paragi'aph  2  of  Section  486-14  speaks 
of  a  position  in  the  classified  list,  and  of  temporary  and  excep- 
tional appointments,  yet  Director  Thome  has  proceeded  under 
said  section  to  fill  said  vacancy  temporarily,  and  I  may  say  in 
passing  that  the  temporary  injunction  granted  on  the  8th  day  of 
October  is  still  in  force,  ana  no  other  appointment  has  been 
made,  but  it  is  claimed  that  Director  Thorne  has  the  power  to 
fill  the  vacancy  as  I  have  indicated,  without  any  act  on  the  part 
of  the  Civil  Service  Commission,  beyond  that  which  they  have  per- 
formed, that  is,  placing  said  office  in  the  unclassified  list ;  and  it 
is  claimed  in  the  answer  of  the  defendant  in  this  case  as  follows : 
**  After  said  orders  of  said  commission  the  request  for  the 
certification  of  the  names  of  eligibles  would  be  a  vain. thing,  as 
said  positions  were  no  longer  under  the  civil  service  lawfe  and 
regulations. ' ' 

The  orders  of  the  commission  above  referred  to  was  the  order 
transferring  the  position  of  chief  of  animal  industry  and  various 
other  scientific  positions,  into  the  unclassified  list,  but  the 
defendant  claims  in  his  answer  that  that  act  of  the  State  Civil 
Service  Commission  removed  this  position  from  any  act  of  the 
Civil  Service  laws,  and  that  said  position  was  not  under  the  Civil 
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Service  laws  as  above  quoted,  which,  in  effect,  claims  that  any  one 
in  the  unclassified  list  ceases  to  be  under  the  Civil  Service 
laws,  and  yet  the  constitution  provides  that  ''all  appointments 
and  promotions  in  Civil  Service  shall  be  according  to  merit  and 
fitness"  and  that  all  appointments  means  all  appointments  under 
the  state,  such  as  chief  of  animal  industry.  The  claim  of  the 
defendant  simply  wipes  out  the  constitutional  provisions  that 
all  employees,  agents  and  officers  of  the  state  shall  be  selected 
and  promoted  according  to  merit  and  fitness,  and  this  claim  is 
founded  upon  one  act  of  the  State  Civil  Service  Commission, 
that  they  have  placed  this  office  in  the  unclassified  list.  A  de- 
liberate nullification  of  the  constitutional  and  statutory  pro- 
Wsions  governing  the  Civil  Service  of  the  state  of  Ohio. 

I  do  not  believe  the  State  Civil  Ser\dce  Commission  can 
delegate  to  the  appointing  power  in  the  unclassified  list  the 
selection  of  some  person  of  high  and  recognized  attainments, 
even  though  they  have  decided  that  that  person  need  not  under- 
go a  competitive  examination.  It  is  a  plain  case  of  delegating 
their  authority  to  the  appointing  power  instead  of  exercising 
said  authority  themselves,  either  by  competitive  examination,  in 
a  proper  case  where  it  is  practicable,  or  selecting  a  person  of 
high  and  recognized  attainments,  where  it  is  not  practicable. 
They  performed  their  duties  under  the  first  class  in  certifying 
eligibles  under  the  competitive  examination,  and  why  should  it 
not  be  their  duty  to  select  the  eligibles  under  the  second  classifi- 
cation, or  the  unclassified  list  1 

I  hope  I  have  made  myself  clear  in  the  presentation  of  this 
matter.  The  issue  is  simple  in  the  case,  and  there  is  but  one 
isFue  and  that  is  this :  must  the  Civil  Service  Commission  act  in 
selecting  an  eligible  to  fill  a  position,  even  though  he  Was  in  the 
unclassified  list,  or  can  they  delegate  that  to  the  appointing 
power  t 

I  think  the  duty  is  encumbent  upon  the  State  Civil  Service 
Commission  to  perform  that  duty,  and  they  can  not  delegate 
that,  as  it  was  admitted  to  be  done  in  the  case  at  bar. 

From  the  exhibits  in  the  case,  especially  Exhibit  A,  appears 
the  action  of  the  State  Civil  Service  Commission  in  this  case, 
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in  which  they  have  set  aside  some  twenty  positions  in  the  Ohio 
Agricultural  Experiment  Station  as  in  the  unclassified  list  and 
allowed  the  Director,  with  the  consent  of  the  Board  of  Control, 
to  fill  them  all  arbitrarily,  delegating  him  as  the  person  to  select 
some  person  of  high  and  recognized  attainments  to  fill  each  said 
positions,  the  said  Civil  Service  Commission  having  found  that 
these  persons  required  technical  training  and  experience  in  a 
specialized  line  of  agricultural  work,  and  the  commission  having 
found  from  previous  attempts  to  create  eligible  lists  by  competi- 
tive examination  for  such  places,  that  competition  in  these  cases 
is  impracticable,  because  of  the  limited  competition  and  the 
specialized  requirements  of  the  positions  in  question. 

And  their  further  order  as  found  in  Exhibit  B,  that  they 
have  exempted  from  the  competitive,  classified  service  the  newly 
created  position  of  chief  of  the  department  of  animal  industry. 
That  they  have  made  said  exemption  under  the  provisions  of 
^  paragraph  12  of  Section  486-8  of  the  Civil  Service  law  for  the 
reason  that  it  appears  that  the  position  requires  technical  train- 
ing and  experience  in  a  specialized  line  of  agricultural  work 
and  that  competition  in  such  case  is  impracticable  because  of 
the  limited  field  for  competition  and  specialized  requirements 
of  the  position. 

We  are  not  finding  fault  with  the  action  of  the  Civil  Service 
Commission  in  placing  said  positions  in  the  unclassified  list  and 
waiving  the  necessity  for  competitive  examination,  although  it 
does  seem  to  the  court  that  the  Civil  Service  law  and  the  Con- 
stitution of  the  state  is  being  violated  in  spirit,  if  not  in  letter. 
This  court  does  criticise  the  Civil  Service  Commission  in  stop- 
ping after  the  passage  of  said  resolutions  and  certifying  the  same 
to  Director  Thorne,  and  from  that  time  on  allowing  Director 
Thome  to  act  as  the  State  Civil  Service  Commission  in  filling 
such  appointments.  We  ihink  it  was  the  duty  of  the  State  Civil 
Service  Commission  in  carrying  out  both  the  .spirit  and  letter 
of  the  law,  to  have  *' selected  some  designated  person  or  persons 
of  high  and  recognized  attainments  and  the  qualities  necessary 
to  fill  said  positions/'  and  certify  said  names  to  Director  Thome, 
which  was  not  done  in  this  case. 
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I  therefore  hold  that  the  allegations  of  the  petition  are  sus- 
tained by  the  law  and  the  evidence,  and  that  the  appointment 
of  £.  B.  Forbes  to  said  position  was  illegal  and  void.  And  it 
now  appearing  to  the  court  that  said  £.  B.  Forbes  has  resigned 
said  position  and  left  said  Station,  and  that  said  position  is 
vacant,  it  is  ordered  that  a  mandatory  injunction  issue  to  the 
defendant  to  request  the  Civil  Service  Commission  for  a  list  of 
eligibles  for  said  position  under  the  unclassified  Civil  Service 
laws  of  the  state.  Said  temporary  injunction  is  made  perpetual 
as  prayed  for  in  said  petition.  To  all  of  which  rulings,  and  find- 
ings of  the  court  the  defendant  excepts,  and  exceptions  are 
gi*anted  to  the  defendant.  Motion  for  a  new  trial,  if  filed,  is 
overruled,  and  bond  of  appeal,  if  necessary  in  this  case,  is  fixed 
at  the  sum  of  two  hundred  dollars. 


OFFSETTING  CREDITS  BY  DEBTS  IN  A  TAX  RETURN. 

Common  Pleas  Court  of  Cuyahoga  County. 

The  White  Motor  Compant  v.  John  J.  Boyle  and  John  A. 

Zangeble. 

Decided,  June  13.   1921. 

Taxation — Statutory  Phrase  '^LcgaL  Bond  FicU  Debts"  as  Applied  to 
a  Tax  Return — Not  Used  in  the  Narrow,  Technical  Sense — All 
Debts  Legally  Owing  Deductible  from  Credifs. 

In  listing  personal  property  for  taxation,  the  owner  is  entitled  to  de- 
duct from  nig  credits  all  debts  and  obligations  due  and  existing, 
regardless  of  whether  founded  on  a  consideration  ^fctually  received, 
and  including  an  obligation  to  pay  taxes  to  the  federal  government. 

Levinb,  J. 

The  plaintiff,  the  White  Motor  Company,  seeks  to  enjoin 
John  A.  Zangerle,  as  auditor,  and  John  J.  Boyle,  as  treasurer, 
of  Cuyahoga  county,  from  adding  to  its  tax  return  credits  to 
the  amount  of  $1,233,000  and  from  collecting  taxes  on  same. 

The  operative  facts-  necessary  to  a  determination  of  this  case 
are  as  follows: 
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During  the  month  of  May,  1919,  the  plaintiff  filed  with  the 
defendant,  John  A.  Zangerle,  as  auditor  of  Cuyahoga  county, 
its  tax  return  for  the  year  1919,  showing  the  total  of  its  personal 
property  subject  to  taxation  as  $6,982,000,  distributed  as  fol- 
lows: 

Moneys  in  possession  or  on  deposit  subject  to  order, 

on  listing  day,  1919   $   682,000.00 

Average  value  of  raw  material,  materials  in  process 

of  manufacture,  and  finished  articles   5,114,000.00 

Tools  and  machinery   1,186,000.00 

No  return  was  made  by  the  plaintiff  of  any  credits  owned 
by  it.  The  reason  assigned  for  that  omission  is,  that  the  total 
of  legal,  bona  fide  debts,  owing  by  said  company,  was  greater 
than  the  total  of  all  credits  owned  by  it,  as  follows : 

Total  credits    $4,940,866.00 

Total  debts    6,732,107.00 


« 


The  plaintiff  claims  that  it  was  entitled  to  set  off  this  last 
item  of  total  indebtedness,  therefore  leaving  no  net  credits 
subject  to  taxation  in  Cuyahoga  county. 

In  the  sum  of  $6,732,107,  being  the  sum  total  of  all  its  debte, 
was  included  the  amount  of  $3,025,000,  owing  by  the  plaintiff 
to  the  government  of  the  United  States,  for  income  and  excess 
profit  taxes  for  the  year  ending  Dec.  31,  1918.  The  plaintiff 
claims  the  right  to  include  this  amount  in  its  legal,  bona  fide 
debts.  The  defendant,  John  A .  Zangerle,  auditor  of  Cuyahoga 
county,  refused  to  permit  the  plaintiff  to  include  in  its  legal, 
bo7ia  fide  debts,  said  amount  of  $3,025,000,  owing  by  it  to  the 
government  of  the  United  States  for  income  and  excess  profit 
taxes  for  the  year  ending  Dec.  31,  1918,  as  above  stated. 

Deducting  this  amount  of  $3,025,000  from  the  total  indebted- 
ness of  the  White  Motor  Company,  leaves  a  balance  of  $3,717,- 
107,  as  the  total  of  legal  bona  fide  debts  of  the  plaintiff.  Hold- 
ing to  that  view,  the  county  auditor  accordingly  allowed  only 
said  amount  of  $3,717,107  to  be  deducted  from  the  company's 
total  credits  of  $4,940,866,  leaving  an  item  of  net  credits  in 
the  amount  of  $1,233,000.     The  county  auditor  entered  upon 
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the  tax  list,  or  duplkate,  this  last  item,  as  taxable  against  the 
plaintiff  for  the  year  1919. 

The  right  of  the  plaintiff  company  to  include  the  amount 
owing  by  it  to  the  government  of  the  United  States,  as  income 
and  excess  profit  taxes,  in  its  legal,  bona  fide  debts,  rests  en- 
tirely upon  the  interpretation  of  Section  5327,  General  Code 
of  Ohio,  reading  as  follows : 


a 


Credits.  The  term  *  credits'  as  so  used,  means  the  excess 
of  the  sum  of  all  legal  claims  and  demands,  whether  for  money 
or  other  valuable  thing,  or  for  labor  or  service  due  or  to  be- 
come due  to  the  person  liable  to  pay  taxes  thereon,  including 
deposits  in  banks  or  with  persons  in  or  out  of  the  state,  other 
than  such  as  are  held  to  be  money,  as  hereinbefore  defined,  when 
added  together,  estimating  every  such  claim  or  demand  at  its 
true  value  in  money,  over  and  above  the  sum  of  legal  bona  fide 
debts  owing  by  such  person.  In  making  up  the  sum  of  such 
debts  owing,  there  shall  not  be  taken  into  account  •  *  *  an 
acknowledgment  of  indebtedness,  unless  founded  on  some  con- 
sideration actually  received,  and  believed  at  the  time  of  making 
such  acknowledgment  to  be  a  full  consideration  therefor.'' 

What  is  the  meaning  of  the  phrase,  **  legal,  bona  fide  debts 
owing  by  such  person  T'  The  defendants  contend  that  the  debts 
contemplated  by  the  statute  are  such  only  as  are  founded  on 
a  consideration  actually  received  by  the  debtor  from  the  cred- 
itor; in  other  words,  a  debt  which  arose  from  contractual  rela- 
tions between  the  debtor  and  the  creditor.  The  plaintiff  con- 
tends that  the  phrase,  ** legal,  bona  fide  debts"  contemplates  all 
obligations  due  and  existing,  regardless  of  how  the  obligation 
arose. 

A  careful  perusal  of  the  authorities  cited  in  counsel's  briefs 
discloses  that,  in  a  strict,  technical  sense,  '*debt"  implies  an 
obligation  arising  from  contract;  or,  to  use  the  language  of 
counsel  for  defendant,  **a  debt  for  which  a  consideration  was 
actually  received  by  the  debtor." 

A  tax,  in  its  essential  characteristics,  is  technically  not  a 
**debt."  It  is  an  impost,  levied  by  authority  of  government 
upon  its  citizens  for  the  support  of  the  state.  It  is  not  founded 
on  contract  nor  agreement. 
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In  an  enlarged  sense,  the  word  ^Mebt"  means  a  duty  to  pay 
on  any  ground,  and,  in  this  sense,  includes  a  tax. 

In  the  case  of  CHUion  Co.  v.  Westwood  County,  13  Pac,  324, 
or  14  Ore.,  525,  the  court  holds: 

''  'Debt,'  in  an  enlarged  sense,  means  a  duty  to  pay  on  any 
ground,  and,  in  this  sense,  includes  a  tax,  though  in  a  strict, 
technical  sense,  a  tax  is  not  a  debt. 


9  9 


Applying  to  the  phrase,  '4egal  bona  fide  debts,"  a  strict, 
technical  definition,  it  would  necessarily  exclude  taxes.  Ap- 
plying to  the  phrase,  'Uegal  bona  fide  debts,"  the  meaning  of 
the  word  '"debt,"  in  an  enlarged  sense,  it  would  include  all 
obligations  due  and  existing  on  any  gp:t)und,  and  would  there- 
fore include  taxes. 

What  was  the  intent  of  the  Legislature?  Did  it  intend  to 
use  the  word  ''debt"  in  a  strict,  technical  sense,  or  did  it  intend 
to  use  the  same  in  an  enlarged  sense  f  Upon  the  answer  to  that 
question  rests  the  determination  of  this  case. 

An  early  act,  passed  by  the  General  Assembly,  April  13,  1852 
(50  Laws  of  Ohio,  151),  dealt  with  the  subject  of  taxation.  Sec- 
tion 10  of  said  act  is  pertinent  to  the  purpose  of  this  inquiry : 

" '  In  making  up  the  amount  of  moneys  and  credits  which  any 
person  is  required  to  list  for  himself  or  any  other  person,  com- 
pany or  corporation,  he  shall  be  entitled  to  deduct  from  the 
gross  amount  all  moneys  and  credits,  the  amount  of  all  bona  fide 
debts  owing  by  such  person,  company  or  corporation,  to  any 
other  person,  company  or  corporation,  for  a  consideration  re- 
ceived.'' 

This  last  section  was  held  unconstitutional,  in  Exchange  Bank 
of  Cfilumbus  V.  Hines,  3  0.  S.,  1. 

To  remedy  the  defects  of  said  Section  10,  the  General  As- 
sembly  of  Ohio  passed  the  act  of  April  1,  1856  (53  Laws  of 
Ohio  52) : 

"The  term  'credits'  shall  be  held  to  mean  the  excess  of  the 
sum  of  all  legal  claims  and  demands,  whether  for  money  or  any 
other  valuable  thing"  •  •  •  "when  added  together,  over 
and  above  the  sum  of  the  legal  bona  fide  debts  owing  by  such 
person." 
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Note  the  important  omission  of  the  phrase,  ^'for  a  considera- 
tion received." 

.  Section  5327,  General  Code  of  Ohio,  likewise  omits  the  phrase, 
"for  a  consideration  received."  It  is  therefore  apparent  that 
the  Legislature  did  not  intend  to  qualify  the  phrase,  '*  legal, 
hoTia  fide  debts,"  so  as  to  limit  the  same  to  such  debts  only,  for 
which  a  consideration  was  received  by  the  debtor. 

Counsel  for  the  defendants  points  to  the  language  of  the 
last  part  of  Section  5327,  as  follows: 

''In  making  up  the  sum  of  such  debts  owing,  there  shall  not 
be  taken  into  account  •  •  *  an  acknowledgment  of  indeb- 
tedness, unless  founded  on  some  consideration  actually  received, 
and  believed  at  the  time  of  making  such  acknowledgment  to  be 
a  full  consideration  therefor." 

Claiming  that  this  last-quoted  language  supports  the  conten- 
tion that  the  phrase,  ** legal  bona  fide  debts"  is  limited  to  such 
debts  only,  for  which  a  consideration  was  received  by  the  debtor. 
In  this  the  court  can  not  concur.  An  acknowledgment  of  in- 
debtedness must  be  differentiated  from  ' '  legal,  bona  fide  debts. ' ' 
The  above-quoted  language  was  intended  by  the  Legislature  to 
prevent  fraud  and  imposition  on  the  part  of  taxpayers,  and  it 
therefore  provides  that  in  making  up  the  sum  of  legal,  bona  fide 
debts  owing,  no  acknowledgment  of  indebtedness,  such  as  the 
signing  of  promissory  notes,  or  any  other  form  of  evidencing 
indebtedness,  can  be  taken  into  account,  unless  such  acknowl- 
edgment of  indebtedness  is  founded  on  a  consideration  actually 
received  by  the  debtor. 

There  is  undoubtedly  significance  in  the  omission  of  the 
phrase,  **for  a  consideration  received,"  following  the  phrase, 
**over  and  above  the  sum  of  legal,  bona  fide  debts  owing  by 
such  person,"  and  which  was  present  in  Section  10  of  the  act 
of  April  13,  1852,  heretofore  referred  to. 

I  shall  refer  to  other  sections  of  the  General  Code,  as  help- 
ful to  our  inquiry. 

Section  5697: 

*^How  treasurer  to  collect  delinquent  personal  tax.  When 
personal  taxes  stand  charged  against  a  person,  and  are  not 


868  CUYAHOGA  COUNTY  COMMON  PLEAS. 

Wblte  Motor  Co.  v.  Boyle  et  al.       (VoL  M  (NA) 

paid  within  the  time  prescribed  by  law  for  the  payment  of  such 
taxes,  the  treasurer,  in  addition  to  any  other  remedy  provided 
by  law  for  the  collection  of  personal  taxes,  shall  enforce  the 
collection  thereof  bv  a  civil  action  in  the  name  of  such  treas- 
urer  against  such  person  for  the  recovery  of  unpaid  taxes.  It 
shall  be  sufficient,  having  made  proper  parties  to  the  suit,  for 
the  treasurer  to  allege  in  his  bill  of  particulars  or  petition  that 
the  taxes  stand  charged  upon  the  duplicate  of  the  county  against 
such  person,  that  they  are  due  and  unpaid,  and  that  such  per- 
son is  indebted  in  the  amount  appearing  to  be  due  on  the  dupli- 
cate. "  I 

Note  the  language  of  the  Legislature,  **that  such  person  in 
indebted,"  meaning  thereby  the  obligation  to  pay  taxes. 
Section  5698: 

*'0n  the  trial  of  the  action  provided  in  the  next  preceding 
section,  if  it  is  found  that  such  person  is  indebted,  judgment 
shall  be  rendered  in  favor  of  the  treasurer  prosecuting  the  ac- 
tion, as  in  other  cases. 

'^The  judgment  debtor"  (speaking  of  the  person  against 
whom  the  action  was  brought  and  judgment  taken)  ** shall  not 
be  entitled  to  the  benefit  of  the  laws  for  stay  of  execution  or  ex- 
emption of  homestead,  or  other  property,  from  levj"  or  sale  on 
execution  in  the  enforcement  of  such  judgment." 

But  Section  10714,  which  deals  with  the  duty  of  executors 
and  administrators  to  pay  debts,  reads  as  follows: 

'* Order  in  which  debts  are  to  be  paid:  *  •  *  4.  Public 
rates  and  taxes." 

Herein  the  Legislature  expressly  speaks  of  public  taxes  as 
debts. 

Recurring  to  Section  5327,  and  the  phrase,  "legal,  bona  fide 
debts,"  used  in  that  section;  what  was  the  purpose  of  this  sec- 
tion, which  in  substance  provides  that  ''legal,  bona  fide  debts" 
may  be  set  oflF  against  credits,  and  that  net  credits  only  are  tax- 
able? There  is  but  one  answer.  The  Legislature  apparently 
recognized  the  injustice  of  taxing  credits,  without  regard  to 
legal,  bona  fide  debts  owing  by  the  person  whose  credits  are 
sought  to  be  taxed.  Credits  do  not  constitute  a  correct  criter- 
ion or  representation  of  what  a  person  possessing  same  owns 
as  his  personal  property.    The  injustice  of  taxing  credits  with- 
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out  regard  to  debts  is  not  a  debatable  question.    By  force  of 
said  Section  5327,  balances  only  may  be  taxed. 

In  this,  the  Legislature  followed  not  only  the  dictates  of  jus- 
tice, but  also  sound  business  policy,  recognizing  that  a  correct 
estimate  of  the  financial  standing  of  an  individual  or  corpora- 
lion  can  not  be  ascertained  unless  both  sides  of  the  ledger,  debit 
as  well  as  credit,  are  considered,  and  a  trial  balance  struck. 
Bearing  in  mind  the  purpose  of  the  Legislature,  it  is  presumed 
that  the  language  used  by  it  was  intended  to  be  broad  enough 
to  carry  out  said  purpose.  If  the  contention  of  the  defend- 
ants is  correct,  that  the  phrase,  *' legal,  ho7ia  fide  debts"  is  in- 
tended in  a  strict,  technical  sense,  and  is  therefore  limited  to 
such  debts  only  as  arise  from  contractual  relations  between 
debtor  and  creditor,  and  for  which  a  consideration  was  received 
by  the  debtor,  and  necessarily  excluding  the  obligation  to  pay 
taxes  to  the  government,  then  the  Legislature  failed  of  its  pur- 
pose, which  was  to  tax  net  credits,  or  balances,  only. 

The  strict,  technical  construction  sought  for  by  the  defend- 
ants, is,  to  my  mind,  inimical  to  the  ends  of  justice,  and  would 
prove  a  source  of  oppression  of  the  citizens  of  the  state.  The 
effect  of  it  would  be  to  tax  individuals  and  corporations  on  per- 
sonal property  which  they  do  not,  in  fact,  own  or  possess.  There 
are  numberless  obligations  to  pay,  which  arise  other  than  from 
contractual  relations.  The  obligations  are  nevertheless  due  and 
existing,  and  necessarily  affect  the  value  of  the  credits  sought 
to  be  taxed. 

The  liberal  construction  of  the  phrase,  *Megal,  bona  fide 
debts,"  sought  for  by  the  plaintiff,  is  more  in  conformity  with 
abstract  justice,  and  the  very  purpose  which  the  Legislature 
had,  in  passing  said  Section  5327. 

Referenee  is  made  to  the  case  of  Bayliss  v.  City  of  Des  Moines, 
127  la.,  124.     The  syllabus  of  the  case  is  as  follows: 

**The  term  'debt,'  as  used  in  Code,  Section  1311,  does  not  in- 
clude delinquent  taxes,  in  the  sense  that  the  statute  author- 
izes a  taxpayer  to  set  forth  against  the  assessment  of  his  moneys 
and  credits,  the  unpaid  taxes  of  a  previous  year,  as  a  debt  in 
good  faith  owing  by  him." 

It  is  pointed  out  to  this  court  that,  if  the  term  *' legal,  bona 
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fide  debts"  is  broad  enough  to  include  an  obligation  to  pay 
taxes,  that  persons  and  corporations  within  this  state  who  are 
delinquent  in  the  payment  of  their  obligation  to  pay  taxes,  will 
be  enabled  to  off-set  the  unpaid  taxes  of  a  previous  year  or 
years,  as  debts,  thereby  causing  great  loss  to  the  state.  This 
contention  is  groundless,  for  emphasis  must  be  placed  upon  the 
words,  "bona  fide."  Such  delinquent  taxes,  while  they  may 
be  considered  legal  debts,  are  not  bona  fide  within  the  meaning 
of  the  section. 

The  obligation  of  this  plaintiff  to  pay  to  the  government  of 
the  United  States,  income  and  excess  profit  taxes,  is  personal 
in  its  character,  and  is  a  legal  obligation.  There  is  no  question 
as  to  the  good  faith  of  this  legal  obligation,  and  it  is,  there- 
fore, bona  fide. 

I  therefore  hold  that  the  Legislature  intended  the  phrase, 
** legal,  bona  fide  debts,"  as  used  in  Section  5327,  to  cover  all 
obligations  to  pay  money,  due  and  existing,  on  any  ground,  and 
includes  the  obligation  to  pay  taxes  to  the  government.  The 
test  is  not  how  the  debt  arose,  but  is  it  legally  due  and  existing, 
and  bona  fidef 

The  plaintiff  was  entitled  to  include  the  amount  of  $3,025,000 
owing  by  it  to  the  government  of  the  United  States,  for  income 
and  excess  profit  taxes  for  the  year  ending  Dec.  31,  1918,  in  its 
legal,  bonn  fide  debts,  and  to  set  off  the  same  against  credits 
owned  by  it. 

Various  other  considerations  have  been  urged  upon  this  court, 
in  support  of  a  strict,  technical  definition  of  the  word  ** debts," 
as  used  in  the  statute,  among  them  the  loss  that  would  ensue  to 
the  state.  In  this,  I  can  not  concur.  The  state  can  not  be  said 
to  lose  by  failing  to  obtain  or  keep  money  or  funds  to  which  it 
is  not  legally  entitled.  It  should  not  seek  to  enrich  itself  by 
oppressive  or  illegal  means.  I  have  no  doubt  that  the  state 
authorities  are  actuated  by  a  noble  sense  of  duty  in  seeking  to 
bring  to  the  public  treasury  all  possible  funds.  The  ends  of 
justice,  however,  require  otherwise,  and  I  therefore  grant  the 
prayer  of  plaintiff's  petition. 

The  defendants  are  permanently  enjoined  as  prayed  for  in 
said  petition. 
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VENDOR'S  LIEN  SUPPORTED  BY  EQUITABLE  INTEREST  IN 

THE  LAND  CONVEYED. 

Common  Pleas  Court  of  Pike  County. 
Ray  Brown  v.  John  Carr  and  Juua  Carr. 

Decided  June   10,    1921. 

Vendor*s  Lien  Not  Waived  as  ioj'iirchascr — By  Acceptance  of  Mortgage 
Containing  False  Corenants — Purchaser  May  Rely  on  Express  Cove- 
nants— Notwithstanding  Opportunity  io  Ascertain  the  Truth  as  to 
the  Title, 

1.  A  owns  a  tract  of  land ;  B  arranges  for  its  purchase.  B  also  makes  a 

deal  with  C  whereby  C  is  to  take  the  property  owned  by  A.  B  pays 
the  consideration  to  A  and  A  makes  the  deed  direct  to  C.  G  does 
not  pay  all  the  purchase  money  to  B. 

Held: — That  B  had  an  equitable  title  in  the  land  suflScient  to  sup- 
port a  vendor's  lien  in  his  favor  for  the  unpaid  purchase  money 
owing  him  by  C. 

2.  A  vendor's  lien  is  not  waived  as  to  the  purchaser,  when  the  vendor 

accepts  from  the  purchaser  a  mortgage  containing  false  covenants 
without  knowledge  of  the  falsity. 

3.  When  a  grantee  or  mortgagee  protects  himself  by  express  covenants. 

he  is  not  required  to  go  further,  even  though  the  means  by  which 
he  could  have  fully  informed  himself  as  to  the  title  are  at  hand. 

Blair  c&  Bimr  and  Levi  B.  Moore,  for  plaintiff. 

Theodore  K-  Funk  and  Luther  A.  Thompson,  for  defendants. 

Stephenson,  J. 

Plaintiff  for  a  cause  of  action  against  the  defendants  John 
Carr  and  Julia  Carr  claims  that  on  or  about   September  5, 
1919,  he  bargained  and  sold  to  defendants  a  tract  of  land,  to 
wit: 


<<  2i:. 


Situated  in  township  of  Union,  in  the  county  of  Pike  and 
state  of  Ohio — Beings  the  southwest  quarter  of  the  southeast 
quarter  of  section  thirty-six  (36),  township  four  (4)  of  range 
twenty-one  (21),  containing  forty  (40)  acres/'  for  the  sum 
of  $1,200,  which  defendants  agreed  to  pay  or  secure  to  be  paid 
to  plaintiff. 
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That  at  the  time  of  said  sale,  plaiiititf  was  the  equitabi»* 
owner  of  said  land,  having  purchased  and  paid  Arthur  Gross 
therefor,  but  the  title  still  remained  in  said  Arthur  Gross,  who 
agreed  and  was  ready  and  willing  to  make  title  to  said  lands 
to  plaintiff  or  to  whomsoever  plaintiff  might  direct ;  that  defend- 
ants with  full  knowledge  of  the  facts  and  with  the  pur|)ose  and 
Intention  of  unlawfully  and  fraudulently  getting  the  title  and 
possession  of  said  lands  themselves,  agreed  to  pay  plaintiff 
therefor  the  sum  of  $1,200,  $800  of  which  was  to  be  paid  and 
was  paid  plaintiff  by  way  of  part  payment  on  real  estate  deeded 
by  the  defendants  to  plaintiff  and  $400  of  which  was  to  be  paid 
in  two  equal  installments  of  $200  each  in  one  and  two  years 
and  to  be  properly  and  fully  secured. 

Plaintiff  further  says  that  defendants  w-ith  the  purpose  and 
intention  of  defrauding  plaintiff  and  to  induce  him  to  procure 
the  title  and  possession  of  said  land  to  be  made  and  given  to 
them  by  said  Arthur  Gross,  and  to  induce  plaintiff  to  accept 
and  receive  a  mortgage  on  the  real  estate  hereinafter  described 
as  security  for  said  sum  of  $400,  did  falsely  and  fraudulently 
represent  to  plaintiff  that  they  were  at  the  time  the  owners  in 
foe  of  the  following  described  real  estate: 

*  *  Situate  in  the  county  of  Scioto  and  state  of  Ohio  and  in  the 
township  of  Jefferson  and  bounded  and  described  as  follows: 
being  the  west  one  half  of  the  northwest  quarter  of  section  22, 
township  3,  on  range  21,  containing  80  acres  more  or  less  and 
that  the  same  was  free  and  unincumbered." 

Plaintiff  says  that  at  the  time  of  said  transaction  he  was  lead 
to  believe  and  did  believe  that  the  title  to  the  last  described  real 
estate  was  in  defendants  and  was  free  and  unincumbered  and 
was  further  lead  to  and  did  direct  said  Arthur  Gross  to  make 
the  title  and  deliver  possession  of  the  lands  first  herein  described 
to  defendants  and  did  accept  and  receive  a  mortgage  from  de- 
fendants on  the  lands  last  described  to  secure  said  sum  of  $400, 
payable  in  one  and  two  years. 

He  says  that  defendants  were  not  at  said  time  and  are  not 
now  the  owners  of  said  second  tract  herein  described,  owning 
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only  the  undivided  one-eighth  interest  therein ;  that  at  the  time 
they  so  falsely  and  fraudulently  made  said  representations, 
they  well  knew  said  representations  to  be  false  and  fraudulent. 

Plaintiff  further  says  that  the  interest  of  defendants  in  said 
premises  is  wholly  insufficient  to  secure  his  said  claim,  all  of 
which  was  well  known  at  the  time  to  defendants;  that  defend- 
ants have  no  other  property  upon  which  execution  may  be  leg- 
ally levied. 

He  further  says  he  has  requested  defendants  to  secure  said 
sum  of  $400  as  they  agreed  to  do,  which  defendants  have  re- 
fused to  do.  lie  therefore  brings  into  court  the  mortgage  given 
by  defendants  to  plaintiff  and  tenders  the  same  to  defendants, 
lie  says  that  defendants  are  threatening  to,  and  will  unless 
restrained  by  an  order  of  this  court,  encumber  and  sell  said 
first  tract  herein  described  in  order  to  prevent  plaintiff  from 
collecting  said  $400.  He  prays  that  defendants  be  restrained 
and  enjoined  from  encumbering  or  selling  said  first  tract  herein 
mentioned;  that  a  lien  be  decreed  him  on  said  first  tract  herein 
described  to  secure  said  sum  of  $400  and  for  all  proper  relief. 

Plaintiff  by  amendment  to  his  petition  claims  that  the  $800 
paid  plaintiff  was  paid  as  follows:  defendants  executed  and  de- 
livered to  plaintiff  their  deed  of  general  warranty  for  the  fol- 
lowing described  real  estate :  Lot  No.  25  of  the  North  Moreland 
Addition  to  the  village  of  New  Boston,  Scioto  county,  Ohio,  for 
the  real  consideration  of  $2,650  to  be  paid  as  follows:  $800 
to  be  applied  upon  the  premises  conveyed  to  defendants;  $1,- 
400  to  be  paid  by  plaintiff  on  a  mortgage  held  by  the  Royal 
Savings  &  Loan  Co.,  given  by  defendants  on  said  premises,  and 
$450  to  be  paid  to  the  Leet  Lumber  Co.  upon  a  lion  heM  by  said 
company  on  said  premises. 

That  the  deed  of  defendants  conveying  said  lot  in  New  Bos- 
ton contained  the  following  covenants: 

*'And  the  said  Julia  Carr  and  John  Carr  do  hereby  cove- 
nant and  warrant  that  the  title  so  conveyed,  is  clear,  free  and 
unincumbered  and  that  they  will  defend  the  same  against  the 
lawful  claims  of  all  persons  whomsoever." 


That  at  the  time  of  making  and  delivering  said  deed,  said 
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premises  were  subject  to  a  mortgage  executed  and  delivered 
to  the  Royal  Savings  &  Loan  Co.,  on  or  about  October  18,  1917, 
by  the  then  owners,  Charles  Fitch  and  Stella  Fitch,  predeces- 
sors in  title  to  the  defendants  to  secure  the  sum  of  $1,800  and 
interest,  and  which  mortgage  was  recorded  in  Vol.  91,  page 
369  of  the  records  of  mortgages  of  Scioto  county,  Ohio;  that 
certain  payments  had  been  made  on  said  mortgage,  so  that  on 
September  5,  1919,  there  was  a  balance  due  and  owing  thereon 
of  the  sum  of  $1,412.67. 

Plaintiff  says  that  there  was  likewise  a  mortgage  on  said 
premises  executed  and  delivered  by  the  aforesaid  Charles  Fitch 
and  Stella  Fitch  on  January  7,  1918,  to  secure  the  payment  of 
$500  and  interest ;  that  certain  payments  had  been  made  thereon 
so  that  at  the  date  of  transfer  to  plaintiff  there  was  due 
thereon  the  sum  of  $467.25. 

Plaintiff  further  says  that  at  the  time  of  the  making  and 
delivering  of  said  deed  by  defendants  to  plaintiff,  said  premises 
were  subject  to  state  and  county  taxes  for  the  year  1918  in 
the  sum  of  $19.80.  and  there  had  been  levied  and  placed  on 
the  duplicate  for  collection  state  and  county  taxes  for  the 
year  1919,  $19.32,  none  of  which  had  been  paid  and  which 
plaintiff  has  since  paid  and  he  further  says  that  on  Sept.  5, 
1919,  one  of  said  notes  became  due,  no  part  of  which  has  been 
paid,  and  he  prays  an  accounting  between  the  parties  to  the 
transaction,  that  the  amount  due  plaintiff  from  defendants  be 
ascertained  and  declared  to  be  a  lien  on  the  premises  deeded  by 
plaintiff  to  defendants. 

Defendants  John  Carr  and  Julia  Carr  admit  that  on  or  about 
September  5,  1919,  they  entered  into  an  agreement  by  the  terms 
of  which  they  were  to  receive  a  deed  of  general  warranty  with 
release  of  dower  for  the  property  first  described  in  plaintiff's 
petition,  but  they  say  that  the  consideration  therefor  to  be  paid 
by  them  was  to  be  whatever  sum  of  money  plaintiff  would  be 
required  to  pay  Arthur  Gross  therefor,  and  they  deny  each 
and  every  other  allegation  of  plaintiff's  petition. 

Defendants  by  way  of  cross  petition  say  that  a  short  time 
prior  to  Sept.  5,  1919,  they  and  John  Conkel  who  is  father-in- 
law  of  plaintiff  and  who  is  the  real  plaintiff  herein,  entered 
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into  an  agreement  the  terms  of  which  were  (finally)  agreed  to 
on  Or  about  Sept.  5,  1919,  and  by  said  terms  they  were  to  pay 
John  Conkel  whatever  sum  of  money  he  would  have  to  pay 
Arthur  Qross  for  the  premises  first  described  in  plaintiff's 
petition;  that  John  Conkel  acting  for  plaintiif  and  for  himself 
agreed  to  accept  from  defendants  a  deed  for  a  certain  piece 
01  property  located  in  New  Boston,  Scioto  county,  Ohio,  at  the 
agreed  price  of  $800  and  the  balance  of  the  purchase  price  was 
to  be  secured  by  mortgage  on  real  estate  owned  by  the  defend- 
ants and  their  sons  in  Scioto  county,  Ohio. 

They  say  that  acting  in  good  faith  they  relied  on  the  prom- 
ises, statements  and  representations  of  plaintiff  and  John  Con- 
kel, who  was  acting  both  for  himself  and  plaintiff,  when  said 
John  Conkel  and  plaintiff  represented  that  they  paid  the  sum 
of  $1,200  for  the  property  first  described  in  plaintiff's  petition; 
that  defendants  executed  a  deed  in  accordance  with  their  agree- 
ment for  the  premises  located  in  New  Boston,  Scioto  county, 
Ohio,  at  the  agreed  price  of  $800,  and  that  there  would  have 
been  due  to  said  Conkel  and  plaintiff,  if  tliey  had  made  no 
misrepresentations,  the  sum  of  $400. 

That  thereupon  they  submitted  to  plaintiff  and  Conkel  a  deed 
for  the  80  acres  of  land  in  Jefferson  township,  Scioto  county, 
which  deed  showed  who  owned  said  tract  of  land,  and  plaint- 
iff through  his  agent  prepared  a  mortgage  on  said  real  estate 
and  defendants  signed  the  same  in  accordance  with  their  agree- 
ment, as  instructed  and  directed  bv  said  John  Conkel  and  his 
agent  who  prepared  the  papers  for  defendant's  signature. 

They  say  they  are  unacquainted  with  legal  terms  and  phrases 
and  the  proper  manner  of  executing  a  mortgage;  that  they  de- 
livered, as  aforesaid,  to  plaintiff,  the  original  deed  held  by 
them  for  the  property  upon  which  they  were  to  execute  the 
mortgage;  that  they  instructed  plaintiff  to  prepare  the  papers 
necessary  to  carry  out  their  contract;  that  plaintiff  did  so  and 
that  if  any  of  said  papers  were  in  any  degree  incorrectly  exe- 
cuted, that  it  was  and  is  the  fault  of  plaintiff  and;  said  John 
Conkel  acting  for  himself  and  plaintiff. 

Defendants  further  claim  that  Conkel  acting  for  himself 
and  plaintiff  stated  and  represented  to  defendants  that  he  posi- 
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tively  would  not  make  a  profit  off  of  them  on  the  property  first 
described  in  plaintiff's  petition;  that  he  would  turn  tlie  same 
over  to  them  for  exactly  what  he  or  plaintiff  had  to  pay  for 
the  property,  and  that  both  Conkel  and-  plaintiff  represented 
that  they  were  compelled  to  pay  $1,200  for  the  Arthur  Groas 
real  estate;  that  Conkel  and  plaintiff  willfully  and  knowingly 
misrepresented  to  defendants  the  amount  they  had  to  pay 
therefor  and  by  such  willful!,  false  and  malicious  misrepresen- 
tations secured  from  defendants  a  mortgage  for  $300  more 
than  they  should  have  (executed) ;  they  say  that  plaintiff  and 
Conkel,  acting  for  himself  and  plaintiff,  paid  to  Arthur  Gross 
for  the  aforesaid  real  estate  the  sum  of  $900  and  no  more,  and 
that  in  truth  and  in  fact,  to  carry  out  the  contract  defendants 
made  with  plaintiff  and  said  Conkel,  there  would  be  owing  to 
j^tlaintiff  or  to  said  John  Conkel  after  they  had  executed  the 
deed  for  the  property  in  New  Boston,  the  sum  of  $100;  that  said 
sura  of  $100  is  in  fact  the  only  and  entire  amount  defendants 
(yet)  owe  to  plaintiff  or  said  John  Conkel,  and  defendants  ask 
that  the  court  reform  said  mortgage  of  $400  and  correct  the 
same  in  conformity  with  the  agreement  between  defendants  and 
plaintiff'  and  said  Conkel  and  the  same  be  decreed  to  be  $100 
instead  of  $400;  that  plaintiff's  petition  be  dismissed  and  for 
such  other  and  further  relief  as  is  just  and  equitable. 

An  agreed  statement  establishes  the  mortgages  set  out  in  the 
petition  and  the  balances  due  on  each,  also  the  taxes  that  were 
a  lien  on  the  property  at  the  time  of  sale. 

At  the  time  of  the  trial,  counsel  was  advised  by  the  court  that 
the  issues  were  not  made  up  as  there  was  no  answer  to  the 
cross  petition  and  no  reply  to  the  answer,  and  it  was  agreed 
that  the  case  be  tried  on  the  theory  that  a  reply  had  been  filed 
denying  the  allegations  of  the  answer  and  cross  petition  and 
leave  was  granted  to  file  same,  and  while  the  reply  has  not 
been  filed,  it  has  been  placed  with  the  papers  and  may  now  be 
filed. 

The  reply  admits  John  Conkel  is  father-in-law  of  plaintiff; 
that  the  consideration  for  the  New  Boston  property  was  .*2,- 
650;  that  defendants  were  to  pay  plaintiff  $1,200  for  the  prop- 
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erty  conveyed  in  Pike  county  to  defendants,  and  defendants 
executed  a  deed  to  plaintiff  for  the  premises  located  in  New 
Boston  at  the  agreed  price  of  $2,650,  and  denies  each  arid  every 
other  allegation  contained  in  said  answer  and  cross  petition  con- 
tained, other  than  the  admission  of  facts  therein  stated  in  plaint- 
iff's petition  and  prays  as  in  the  petition. 

Two  issues  are  brought  into  this  cause  under  the  prayer  for 
an  accounting  that  are  not  stated  in  the  pleadings.  Evidence 
pro  and  con  was  offered  bearing  upon  such  issues.  In  fact 
there  is  no  dispute  along  that  particular  line.  These  issues 
grow  out  of  the  assumption  by  plaintiff  of  the  mortgage  on  the 
New  Boston  property  to  the  Royal  Savings  &  Loan  Co.  to  the 
e^ent  of  $1,400,  and  the  lien  of  the  Leet  Lumber  Co.  to  the  ex- 
tent of  $450.  As  a  matter  of  fact  the  Royal  Savings  &  Loan 
Co.'s  mortgage  amounted  to  $1,412.67,  and  the  line  of  the  Leet 
Lumber  Co.  amounted  to  $467.25,  there  being  an  excess  of 
$12.67  in  the  first  instance  and  $17.25  in  the  second.  Under 
all  the  evidence  the  court  is  of  opinion  that  the  defendants  John 
Carr  and  Julia  Carr  should  account  to  plaintiff  for  each  and 
both  said  amounts  and  so  finds. 

Defendants  should  also  account  to  plaintiff  for  the  taxes  that 
were  a  lien  on  the  New  Boston  property  at  the  time  of  sale. 

Coming  now  to  the  two  notes  for  $200  each  executed  and 
delivered  to  plaintiff  as  part  consideration  for  the  tract  of  land 
first  described  in  plaintiff's  petition  and  which  the  court  re- 
fers to  as  the  Gross  property.  These  notes  were  for  a  balance 
due  on  the  purchase  price  of  said  Gross  property,  and  a  court 
of  equity  will  declare  a  vendor's  lien  on  said  lands  for  the 
amount  of  said  notes  and  interest,  if  the  plaintiff  was  in  fact 
the  vendor  and  if  he  has  not  waived  his  lien. 

Was  he  the  vendor  in  fact?  The  admissions  in  defendant's 
answer  and  cross  petition  and  the  evidence  render  a  discussion 
of  this  proposition  unnecessary.  Just  one  reference  to  the  evi- 
dence disposes  of  this  proposition.  Arthur  Gross  was  defend- 
ants' witness  and  he  was  asked: 

**Q.  When  you  sold  your  farm  to  Mr.  Ray  Brown,  how  much 
did  you  ask  him  for  itt" 
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A.  I  sold  it  to  Mrs.  Carr.  The  check  in  payment  was  made 
out  by  Ray  Brown  to  John  Conkel  and  endorsed  by  him. 

Q.     How  much  did  Mr.  Brown  pay  you  for  the  farm? 

A.     Nine  hundred  dollars. 

Q.  Was  this  the  same  property  that  Ray  Brown  sold  to 
John  Carr  and  Julia  Carr  on  or  about  September  5,  1919? 

A.     I  do  not  know.'' 

This  testimony  taken  together  with  all  the  other  testimony 
in  the  case  establishes  the  fact  beyond  all  cavil  that  defendants 
recognized  plaintiff  herein  as  the  vendor  of  the  40  acre  tract  of 
land  situate  in  Pike  county,  Ohio,  the  legal  title  to  which  was 
in  Arthur  Gross.  There  is  no  question  but  that  plaintiff  had 
the  equitable  title.  He  paid  the  consideration  and  must  have 
had  the  power  to  direct  to  whom  Gross  should  make  the  deed, 
as  we  find  that  Gross  did  make  the  deed  to  the  defendant,  Julia 
Carr,  and  this  was  in  consonance  with  the  agreement  between 
plaintiflE  and  defendants  entered  into  on  Sept.  5,  1919. 

The  fact  that  Gross  made  the  deed  direct  to  Julia  Oarr  does 
not  affect  plaintiff's  equitable  title,  as  equity  looks  to  the  sub- 
stance of  things  and  not  the  form. 

The  ease  of  Neil  v.  Kinney,  11  0.  S.,  58,  is  dispositive  of  this 
proposition,  and  such  is  the  law  in  all  the  states  where  the 
({uestion  has  been  squarely  passed  upon. 

Defendants  further  claim  that  if  plaintiff  ever  had  a  vendor's 
lien  he  waived  it  when  he  accepted  the  mortgage  from  defend- 
ants on  the  80  acre  tract  of  land  in  Scioto  county  to  secure 
the  sum  of  $400,  the  balance  of  the  purchase  money  due  on 
the  Gross  land. 

No  question  but  that  a  vendor  waives  his  lien  when  he  ac- 
cepts other  security,  if  ihe  party  to  be  benefited  thereby  has 
done  nothing  to  induce  such  vendor  to  accept  an  insufScient 
security. 

Plaintiff  did  accept  a  mortgage  security  which  purports  to 
convey  80  acres  of  land  in  Scioto  county,  worth  $800,  but  it 
developes  that  the  mortgac:ors,  who  are  the  defendants  in  this 
case,  had  title  to  the  undivided  one-eighth  part  of  said  land, 
worth  as  a  matter  of  calculation  $100. 
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Can  it  be  said  that  plfdntiff  waived  his  vendor's  lien  under 
such  circumstances?    The  court  thinks  not. 

It  is  insisted  that  there  is  no  evidence  tending  to  show  that 
the  mortgage  security  is  insufficient.  Stenographic  notes  were 
not  taken,  but  the  court's  notes  taken  at  the  time  show  that 
Kay  Brown  testified  that  said  land  was  of  the  value  of  $800, 
and  it  is  a  matter  of  simple  division  that  the  real  security  re- 
ceived by  plaintiff  for  his  $400  was  an  undivided  interest  in 
real  estate  worth  $100. 

Defendant  contends  that  plaintiff  took  the  mortgage  under 
such  circumstances  that  the  doctrine  of  caveat  emptor  applies. 
That  defendant's  deed  for  the  land  upon  which  said  mortgage 
was  given  was  in  the  scrivener's  office  when  the  mortgage  was 
prepared.  That  plaintiff's  father  and  Conkel  were  agents  of 
and  acting  for  plaintiff  and  saw  the  deed  and  plaintiff  had  the 
opportunity  to  examine  it  and  if  he  failed  to  do  so,  his  mouth 
is  closed  to  complain. 

It  is  further  insisted  that  the  taking  of  an  invalid  mortgage 
waives  the  vendor's  lien.  That  is  good  law,  if  the  party  to  be 
benefitted  thereby  is  guilty  of  no  fraud. 

But  where  a  grantee  or  mortgagee  protects  himself  by  ex- 
press covenants,  he  is  not  required  to  go  further,  even  though 
the  means  by  which  he  could  have  fully  informed  himself  as 
to  the  title  are  at  hand. 

The  defendants  in  this  case  are  in  no  position  to  claim  any 
advantage  from  a  mortgage  that  furnished  but  one-eighth  of 
the  security  they  covenanted  for. 

The  court  holds  that  under  all  the  circumstances  in  this  case, 
plaintiff  by  accepting  the  mortgage  from  defendants  with  its 
false  granting  clause  did  not  waive  his  vendor's  lien. 

It  is  further  claimed  by  defendants  that  plaintiff  should  have 

* 

tendered  back  to  defendants,  the  notes  as  well  as  the  mortgage 
which  he  did  tender. 

This  court  is  of  opinion  that  plaintiff  was  not  even  required 
to  tender  the  mortgage. 

He  was  under  no  obligation  to  put  defendants  in  statu  qiu)^ 
as  this  is  not  a  case  of  rescission  or  cancellation.    Plaintiff  does 
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not  seek  to  have  the  invalid  mortgage  set  aside  and  defendants 
did  not  accept  it  back,  so  that  if  the  court  finds  that  plaintiff  is 
entitled  to,  or  rather  has  not  waived  his  vendor's  lien,  then  he 
has  both  the  mortgage  and  the  vendor's  lien  as  security  for  his 
debt,  but  in  equity  the  mortgage  security  must  first  be  exhausted 
then  the  vendor's  lien  foreclosed  for  the  balance. 

Coming  to  the  claim  made  by  defendants  on  their  cross  peti 
tion. 

They  claim  through  their  arrangement  with  plaintiff,  and 
with  Conkel  who  was  acting  for  plaintiff  and  himself,  they 
were  to  pay  only  so  much  for  the  Gross  land  as  plaintiff  and 
Conkel  paid  Gross  for  same ;  that  plaintiff  and  Conkel  only  paid 
Gross  $900  for  his  land,  and  that  in  accordance  with  their 
agreement  they  should  only  be  required  to  pay  them  $900,  and 
as  they  have  already  paid  $800  they  are  only  indebted  to  plaint- 
iff in  the  sum  of  $100  and  they  ask  the  court  to  reform  the  mort 
gage  accordingly. 

Defendants  have  given  their  two  notes  for  $200  to  plaintiffs 
as  consideration  for  the  Gross  land  and  now  seek,  in  effect,  tc 
impeach  the  contract  to  this  extent  for  fraud. 

To  do  this  they  must  furnish  more  than  a  preponderance  of 
the  evidence.  Their  evidence  must  be  clear  and  convincing, 
and  clear  and  convincing  evidence  must  be  such  evidence  as 
frees  the  mind  from  doubt,  suspense  or  uncertainty.  Before 
defendants  can  maintain  their  position  they  must  prove  by 
clear  and  convincing  evidence  that  plaintiff  made  the  agree- 
ment as  they  claim  it  to  be,  or  that  Conkel  made  it  for  plaintiff 
as  his  agent,  or  that  Conkel  made  it  and  plaintiff  affirmed  it. 

Defendant's  testimony  falls  short  on  each  and  all  these 
theories  and  defendants*  cross  petition  will  be  dismissed. 

Plaintiff  is  decreed  a  vendor's  lien  on  the  Gross  land  for 
such  part  of  the  $400  purchase  money  as  the  mortgage  fails  to 
satisfy. 

Judgment  is  awarded  plaintiff  against  defendants  in  the  sum 
of  $200  with  interest  at  6  per  cent,  from  Sept.  5,  1919,  on  the 
note  that  became  due  Sept.  5,  1920,  and  it  is  decreed  that  said 
mortgage  be  foreclosed  upon  the  interest  of  Julia  Carr  and 
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John  Carr  in  the  lands  in  said  mortgage  described,  and  for  any 
balance  due  upon  said  note  and  which  the  proceeds  of  sale  un- 
der foreclosure  will  not  liquidate,  it  is  decreed  that  the  vendor's 
lien  on  the  Gross  land  be  foreclosed,  said  lands  sold  and  the 
proceeds  applied  to  such  balance,  and  as  to  the  note  for  $200, 
due  Sept.  5,  1921,  this  cause  is  continued. 

It  is  further  adjudged  that  plaintiff  recover  of  defendants 
the  sum  of  $69.04  with  interest  at  6  per  cent,  from  the  5th  day 
of  Sept.,  1919. 

This  amount  is  made  up  as  follows:  excess  of  the  Royal 
Savings  &  Loan  Oo.'s  mortgage  above  amount  agreed  upon, 
$12.67;  excess  of  the  Leet  Lumber  Co. 's  lien,  $17.25;  state  and 
county  taxes  for  year  1918,  $19.80;  state  and  county  taxes  for 
year  1919,  $19.32. 

Tt  is  further  decreed  that  defendants  pay  the  costs  of  this 
proceeding. 

Exceptions  of  plaintiff  and  defendant  are  noted  to  each  and 
all  decrees,  judgments  and  findings  of  the  court  herein.  Ap- 
peal bond  fixed  in  the  sum  of  $200. 
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VAUDITY  OF  ORDINANCEiPROHIBlTING  BEGGINa 

Common  Pleas  Court  of  Franklin  County.. 

II.  D.  LeFeveb  v.  City  of  CoiiUMBUS. 
Decided,  June  27,  1921. 

Constitutional  Law — Ordinance  Prohibiting  Begging — Within  the  Police 
Power  of  the  State — Police  Power  Defined, 

1.  An  ordinance  of  a  city  which  forbids  begging  by  words,  the  exhibi- 

tion of  a  sign,  by  gesture  or  by  singing  is  not  in  conflict  with  Sec- 
tion 1,  Article  1,  Off  the  Bill  of  Rights  of  the  Constitution. 

2.  Such  an  ordinance  is  valid  and  is  a  proper  exercise  of  the  police 

power  of  a  municipality  under  Section  3,  Article  18  of  the  Con- 

« 

stitution. 

3.  The  police  power  of  a  state  includes  within  its  scope  and  meaning 

all  those  regulations  which  tend  to  help  for  the  betterment  of  so- 
olety,  the  preservation  of  property  and  the  happiness,  health,  com- 
fort, safeiy  and  welfare  of  mankind. 

Horace  S.  Kerr,  for  plaintiflE  in  error. 

Charles  A.  Leach  and  Charles  8.  Best,  for  the  defendant  in 
error. 

Sowers,  J. 

The  plaintiff  in  error  was  found  guilty  in  the  municipal  court 
of  begging  and  prosecutes  error  to  this  court. 

The  ordinance,  No.  854,  under  which  he  was  convicted  pro- 
vides as  follows: 

' '  That  any  person,  who  within  the  corporate  limits  of  the  city 
of  Columbus,  wanders  about  and  begs  in  the  streets,  or  from 
house  to  house,  or  sits,  stands,  or  takes  a  position  in  any  pub- 
lic place  and  begs  from  passers-by,  either  by  words,  the  exhibi- 
tion of  a  sign,  by  gesture  or  by  singing,  or  by  playing  a  musical 
instrument,  or  by  exhibiting  such  articles  as  shoe  strings,  lead 
pencils  or  cheap  merchandise  of  any  description  in  such  pub- 
lic place,  shall  be  deemed  guilty  of  a  misdemeanor  and  upon  a 
conviction  thiereof  shall  be  fined  in  any  sum  not  to  exceed  $50 
and  the  costs  of  prosecution." 
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It  is  contended  by  counsel  for  the  plaintiff  in  error  that  this 
ordinance  is  unconstitutional  and  in  conflict  with  Article  1,  Sec- 
tion 1  of  the  Bill  of  Rights  of  the  Ohio  Constitution,  which  pro- 
vides that  '*all  men  are,  by  nature,  free  and  independent,  and 
have  certain  inalienable  rights,  among  which  are  those  of  en- 
joying and  defending  life  and  liberty,  acquiring,  possessing  and 
protecting  property,  and  seeking  and  obtaining  happiness  and 
safety."  In  1912  our  Constitution  was  amended  and  at  that 
time  there  was  adopted  Section  3  of  Article  18,  which  pro- 
vides as  follows: 

**  Municipalities  shall  have  authority  to  exercise  all  powers  of 
local  self-government  and  to  adopt  and  enforce  within  their 
limits  such  local  police,  sanitary  and  other  similar  regulations, 
as  are  not  in  conflict  with  general  laws." 

If  the  above  ordinance  is  constitutional  it  comes  within  the 
scope  and  favor  of  this  provision  of  the  Constitution  and  the 
police  power  of  the  state.  Since  the  adoption  of  this  amend- 
ment to  the  Constitution  the  Supreme  Court  in  the  case  of 
Welch  V.  City  of  Cleveland,  97  Ohio  St.,  page  311,  have  held 
that  a  similar  ordinance  punishing  vagrancy,  street  begging  and 
any  suspicious  person  who  can  not  give  a  reasonable  account  of 
himself,  is  valid  and  not  in  conflict  with  the  Constitution. 

Counsel  for  plaintiff  in  error  concedes  that  under  the  police 
powers  of  a  state,  a  municipality  may  make  it  a  misdemeanor, 
first,  for  one  to  beg  in  the  streets  or  from  house  to  house,  and, 
second,  to  beg  in  any  public  place  from  passei*s-by,  but  does 
not  concede  that  the  mere  exhibition  of  a  sign  or  a  gesture  or 
singing  or  playing  a  musical  instrument  constitutes  begging. 
Counsel  directs  his  argument  against  the  ordinance  very  largely 
because  in  this  particular  instance  the  plaintiff  is  a  blind  per- 
son. His  argument  is  forcible,  eloquent,  and  makes  a  strong 
appeal  to  one's  sentiments  and  sympathies  and  it  is  obvious 
that  if  such  an  ordinance  included  the  blind  only,  its  unconsti- 
tutionality w^ould  not  be  questioned.  Anyone  with  human  emo- 
tions has  a  deep  interest  in  the  welfare  and  the  assistance  of  all 
those  who  are  so  seriously  afflicted,  but  this  ordinance  is  of  a 
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general  character  and  includes  within  its  scope  all  persons  and 
prohibits  them  from  begging  as  described  therein. 

As  an  expression  of  human  kindness,  society  may  be  reluctant 
to  exclude  the  worthy  blind  from  begging  when  in  distress  or 
in  need,  but  society  must  consider  its  functions  and  recognize 
its  obligations  in  establishing  regulations  of  this  character.  It 
has  well  established  agencies  of  a  benevolent  character  to  pro- 
tect and  to  help  its  poor,  its  needy,  its  diseased  and  those  in 
distress,  regardless  of  their  affliction  or  the  causes  which 
brought  about  their  condition.  If  it  is  legal  for  a  blind  person 
to  beg,  it  is  legal  for  any  person  to  beg,  and  if  all  are  permitted 
to  beg  social  conditions  sink  to  the  level  of  the  tribe,  our  insti- 
tutions disintegrate,  and  the  government  fails  in  those  purposes 
for  which  it  is  organized. 

It  is  not  always  simple  to  define  the  police  power  of  a  state 
or  of  a  government.  The  courts  are  reluctant  to  give  an  exact 
definition  of  the  meaning  of  the  police  power  of  a  state  or  its 
limitations.  It  begins  in  the  security  and  happiness  of  the 
home,  the  right  to  the  possession  of  property,  and  its  extent  has 
not  yet  been  defined.  Out  of  the  civil  law  came  the  maxim, 
Sahis  populi  est  suprema  lex.  The  application  of  this  law  has 
developed  the  history  of  that  authority  which  we  now  call 
** police  power."  Another  short  and  terse  definition  is  **The 
law  of  overwhelming  necessity.''  The  court  in  seeking  a  de- 
scription rather  than  a  definition  of  police  power,  has  found 
that  it  is  incapable  of  exact  deiinition  and  of  a  precise  limita- 
tion. It  is  the  power  to  which  are  referred  all  governmental 
acts  which  are  incapable  of  arrangement  under  any  other  dis- 
tinct head  and  which  are  justified  as  internal  regulations,  hav- 
ing in  view  facility  of  intercourse  between  citizen  and  citizen, 
the  preservation  of  good  order,  good  manners  and  morals  and 
the  health  of  the  public.  It  includes  the  destruction  of  un- 
wholesome food,  prohibition  of  wooden  buildings  in  cities,  reg- 
ulation of  railways,  burial  grounds,  objectionable  trades  to  cer- 
tain localities,  compulsory  vaccination  of  children,  confinement 
of  the  insane,  restraint  of  beggars,  suppression  of  obscene  liter- 
ature, prohibition  of  gambling  houses,  quarantine  regulations, 
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sanitary  conditions,  contagious  disea.ses,  popular  education,  to 
alleviate  and  prevent  pauperism,  regulating  the  occupation  of 
transient  and  itinerant  merchants  and  all  those  regulations 
which  tend  to  help  for  the  betterment  of  society,  the  preserva- 
tion of  property  and  the  happiness,  heajth,  comfort,  safety  and 
welfare  of  mankind.  • 

In  its  application  and  extension  there  must  be  justification 
and  before  a  state  is  warranted  in  interfering  in  behalf  of  the 
public  it  must  appear, 

First,  that  the  interest  of  the  public  generally,  as  distin- 
guished from  those  of  a  particular  case,  requires  such  improve- 
ment; and, 

Second,  that  the  means  are  reasonably  necessary  for  the  ac- 
complishment of  the  purpose,  and  not  unduly  oppressive  on 
individuals. 

When  it  is  considered  that  this  ordinance  prohibits  all  from 
begging,  it  is  manifest  that  it  has  been  determined  for  the  gen- 
eral interest  of  society,  for  its  comfort,  its  safety  and  its  wel- 
fare, that  people  should  not  be  permitted  to  beg. 

Counsel  for  the  plaintiff  in  error  makes  his  strong  appeal 
against  the  constitutionality  of  this  ordinance  upon  the  ground 
that  it  is  not  begging  for  a  blind  person  to  solicit  funds  by  sign 
or  otherwise.  It  is  a  matter  of  common  knowledge  that  the 
blind,  the  deaf  and  the  peoples  of  various  nationalities,  find 
means  of  expressing  themselves  not  only  by  spoken  words  but 
by  signs,  gestures  and  in  other  ways.  It  is  obvious  that  one 
may  communicate  by  a  sign  or  make  known  his  wants  or  wishes 
or  desires  by  a  significant  motion.  Beg  means  to  ask,  and  the 
asking  may  be  communicated  in  various  ways  known  to  human 
expression,  and  the  one  so  asking  relies  upon  that  response  or 
act  to  be  answered  in  a  particular  and  specified  way. 

In  the  case  of  In  re  Haller,  3  Abb.  N.  Cases,  p.  65,  the  court 
uses  the  following  language,  which  is  directly  in  point; 

**The  act  of  begging  alms  or  soliciting  charity  is  the  offense 
condemned  by  the  law,  in  whatever  form  that  act  may  be  com- 
mitted, and  in  many  instances  words  are  far  less  effective  to  ac- 
complish the  end  than  simple  acts.  The  deaf  and  dumb  man, 
real  or  pretended,  who  stands  with  a  placard  on  the  breast  and 
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with  extended  hat  or  hand,  is  a  solicitor  of  charity  as  com- 
pletely as  though  he  spoke  to  the  passers-by.  And  so  is  every 
one  whose  diseased  or  crippled  condition  appeals  to  sympathy, 
if  he  places  himself  in  a  position  to  attract  attention,  or  passes 
along  the  street,  calling  attention  by  sign,  act  or  look  to  his  un- 
happy condition,  and  receives  from  those  who  observe  him  the 
charity  which  he  is  obviously  seeking.  Indeed,  the  class  of 
silent  beggars  who  exhibit  deformities,  wounds  or  injuries, 
which  tell  plainer  than  words  their  needy  and  helpless  condition 
are  the  most  successful  of  solicitqrs  for  charity.  *  •  *  The 
intention  of  the  law  is  not  to  punish  such  persons  but  to  pro- 
tect and  provide  for  their  necessities  with  tender  care,  and  it 
would  be  a  greater  mistake  to  hold  that  the  statute  does  not 
include  such  as  by  reason  of  their  appaling  misfortune,  need  do 
nothing  but  silently  attract  attention  to  themselves  to  receive 
gifts  of  charity,  unasked  for  in  words,  but  really  solicited  by 
far  more  touching  appeals." 

During  the  course  of  the  court's  study  and  investigation  of 
this  case  letters  have  been  sent  to  about  twenty  of  the  largest 
cities  of  the  United  States  located  in  all  parts  thereof,  asking 
information  relative  to  laws  of  this  character.  The  answers 
have  been  in  every  instance,  except  one,  that  those  municipali- 
ties have  either  similar  ordinances  or  have  state  statutes  which 
prohibit  begging.  The  validity  of  these  laws  have  either  not 
been  attacked  or  where  attacked  they  have  been  upheld  by  the 
courts.  The  only  exception  was  decided  apparently  upon  the 
technicality  of  the  powers  of  a  certain  commission  to  make  such 
regulations.  It,  therefore,  appears  to  be  the  public  policy  of 
the  municipalities  and  the  states  of  the  United  States  to  declare 
themselves  against  begging  and  the  upholding  of  such  laws  as 
embodied  in  this  ordinance. 

Under  the  authorities  and  the  principles  stated  in  this 
opinion,  the  court  has  reached  the  conclusion  that  this  ordinance 
is  constitutional  and  not  in  conflict  with  Article  1,  Section  1  of 
the  Bill  of  Rights,  and  the  solicitation  of  charity  by  begging 
as  defined  in  this  ordinance  is  legally  prohibited.  The  judg- 
ment of  the  lower  court  is  affirmed. 
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VIOLATIONS  OF  CONTRACT  NOT  TO  ENGAGE  IN  A  COMPETING 

BUSINESS. 

Superior  Court  of  Cincinnati. 
James  Stephens  et  al  v.  William  Pahl. 

Decided,  June  25,  1921. 

Vendor  of  a  Restaurant  and  its  Good  Will — Co'Cenants  not  to  Enter  into 
a  Similar  Business  Within  One  Square — Becoming  Manager  of  a 
Competing  Restaurant  Held  to  he  a  Violation  of  his  Covenant. 

1.  A  contract  for  the  sale  of  the  goodwill,  chattels,  fixtures,  etc.,  of  a 

restaurant  business,  containing  a  covenant  by  the  defendant  not  to 
enter  Into  said  buslnesss  in  competition  with  plaintiffs  for  six 
months  within  one  square,  is  valid  and  binding  in  law. 

2.  Where  the  defendant  engages  in  said  business  within  said  square 

during  the  six  months,  even  though  he  be  not  the  owner,  but  is 
only  manager,  and  the  evidence  discloses  that  as  manager  he  is  the 
active  controlling  force  of  the  business,  his  conduct  violates  the 
contract,  and  injunction  will  lie. 

3.  The  purpose  and  common  intent  of  the  parties  to  such  a  contract 

was  to  afford  and  assure  the  plaintiffs  as  far  as  the  defendant  was 
concerned,  an  unopposed  pursuit  of  the  restaurant  business  sold, 
for  which  a  valuable  consideration  was  paid. 

4.  Such  a  covenant  not  to  compete  entitles  the  plaintiffs  not  only  to 

the  protection  in  respect  of  customers  and  patrons,  but  a  right  to 
enter  the  field  of  competition  unhampered  by  any  adverse  influence 
of  this  defendant. 

Jos.  B.  Derbes,  for  plaintiffs. 

Elmer  Conway,  H.  A.  Reeve  and  WUliams  &  Ragland,  for 
defendant. 

Gusweileb,  J. 

Plaintiffs  pray  in  this  cause  for  injunctive  relief  against 
defendant  engaging  in  competition  with  plaintiffs  in  the  res- 
taurant business  within  a  certain  square  in  Cincinnati,  Ohio, 
for  a  period  of  six  months. 

The  written  contract  entered  into  between  the  parties,  dated 
April  26,  1921,  involves  the  sale  for  $4,400  of  the  restaurant 
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business  formerly  belonging  to  the  defendant  located  at  344 
West  Fourth  street,  together  with  all  stock,  goods,  chattels,  fix- 
tures, etc.  The  defendant  agreed  also,  ''that  he  will  not  en- 
ter into  the  restaurant  business  in  competition  with  the  said 
James  Stephens  and  Charles  Williams  within  one  square  of  the 
said  restaurant  for  a  period  of  six  months  from  the  date  here- 
of." 

Plaintiffs  claim  that  the  defendant  on  June  10th,  1921,  opened 
a  restaurant  at  345  West  Fifth  street,  within  one  square,  in  vio- 
lation of  said  contract.  The  defendant  answers  admitting  the 
contract,  but  denies  engaging  in  the  restaurant  business  in  vio- 
lation thereof.    The  cause  was  heard  upon  its  merits. 

The  evidence  of  the  defendant  discloses  that  he,  his  wife  and 
son  all  formerly  worked  at  the  Fourth  street  restaurant,  and 
are  now  working  at  the  new  restaurant  on  Fifth  street;  that  he 
the  defendant  is  the  manager  of  the  new  restaurant;  that  he 
does  all  the  hiring  and  discharging  of  help,  purchases  all  the 
supplies  and  has  general  supervision  of  said  restaurant,  but  he 
testified  that  the  new  business,  managed  by  the  defendant  be- 
longs to  one  Doyle,  who  purchased  the  same  for  $3,600  bor 
rowed  from  this  defendant  and  secured  by  note.  Defendant 
claims  he  loaned  Doyle  this  amount  out  of  the  money  he  ob- 
tained in  the  sale  of  the  old  restaurant  to  plaintiffs.  Defend- 
ant testified  that  Doyle  is  the  owner  and  proprietor  and  that 
he  is  manager  only,  and  is  not  engaged  in  the  restaurant  busi- 
ness in  competition  with  plaintiffs. 

While  there  were  other  witnesses  and  evidence  on  other  parts 
of  the  case,  we  believe  that  the  testiimony  of  the  defendant  him- 
self is  suflScient  as  a  matter  of  law,  clearly  indicating  his  con- 
nection and  relation  to  the  new  restaurant.  We  take  it  that 
the  very  purpose  of  the  contract  of  sale  involved  in  this  case, 
reciting  the  covenant  not  to  engage  in  the  restaurant  business 
in  this  particular  square  for  six  months,  was  to  eliminate  the 
defendant  as  a  restaurant  business  factor  in  this  territory  for 
this  time.  The  contract  is  not  unreasonable  or  in  restraint  and 
the  defendant  is  not  deprived  of  earning  a  livelihood  at  his 
regular  vocation;  he  may  pursue  his  business  at  any  time  any- 
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where  beyond  his  square.  Evidently  the  object  of  such  a  eon- 
tract  was  to  avoid  competition,  to  remove  beyond  reach  the 
influence  of  the  defendant's  popularity,  business  ability  and 
personal  influences.  Vol.  26  Am.  &  Eng.  Anno.  Cases,  291-292- 
293. 

We  are  of  the  opinion  that  it  makes  little  difference  whether 
this  defendant  is  owner  or  manager  of  the  new  restaurant.  We 
are  certain  that  the  scope  and  character  of  defendant's  em- 
ployment is  such  as  to  result  in  all  likelihood  in  interference 
with  the  business  which  was  the  subject  of  the  contract  of  the 
parties.  As  manager,  defendant  is  dominant,  controlling  in- 
fluentially  and  effective  upon  the  success  of  the  business.  6  R. 
C.  L.  page  1018-1019. 

The  mere  fact  that  the  defendant  is  working  upon  a  salary 
as  manager  and  is  not  the  owner  of  the  business  in  question, 
will  not  preclude  equity  from  giving  relief,  if  the  effect  of  de- 
fendant's connection  therewith  violates  the  contract  in  question. 
Finger  v.  Hahn,  42  N.  J.  Eq.  Rep.,  606. 

Defendant  had  a  legal  right  to  sell  his  skill  and  talent  in  this 
territory  for  this  time,  and  this  he  did  and  by  doing  so  now 
precludes  himself  from  entering  into  any  colmpetition  ^rith 
plaintiffs.  Can  it  be  questioned  but  that  defendant's  conduct 
and  connection  with  the  new  restaurant  is  within  the  spirit  and 
letter  of  violation  of  this  contract  not  to  engage  in  business  in 
this  square  during  the  six  months  provided  for?  On  the  ques- 
tion of  the  interpretation  of  the  word  ^^competition*'  while  there 
are  various  definitions  and  constructions  given,  nevertheless,  it 
can  not  be  denied  that  tlie  new  restaurant  is  wholly  dependent 
upon  defendant  as  its  manager  for  the  success  and  profitable 
conduct,  and  if  so,  he,  the  defendant  is  creating  and  maintain- 
ing competition  against  these  plaintiffs. 

The  test  as  to  the  question  of  competition  and  violation  on 
the  part  of  this  defendant  of  his  covenant  not  to  engage  in  like 
business,  is  mischief.  And  mischief  begins  when  the  scope  and 
character  of  the  defendant's  employment  is  such  as  to  result 
in  all  likelihood  in  substantial  interference  with  the  business 
which  was  the  subject  of  the  contract.    And  it  will  not  do  to 
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say  that  there  can  be  no  interference  if  the  defendant  shall 
refrain  from  any  act  which  can  operate  to  induce  the  customers 
of  the  old  business  to  transfer  their  patronage  to  his  new 
employer.  Influence  may  be  exerted  indirectly  as  well  as  di- 
rectly, and  the  plaintiffs  in  purchasing  the  business  and  its 
good  will  are  entitled  not  only  to  protection  in  respect  of  cus- 
tomers and  patrons,  but  to  enter  the  field  of  competition  unham- 
pered by  any  adverse  influence  of  this  defendant.  35  Vol.  Am. 
&  Eng.  Anna.  Cases,  page  383.  It  does  not  matter  how  or  in 
what  name  defendant  acts,  if  he  in  fact  carries  on  the  business 
lie  agreed  not  to  carry  on,  he  is  acting,  he  is  breaking  his  prom- 
ise whether  he  acts  as  principal  or  agent.  Fenger  v.  Hahn,  42 
N.  J.  Eq.,  606. 

The  common  intent  of  the  parties  to  this  contract  was  to  af- 
ford and  assure  the  plaintiffs  as  far  as  the  defendant  was  con- 
cerned, an  unopposed  pursuit  of  the  restaurant  business  sold  to 
the  plaintiffs  and  for  that  they  paid  a  valuable  consideration 
Smith  V.  Wel)b,  176  Ala.,  596. 

A  point  raised  by  counsel  for  the  defendant  claiming  that  a 
square  was  restricted  and  defined  by  a  certain  city  ordinance  so 
as  to  exclude  the  restaurant  in  question  is  answered  by  noting 
the  fact  that  this  ordinance  was  passed  several  months  subse- 
quent to  the  date  of  the  contract  and  relates  only  and  especially 
to  a  specific  subject  not  including  this  business.  Our  opinion 
is  that  the  restaurant  in  question  is  located  within  the  square 
as  described  in  the  contract.  The  municipal  house  numbers  on 
Central  avenue  and  other  north  and  south  streets  run  from 
Fourth  to  Fifth  street  beginning  with  400  without  regard  to  a 
small  narrow  intervening  street  between  Fourth  and  Fifth 
streets,  thus  indicating  numbering  by  blocks  or  squares. 

It  follows  and  we  hold  that  the  plaintiffs  having  paid  unto  the 
defendant  $4,400  for  the  chattels,  fixtures,  good  will,  etc.,  with  a 
covenant  on  the  part  of  the  defendant  not  to  engage  in  the  res- 
taurant business  in  said  square  during  six  months,  that  the  de- 
fendant can  not  act  as  manager  or  in  any  capacity  in  said  res- 
taurant business  during  the  term  of  said  contract.  An  order 
may  be  taken  in  keeping  with  this  finding. 
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TRUST  NOT  CREATED  BY  DECLARATION  OF  AN  INTENTION. 

Common  Pleas  Court  of  Hamilton  County. 

Minnie  Groat  v.  Frank  0.  Wilkinson,  Admr. 

Decided,  April  Term,  1&21. 

Statements  hy  a  Decedent  (w  to  the  Proposed  Oift  of  a  Bank  Deposit — 
Not  a  Sufficient  Basis  for  Establishing  a  Trust  in  the  Fund  so  Des- 
ignated— Bar  of  the  Statute  Against  an  Action  on  an  Obligation  of 
a  Decedent  where  not  Brought  Within  the  Eighteen  Months  Period, 

1.  A  declaration  by  a  decedent  shortly  before  his  death  that  in  con- 

sideration of  love  and  affection  and  for  services  rendered  he  would 
give  to  G  the  deposit  which  be  had  in  a  certain  designated  bank, 
does  not  create  a  trust  in  praesenti  in  said  fund  upon  which  recov- 
ery may  be  had  from  his  administrator. 

2 .  An  action  against  an  administrator  for  recovery  for  such  services,  as 

amount  equal  to  such  a  fund  is  an  action  on  a  claim  or  debt  and  is 
barred  if  not  brought  within  eighteen  months  fro  mthe  date  of 
the  appointment  and  qualiUcaiion  of  the  administrator. 

Joseph  T.  Harrison,  for  plaintiff. 

O'Connell  &  O'ConneU  and  Jones,  LeBlond,  Morrissey  cC 
Terry,  for  defendants. 

Matthews,  J. 

This  case  comes  before  the  court  upon  the  defendant's  motion 
for  judgment  on  the  pleadings. 

It  appears  from  the  admissions  of  the  plaintiff,  found  in  the 
pleadings,  that  she  is  seeking  to  recover  judgment  against  the 
defendant  as  administrator  of  the  estate  of  Robert  J.  Johnston, 
deceased;  that  the  defendant  was  appointed  administrator  of 
said  decedent's  estate  on  July  25,  1917,  at  which  time  he  duly 
qualified,  and  at  the  same  time  gave  notice  of  his  appointment 
by  publication  in  the  manner  provided  by  law ;  that  the  plaintiff 
presented  to  the  said  administrator  her  affidavit  in  proof  of  a 
claim  asserted  in  this  action  on  the  6th  day  of  May,  1920,  and 
the  defendant  rejected  it  on  the  7th  day  of  May,  1920 ;  and  tljis 
action  was  filed  on  the  8th  day  of  May,  1920.    It  thus  appears 
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from  the  admissions  in  the  pleadings  that  the  claim  sued  upon 
was  not  presented  to  the  administrator  for  more  than  eighteen 
months  after  his  appointment  and  qualification,  and  the  publi- 
cation of  notice  of  his  appointment,  and  suit  was  not  filed  there- 
on within  eighteen  months  of  said  appointment,  qualification  and 
publication.  It  also  appears  that  the  cause  of  action  accrued 
upon  or  prior  to  the  death  of  the  intestate. 

The  ground  of  the  defendant's  motion  is  that  upon  these 
admissions  contained  in  the  pleadings,  it  appears  as  a  matter  of 
law  that  the  plaintiff's  cause  of  action  is  barred  by  the  limita- 
tion contained  in  Section  10746,  General  Code,  by  which  it  is 
enacted  that 

**No  executor  or  administrator,  shall  be  held  to  answer  to  a 
suit  of  any  creditor  of  the  deceased  unless  it  be  commenced 
within  eighteen  months  from  the  time  of  his  giving  bond." 

This  section  was  construed  in  the  case  of  Harris  v.  O'Coii- 
nell,  Admr.,  85  0.  S.,  136,  and  the  court  there  held  that  the 
limitation  prescribed  in  that  section  applied  to  all  matured 
claims  owing  at  the  death  of  the  decedent,  even  though  the  six 
months  period  after  the  rejection  of  the  claim  had  not  expired. 

Counsel  for  the  plaintiff  has  urged  that  Section  10746,  General 
Code,  is  not  applicable  excepting  to  claims  against  the  decedent 
upon  which  a  personal  judgment  alone  might  be  rendered,  and 
is  entirely  inapplicable  to  cases  in  which  the  plaintiff  seeks  to 
assert  a  proprietary  right  or  title  in  specific  property  in  the 
hands  of  the  personal  representative  of  the  decedent. 

By  Section  10717,  General  Code,  the  method  of  probating 
''claims"  against  a  decedent's  estate  is  prescribed,  and  by  Sec- 
tion 10722  is  prescribed  the  period  of  six  months  after  rejec- 
tion, within  which  the  claimant  must  institute  action,  or  be  for- 
ever barred;  and  in  this  section  the  subject  matter  is  referred 
to  as  **a  claim,"  and  as  a  ''debt." 

Tn  view  of  contention  of  counsel  for  the  plaintiff,  and  this 
language  of  the  statutes,  it  is  pertinent  to  inquire  how  the  courts 
have  construed  statutes  containing  similar  language. 

In  Fallon  v.  Butler,  Exec.,,  21  Cal.,  24,  the  court  in  constru- 
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lug  the  word  '"claini"  as  used  in  the  probate  code  of  that  state, 
decided  as  stated  in  the  syllabus,  that : 

• 

''The  term  'claims'  as  used  in  the  act,  does  not  embrace  mort- 
gage liens,  but  has  reference  only  to  such  debts  or  demands 
against  the  decedent  as  might  have  been  enforced  against  him 
in  his  lifetime  by  personal  actions  for  the  recovery  of  money, 
and  upon  which  only  a  money  judgment  could  have  ibeien 
rendered." 

In  Fish  V.  DeLary,  8  S.  D.,  320,  the  court  applied  the  reason- 
ing of  FaUon  v.  Butler,  to  a  mechanic's  lien,  and  held  that  the 
lien  might  be  foreclosed  without  the  claim  having  been  previous- 
ly presented  to  the  administrator  for  allowance  or  rejection, 
and  at  pages  320  and  321,  the  court  on  this  subject  said : 

"The  primary  object  of  the  statutory  provision  requiring  a 
claim  against  the  estate  of  a  deceased  person  to  be  presented 
within  a  specified  time  is  to  apprise  the  administrator  and  the 
court  of  the  existence  thereof,  so  that  a  proper  and  timely  ar- 
rangement may  be  made  for  its  paymient  in  full,  or  a  pro  rata 
portion  thereof,  in  the  due  course  of  administration.  Like  the 
lien  of  a  mortgage  which  survives  the  obligor,  and  is  enforceable 
by  a  foreclosure  and  sale  of  the  incumbered  property,  a  debt 
evidenced  by  a  verified,  itemized  statement,  of  the  amount  due, 
which  is  secured  by  a  mechanic's  lien  made  of  record,  so  that  the 
world  is  charged  with  notice  of  its  existence  and  amount,  ought 
not  to  be  barred  and  lost,  so  far  as  it  affects  the  property  sub- 
ject thereto,  by  failure  to  present  the  claim  thus  secured.  With- 
out such  presentation,  the  administrator  is  presumed  to  know 
of  the  existence  of  the  demand,  and  the  specific  lien  for  its  en- 
forcement, which  takes  precedence,  at  least,  over  all  subsequent 
incumbrances." 

The  same  principle  was  applied  in  Vandever's  Adrndnistrators 
V.  Freeman,  20  Tex.,  333,  to  a  case  in  which  the  plaintiff  sought 
to  have  the  court  declare  and  enforce  a  trust  in  certain  real 
estate  of  which  the  legal  title  was  in  the  decedent  at  the  time  of 
his  death ;  and  answering  the  contention  of  the  defendant  in  that 
case  the  court  at  page  336  says: 

*  *  It  is  objected  to  this  proceeding,  that  as  a  suit  for  land  it  is 
wrongly  prosecuted  in  Burnett  county,  the  land  being  situated 
in  Gillespie  county;  and  as  a  suit  for  money  it  must  fail,  be- 
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cause  the  claim  was  not  presented  to  the  administrators.  These 
objections  presuppose  a  state  of  case  that  does  not  exist.  For 
the  suit  is  not  for  the  recovery  of  the  land,  or  for  the  recovery 
of  a  claim  against  the  estate  of  Vandever,  but  it  is  to  quiet  the 
title  by  a  cancellation  of  the  deed  if  practicable,  or  to  trace  a 
trust  from  land  to  money  through  the  estate;  which  it  is  com- 
petent for  a  court  of  equity  to  do. ' ' 

The  Supreme  Court  of  Alabama,  in  Hood,  Admr.,  v.  Ham- 
mond, 128  Ala.,  569,  held  that  a  vendor's  lien  on  land  could  be 
foreclosed  notwithstanding  the  fact  that  the  purchase  money 
notes  had  not  been  presented  to  the  vendee's  administrator,  and 
were  therefore  barred  as  personal  claims  against  the  decedent's 
estate,  holding  as  stated  in  the  syllabus: 

' '  The  failure  of  a  vendor  to  present  notes  given  by  his  vendee 
for  the  purchase  money  of  land,  to  the  latter 's  administrator 
within  the  time  required  by  the  statute  of  non-claim,  or  to  file 
such  notes  in  the  probate  court  within  nine  months  after  the 
declaration  of  insolvency  of  the  vendee's  estate,  does  not  de- 
stroy the  vendor's  lien  or  cut  oflf  all  remedy  for  its  enforcement.'* 

And  discussing  at  page  578  the  effect  of  the  failure  to  pre- 
sent the  notes  to  the  administrator,  the  court  says : 

**3uch  failures  would  only  operate  to  bar  the  right  of  the 
vendor  to  participate  in  the  distribution  of  the  estate." 

In  Franklin  v.  Trickey,  9  Ariz.,  282 ;  11  Ann.  Cases,  1105,  it 
was  held  that  the  right  of  a  deceased  partner's  administrator 
in  the  partnership  assets,  need  not  be  filed  with  the  administra- 
tor of  the  other  partner  before  filing  suit  to  recover  the  propor- 
tion  of  the  partnership  assets. 

And  the  same  principle  was  applied  in  our  own  state  in  the 
ease  of  Ambrose,  Admr.,  v.  Byrne,  Exec,  61  0.  S.,  146,  to  the 
enforcement  of  a  judgment  lien,  the  court  deciding  as  stated  in 
the  syllabus  that: 

**1.  Where  a  judgment  is  a  subsisting  lien  on  the  lands  of 
the  debtor  at  the  time  of  his  death,  it  is  not  necessary  there- 
after to  issue  execution  upon  it  in  order  to  preserve  the  lien. 
It  is  entitled  to  share  in  the  proceeds  of  the  land,  when  sold 
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by  the  personal  representative,  according  to  its  priority  at  the 
time  of  the  debtor's  death,  although  execution  be  not  issued 
thereon  within  five  years  from  its  rendition  or  the  date  of  the 
last  execution. 

''2.  The  allowance  of  the  claim  by  the  personal  representa- 
tive, or  its  presentation  to  him  for  that  purpose,  is  not  requisite 
to  the  judgment  creditor's  right  to  share  in  the  fund." 

From  these  authorities  it  would  seem  to  the  court  that  the 
statutes  of  Ohio  prescribing  that  ''claims"  must  be  presented  to 
the  personal  representative,  and  where  the  **debt"  is  due  at  the 
time  of  the  death  o'f  the  decedent,  the  suit  must  be  filed  thereon 
within  eighteen  months  of  the  appointment,  qualification,  publi- 
cation of  notice  of  appointment,  and  also  within  six  months  of 
the  rejection  of  the  claim,  must  be  limited  according  to  their 
terms  to  personal  obligations  of  the  decedent,  and  have  no  ap- 
plication to  a  case  in  which  a  plaintiff  seeks  to  assert  title,  legal 
or  equitable,  in  specific  property  in  the  hands  of  a  personal  rep- 
resentative. 

It  therefore  becomes  necessary  to  consider  the  allegations  of 
the  petition  in  the  light  of  the  authorities,  to  determine  the 
character  of  the  cause  of  action  which  the  plaintiff  is  seeking 
to  enforce. 

In  the  petition  are  stated  facts  showing  that  the  plaintiff 
rendered  certain  services  to  the  decedent,  and  that  is  followed 
by  these  allegations: 

''That  in  consideration  of  love  and  affection  and  her  said 
work  and  lalbor,  for  him  and  his  said  wife,  and  upon  numerous 
occasions  prior  to  the  said  death  of  Robert  J.  Johnston,  he 
promised  that  upon  the  happening  of  his  death,  the  plaintiff 
should  become  the  owner  of  all  the  assets  of  his  estate;  that  prior 
to  the  death  of  his  said  wife,  she  said  in  his  presence  that  at 
their  death  (meaning  the  deaths  of  herself  and  husband)  they 
would  leave  a  'Nest  Egg'  for  her  (meaning  this  plaintiff) ; 
that  on  Saturday,  June  30,  1917,  shortly  before  he  died,  and 
when  he  came  to  plaintiff's  home,  he  promised  and  said,  'Min- 
nie that  Nest  "J^gg  that  "Auntie"  (meaning  his  deceased  wife) 
and  I  told  you  about,  I  have  provided  for  you,  and  it  is  on  de- 
posit in  the  Evanston  Bank, '  meaning  the  bank  of  that  name  in 
the  city  of  Cincinnati,  Ohio. 

"Plaintiff  says  that  at  the  time  of  the  death  of  said  decedent 
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there  was  on  deposit  in  said  Evanston  Bank  the  sum  of  $1,300 
in  the  name  of  said  Bobert  J.  Johnston,  deceased,  and  is  the  same 
so  promised  and  agreed  by  him  should  be  paid  to  plaintiff  upon 
the  death  of  said  decedent." 

Following  the  quoted  language  is  an  allegation  of  the  presen- 
tation of  proof  of  claim,  and  the  prayer  is  for  **  judgment  in 
her  favor  in  the  sum  of  $1,300  with  interest  from  July  21, 1917." 

From  these  allegations  does  it  appear  that  the  plaintiff  is 
asserting  some  title,  legal  or  equitable,  in  sl  res  in.  the  hands 
of  the  defendant,  or  does  it  appear  that  the  plaintiff  is  seeking  to 
enforce  a  personal  obligation  of  the  decedent  against  his  estate, 
upon  which  if  successful,  she  would  be  entitled  to  a  pro  rata 
distribution  as  one  of  the  creditors  of  the  estate  t 

CJounsel  for  plaintiff  relies  confidently  upon  the  case  of  Oemin 
V.  Salisbury,  Admr,,  decided  by  the  Montgomery  county  com- 
mon pleas  court,  and  reported  in  the  0.  L.  B.  of  March  29,  1920. 

In  the  opinion  of  the  court,  however,  that  decision  is  not  ap- 
plicable to  the  allegations  contained  in  the  plaintiff's  petition. 
It  was  claimed  in  that  case  that  the  plaintiff  was  asserting  a 
title  to  a  trust  fund,  and  that  therefore  it  was  not  necessary  to 
present  the  claim  for  allowance  to  the  personal  representative, 
but  there  also  appeared  in  that  case  the  additional  circumstances 
that  the  $2,000  which  plaintiff  claimed  h«ui  been  segregated  by 
the  decedent  and  made  a  trust  fund  for  her,  had  been  withheld 
from  the  administrator  because  of  litigation,  and  had  just  re- 
cently been  paid  to  the  administrator,  and  it  was  argued  that 
said  sum  constituted  assets  coming  into  the  hands  of  the  personal 
representative,  which  under  favor  of  Section  10747,  were  avail- 
able to  creditors  notwithstanding  the  expiration  of  a  greater 
period  than  eighteen  months.  And  the  court  after  reviewing 
the  authorities,  and  construing  the  Ohio  statutes,  reached  the 
conclusion  that  the  plaintiff's  claim  considered  as  a  personal 
obligation  of  the  decedent,  had  been  presented  in  due  time  for 
the  purpose  of  participating  in  the  assets  that  had  just  come 
into  the  hands  of  the  administrator.  That  the  decision  of  the 
case  was  predicated  upon  that  conclusion  of  the  court  is  ex- 
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pressly  stated  in  the  court's  opinion,  at  page  329,  in  this  lan- 
guage: 

*  *  For  the  purpose  of  this  decision,  the  court  will  only  consider 
one  question  raised  by  the  pleadings,  and  that  is,  whether  or 
not  the  $2,000  in  the  manner  in  which  it  came  into  the  hands 
of  the  defendant,  is  or  is  not  in  fact  new  assets." 

The  court,  therefore,  does  not  regard  the  case  of  Oemin  v. 
Salisbury,  Admr.,  as  in  any  way  controlling  this  case,  for  the 
reason  that  there  is  no  allegation  that  additional  assets  came 
into  the  hands  of  the  defendant  in  this  case,  after  the  expiration 
of  eighteen  months.  The  plaintiff  must  therefore  recover,  if 
at  all,  upon  the  theory  that  during  the  lifetime  of  the  decedent 
he  divested  himself  of  the  equitable  title  to  the  deposit  of  $1,300 
in  the  Evanston  Bank,  and  invested  the  plaintiff  with  that  equi- 
table title  or  lien. 

It  is  claimed  that  because  the  decedent  was  indebted  to  the 
plaintiff,  and  that  in  view  of  that  indebtedness,  the  decedent 
made  the  statement  with  reference  to  the  deposit  in  the  Evans- 
ton  Bank,  that  a  court  of  equity  upon  equitable  principles,  will 
give  a  remedy  to  the  plaintiff  as  though  a  trust  or  lien  had  been 
created,  notwithstanding  the  fact  that  language  had  been  used, 
which  in  the  absence  of  consideration  would  not  have  had  the 
effect  of  severing  the  legal  and  equitable  title  and  creating  a 
trust,  or  giving  a  lien. 

The  distinction  between  expressions  of  donation  and  declara- 
tions of  trusts  is  clearly  stated  in  Flanders  v.  Blandy,  45  0.  S., 
•108.    At  page  115  the  court  says: 

*'If  a  gift  is  imperfect  at  law,  and  for  want  of  consideration 
can  not  therefore  be  enforced,  a  court  of  equity  will  not  aid  the 
donee  by  construing  it  into  a  declaration  of  trust.  In  MUroxf 
V.  Lordy  4t  De  Gex.  F.  &  J.,  264,  in  referring  to  the  modes  of 
making  a  voluntary  settlement,  the  principle  is  announced  that 
if  the  settlement  is  intended  to  take  effect  by  transfer,  the  court 
will  not  hold  the  intended  transfer  to  operate  as  a  declaration 
of  trust,  for  then  every  imperfect  instrument  would  be  made 
effectual  by  being  converted  into  a  perfect  trust.  The  owner 
of  property  that  is  meant  to  be  donated,  may  at  the  last  moment 
before  delivering  it  change  his  mind,  and  in  such  case  equity 
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will  not  virtually  divest  him  of  his  property  by  creating  a  trust 
in  favor  of  a  volunteer." 

Where  the  situation  shows  that  a  consideration  exists  for  the 
creation  of  a  trust,  that  is,  where  as  in  this  case  the  prior  rela- 
tion of  debtor  and  creditor  existed,  it  is  clear  that  if  the  debtor 
intended,  and  used  appropriate  language  to  express  the  intent 
to  change  the  relation  of  debtor  and  creditor  into  the  relation 
of  trustee  and  cestui  que  trust  as  to  specifically  designated  prop- 
erty, or  to  give  a  lien  upon  said  property,  then  a  court  of  equity 
would  decree  a  specific  performance  of  the  contract  to  create 
the  trust  or  lien,  in  the  event  the  trust  or  lien  was  not  entirely 
created  by  the  contract  itself,  and  would  in  addition  to  that 
aif ord  to  the  cestui  que  trust  the  remedy  of  having  the  trust  de- 
clared and  enforced  in  his  favor  or  the  lien  foreclosed.  But  be- 
fore a  court  of  equity  can  furnish  these  remedies,  and  before  a 
contract  upon  consideration  can  have  the  effect  of  severing  the 
legal  and  equitable  titles  it  must  appear  from  the  contract  itself 
that  such  was  the  intention  of  the  parties ;  and  for  the  purpose 
of  determining  the  intention  of  the  parties  in  the  use  of  lan- 
guage, it  does  not  seem  to  the  court  that  there  is  any  material 
distinction  between  the  cases  in  which  trusts  have  been  volun- 
tarily created,  and  those  in  which  there  was  a  consideration 
therefor. 

In  the  case  of  Sullivan  v.  Sullivan,  56  N.  Y.  Supp.,  693,  it  was 
sought  to  enforce  as  a  voluntary  declaration  of  trust,  a  certifi- 
cate of  deposit  evidencing  a  fund  deposited  in  a  bank  by  a  de- 
cedent, the  language  of  the  certificate  being: 

* '  Chemung  Canal  Bank.    Elmira,  N.  Y.,  Oct.  10,  1892. 

* '  Catherine  Sullivan  has  deposited  in  this  bank  two  thousand 
dollars,  payable  one  day  after  date  to  the  order  of  herself,  or, 
in  case  of  her  death,  to  her  niece,  Catherine  Sullivan,  of  Utica, 
upon  return  of  this  certificate,  with  interest  at  three  per  cent, 
per  annum,  if  held  six  months.    Not  subject  to  check." 

The  court  reviewed  a  great  many  cases,  and  among  other 
things  said,  at  page  695: 
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''Such  deposit  created  the  relation  of  creditor  and  debtor  be- 
tween the  depositor  and  the  bank.  The  fund  remained  the 
property  and  under  the  absolute  control  of  the  former.  To 
have  the  effect  of  creating  a  trust  in  favor  of  the  defendant,  the 
contract  between  Mrs.  Sullivan  and  the  bank  should,  at  the  time 
of  its  execution,  have  divested  the  former  of  title  to  the  fund, 
or  of  some  interest  therein,  and  vested  such  interest  in  the 
defendant.  Such  was  not  the  effect  of  the  certificate.  The 
clause  in  the  certificate  for  the  benefit  of  the  defendant  could 
not  take  effect  until  after  the  death  of  Mrs.  Sullivan.  The  lat- 
ter did  not  divest  herself  of  control  over  the  fund  during  her 
lifetime.  She  could  use  it  or  withdraw  it.  She  did  not,  by  her 
contract  with  the  bank,  divest  herself  of  the  possession,  abso- 
lute control,  or  title  to  said  fund.  To  create  a  valid  trust  in 
favor  of  the  defendant,  the  certificate  should  have  given  to  her, 
or  a  trustee  for  her,  a  vested  interest  in  the  deposit,  created  at 
the  time — ^a  title  to  the  deposit,  or  of  some  interest  therein.  As 
it  was,  such  interest  as  was  attempted  to  be  given  to  the  de- 
fendant under  the  certificate  was  only  to  take  effect  after  the 
death  of  the  donor,  and  hence  was  testamentary  in  its  char- 
acter.^' 

Applying  the  foregoing  rule  to  the  language  used  by  the  de- 
cedent as  alleged  in  the  petition,  it  is  clear  that  the  decedent 

did  not  divest  himself  of  any  title  to  the  deposit:  that  the 
deposit  remained  in  the  bank  all  the  time  under  the  absolute 

control  of  the  decedent,  and  that  under  the  language  used  it 
was  not  the  intention  of  the  decedent  to  transfer  immediately 
an  interest  to  the  plaintiff  in  the  fund,  but  that  it  expressed  only 
a  purpose  or  expectation  to  have  that  sum  of  money  devolve  upon 
the  plaintiff  upon  the  death  of  the  declarent.  That  such  state- 
ments can  not  be  considered  to  be  declarations  of  trust,  was  held 
in  the  case  of  Clay  v.  Layian,  134  Mich.,  317.  The  second  para- 
graph of  the  syllabus  is: 

*' Statements  by  a  person  retaining  possession  of  his  prop- 
erty, that  he  has  disposed  of  it  in  the  way  he  wants  it  to  go, 
do  not  amount  to  a  declaration  of  a  trust,  as  they  are  as  con- 
sistent with  the  idea  that  he  has  made  a  will  as  that  he  is  hold- 
ing the  property  as  a  trustee.'* 

In  that  case  the  decedent  had  reduced  to  writing  the  man- 
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ner  of  disposition  of  his  property,  but  had  not  made  any  actual 
distribution  of  the  papers  or  property,  and  the  court  held  that 
there  was  nothing  in  his  acts  or  instructions  which  ''indicates 
an  intention  that  effect  shall  be  given  to  the  papers  before  his 
death.'' 

The  mere  fact  that  there  is  a  consideration  is  not  the  only 
element  necesssary  to  invoke  the  jurisdiction  of  a  court  of  equity 
to  enforce  a  trust.  Where  the  trust  is  voluntary  the  language 
must  show  an  intention  to  create  the  trust  in  praescnfi.  Where 
there  is  a  consideration,  it  is  not  sufficient  to  show  that  there 
was  a  contract  based  upon  that  consideration,  but  it  must  like- 
wise be  shown  that  the  contract  was  to  create  a  trust  in  praesenti. 
This  is  stated  in  Dennison  v.  Oaehring,  7  Pa.  S.,  175,  at  178, 
where  the  court  say: 

**But  is  it  true  that  equity  will  not  enforce  an  executory 
trust  in  favor  of  a  volunteer?  It  will  doubtless  not  enforce  a 
contract  to  create  a  trust,  though  it  were  under  hand  and  seal; 
and  in  this  respect  it  carries  the  doctrine  of  nudum  pacium 
further  than  even  the  law  does;  but  the  diflfereoce  between  a 
covenant  to  create  a  trust  and  a  trust  created,  is  as  wide  as  the 
difference  between  a  covenant  to  convey  and  a  conveyance  exe- 
cuted. ' ' 

The  case  of  Donohoe  v.  Conrahyy  2  Jones  &  L.,  688,  is  one  in 
which  the  plaintiff  sought  to  enforce  what  she  alleged  to  be  a 
trust  founded  upon  consideration,  but  the  court  after  analyzing 
the  evidence  found  that  there  was  no  contract  to  create  a  trust, 
and  on  page  695  sumarized  its  deductions  from  the  evidence  as 
follows : 

'*No  promise  is  either  alleged  or  proved  in  this  case;  for  the 
evidence  amounts  only  to  a  statement  of  what  may  amount  to 
an  admission  of  an  intention,  on  the  part  of  the  lessee,  that  these 
persons  should  have  the  same  benefit  of  the  lease  to  him,  which 
thev  had  before." 

In  the  case  of  Hamer  v.  Sidway,  124  N.  Y.,  538,  there  was  a 
consideration  for  the  declaration  of  trust  in  that  the  relation  of 
debtor  and  creditor  existed  between  the  parties,  but  notwith- 
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standing  that  the  court  analyzed  the  evidence  carefully  to  de- 
termine whether  in  what  was  said  by  the  debtor  to  the  creditor, 
and  the  creditor's  response  thereto,  an  agreement  had  been  en- 
tered into  between  them  to  transform  the  relation  of  debtor  and 
creditor  into  the  relation  of  trustee  and  cestui  que  trust  of  spe- 
cifically identified  property.  The  discussion  of  this  subject  by 
the  court  will  be  found  on  pages  549,  550,  551,  and  is  instructive 
in  showing  the  difference  between  that  case  and  the  one  stated 
in  the  petition  in  the  case  at  bar. 

In  Cook  &  Co.  V.  Blacky  54  Iowa,  693,  the  Supreme  Court  of 
Iowa  applied  the  law  to  facts  very  similar  to  those  alleged  in 
the  petition  in  this  case,  and  held  as  stated  in  the  syllabus  that : 


it 


The  fact  that  a  decedent  in  his  lifetime  had  frequently  de- 
clared his  intention  to  pay  certain  indebtedness  to  the  plaintiffs 
from  the  proceeds  of  a  number  of  cattle  owned  by  him  was  held 
insufficient  to  create  a  lien  in  favor  of  the  plaintiffs  upon  the 
fund  arising  from  the  sale  of  the  cattle  by  the  executors." 

In  that  case  as  in  this  the  relation  of  debtor  and  creditor  ex- 
isted between  the  claimant  and  the  decedent,  the  latter  declared 
his  purpose  to  pay  the  indebtedness  out  of  specific  property,  and 
the  court  held  as  stated  in  the  syllabus  that  the  claimant  there- 
by acquired  no  title  in  the  specific  property. 

Analyzing  the  allegations  of  the  petition  in  the  light  of  these 
authorities,  it  does  not  appear  that  the  decedent  intended  to 
invest  the  plaintiff  with  the  title  to  the  deposit  in  the  Evanston 
Bank,  but  on  the  contrary  it  appears  that  he  retained  absolute 
control  of  that  deposit  during  his  lifetime,  and  that  this  inten- 
tion of  control  was  in  harmony  with  the  language  he  and  his  wife 
used  in  referring  to  the  dep6fdt,  in  conversation  with  the 
plaintiff.  The  language  used  only  showed  that  they  at  that  time 
had  a  purpose  or  intention  to  make  some  sort  of  an  arrangement 
whereby  upon  the  death  of  the  decedent  she  should  have  the 
bank  deposit;  that  language  is  entirely  consistent  with  the  in- 
tention to  make  a  will  containing  such  a  disposition  of  the  bank 
deposit.  Furthermore  there  is  no  allegation  that  the  plaintiff 
agreed  to  a  change  in  the  relation  of  debtor  and  creditor  to  that 
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of  trustee  and  cestui  que  trust,  and  that  relation  could  not  be  so 
changed  without  her  agreement  thereto. 

It  is  a  rule  in  Ohio  that  the  degree  of  proof  required  in  cases 
of  this  sort,  is  that  it  must  he  established  by  clear  and  con- 
vincing evidence.    Merrick  V.  Ditzler,  91  0.  S.,  256  at  261. 

If  such  degree  of  proof  is  required,  then  it  is  clearly  the  rule 
that  the  expression  necesary  to  create  a  trust  must  be  clear,  con- 
vincing and  unambiguous,  and  it  has  been  so  decided.  Roddy 
v.  Roddy,  3  Neb.,  96. 

For  these  reasons  the  court  is  of  opinion  that  the  cause  of 
action  set  forth  in  the  plaintiff's  petition  is  one  seeking  to  en- 
force a  personal  obligation  of  the  decedent,  and  is  not  one  seek- 
ing to  assert  a  title  to  specific  property  in  the  hands  of  the  ad- 
ministrator. While  pleader's  prayer  is  not  conclusive  in  deter- 
mining the  character  of  the  action,  it  is  to  be  noted  that  the 
prayer  of  the  petition  in  this  case  only  seeks  a  judgment  for 
money,  and  does  not  seek  to  have  the  plaintiff's  title  to  any 
property  declared  and  enforced.  Even  though  a  trust  relation 
previously  existed  between  the  decedent  and  the  plaintiff,  if 
that  trust  relation  no  longer  existed,  or  for  any  reason  was  not 
relied  upon,  and  the  only  relief  sought  was  the  enforcement  of 
a  personal  obligation  against  the  decedent's  estate,  the  cause 
of  action  would  be  a  claim  or  debt,  which  under  the  statute  must 
be  proven,  and  suit  filed  within  the  time  prescribed.  See  Rob- 
son  V.  Evans,  3  Ohio  App.,  248. 

The  motioii  for  judgment  on  the  pleadings  is  granted. 


NISI  PRIUS  REPORTS— NEW  SERIES.  898 


1921.]  Wllkins  Y.  State. 


PROSECUTIONS  UNDER  THE  CRABBE  AND  MILLER  ACTS. 

Common  Pleas  Court  of  Clermont  County. 

WiLKiNs  V.  State  of  Ohk». 

Dteided,  August,  1921. 

Intoxicating  Liquors — Prosecutions  for  Selling,  Possessing  and  Keep- 
ing a  Place  Where  Sold — Final  Jurisdiction  of  Mayors,  Justices  of 
the  Peace,  etc^  in  Liquor  Cases — Jurisdiction  of  Mayor  in  Village 
Lying  in  Two  Counties — P^nial  of  Trial  by  Jury — Validity  of 
Warrants  of  Arrest. 

1.  A  prosecution  for  keeping  a  place  where  intoxicating  liquors  are 

sold,  furnished  or  given  away  is  in  no  way  authorized  by  the 
Crabbe  act,  but  falls  under  Section  13195  which  has  been  in  full 
force  and  effect  for  two  generations  or  more. 

2.  Under  the  Miller  act,  a  mayor.  Justice  of  the  peace,  municipal  or 

police,  probate  or  common  pleas  judge,  have  final  Jurisdiction 
within  their  respective  counties  of  all  misdemeanors  arising  In 
their  counties  under  laws  relating  to  Intoxicating  liquors  or  pro- 
viding for  the  enforcement  of  laws  relating  to  intoxicating  liquors. 

3.  The  Jurisdiction  of  the  mayor  of  a  village  situated  in  two  countieb 

is  co-extensive  with  both  counties.  In  the  exercise  of  such  juris- 
diction he  need  have  but  one  office,  and  an  affidavit  upon  which  a 
warrant  of  arrest  was  issued  is  not  rendered  defective  by  reason 
of  the  fact  that  it  was  sworn  to  before  the  mayor  while  sitting  in 
the  county  of  his  Jurisdiction  other  than  the  one  in  which  the 
offense  was  committed. 

4.  An  act  establishing  a  municipal  court  is  a  special  grant  cf  legislative 

power  on  a  particular  subject,  and  in  no  way  contravenes  the  con- 
stitutional requirement  that  all  laws  of  a  general  nature  shall  have 
uniform  operation  throughout  the  state;  the  Miller  law,  therefore, 
takes  precedence  over  laws  creating  municipal  courts  in  so  far  as 
Its  terms  are  in  conflict  with  the  municipal  law. 

5.  Prosecutions   for  the  manufacture,   sale,   having  in   possession   or 

giving  away  of  intoxicating  liquors  come  under  the  Crabbe  act, 
and  are  not  rendered  invalid  by  reason  of  the  fact  that  the  affidavits 
upon  which  the  warrants  of  arrest  were  issued  failed  to  negative 
the  exceptions  authorized  by  the  act. 

Walter  Murphy,  for  George  Wilkins. 

Z>.  W.  Murphy  and  H.  E,  Joseph^  for  the  State. 
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Wm.  a.  J06EPH,  Judge. 

This  is  a  motion  by  George  Wilkins  for  leave  to  file  a  petition 
in  error,  transcript,  and  bill  of  exceptions  in  this  Court. 

George  Wilkins  was  convicted  and  fined  J^500.00  and  costs  m 
the  mayor's  court  of  Miltord,  Ohio,  for  unlawfuly  keeping  a 
place  where  intoxicating  liquors  were  sold,  from  the  first  day  of 
June,  1921,  until  the  twentieth  day  of  July,  1921,  in  Cincinnati. 
Hamilton  County,  Ohio,  contrary  to  Section  13195  of  the  Gen- 
eral Code  of  Ohio,  and  is  now  requesting  leave  of  this  court  to 
file  a  petition  in  error  from  the  proceedings  had  before  and  the 
decision  of  M.  B.  Scott,  mayor  of  the  village  of  Milford,  Ohio. 

There  were  several  errors  claimed  and  urged  by  plaintiflf  in  er- 
ror before  this  court  as  reasons  why  he  should  be  permitted  to 
file  the  petition  in  error. 

Plaintiff  in  error  cites  the  Crabbe  act  and  claims  that  the  affi- 
davit, upon  which  the  warrant  for  his  arrest  was  made,  is  defec- 
tive in  that  it  is  sworn  to  before  Mayor  Scott  of  Milford,  Cler 
mont  county,  Ohio,  while  the  crime  is  allcfired  to  have  been  com- 
mitted in  Hamilton  county,   Ohio. 

In  fact,  this  alleged  misdemeanor  does  not  come  under  the 
Crabbe  act  at  all,  but  it  does  come  under  Section  13195,  General 
Code,  which  provides  as  follows:  ** Whoever  keeps  a  place  where 
intoxicating  liquors  are  sold,  furnished  or  given  away  in  viola- 
lion  of  Law,  shall  be  fined,  etc.'' 

Section  3,  of  the  Crabbe  act.  provides,  *' that  no  person  shall 
manufacture,  sell,  barter,  transport,  import,  export>  deliver, 
furnish,  receive,  give  away,  prescribe,  possess,  solicit,  or  ad- 
vertise any  intoxicating  liquors,  except  as  authorized  in  this  act." 

It  will  be  seen  that  the  Crabbe  act  in  no  place  provides  for  keep- 
ing a  place  where  intoxicating  liquors  are  sold  etc.,  and  so  for  as 
this  motion  is  concerned,  we  will  have  to  look  to  the  law  other  than 
the  Crabbe  act,  excepting  any  laws  that  may  refer  directly  to 
or  by  implication  to  the  Crabbe  act. 

Section  19,  of  the  Miller  act,  which  was  passed  February  2nd, 
1921,   and  approved  February  9th,    1921,   provides  as  follows: 

*  *  Any  justice  of  the  peace,  mayor,  mnnicipal  or  police  judge, 
probate  or  common  pleas  judge,  shall  have  final  jurisdiction  with- 
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in  their  respective  counties  of  all  misdemeanors  arifiing  in  such 
counties  under  this  act,  or  under  laws  relating  to  intoxicating 
liquors  of  laws  providing  for  the  enforcement  of  such  laws." 

The  Crabbe  act  and  the  Miller  act  are  both  law  enforcement 
acts. 

The  said  village  of  Milford  is  located  in  both  Hamilton  and 
Clermont  counties. 

Section  3539,  General  Code,  provides  as  follows : 

**When  the  jurisdiction  of  municipal  officers  is  co-extensive 
with  the  county  in  which  the  corporation  is  situated,  their  juris- 
diction in  corporations  embracing  territory  of  more  than  one 
county  shall  be  co-extensive  with  each  of  the  counties  in  which 
any  part  of  such  territory  is  located." 

It  seems  clear  that  under  this  section,  the  jurisdiction  of  Mayor 
Scott  is  co-extensive  with  both  of  the  counties  of  Hamilton  and 
Clermont  in  cases  of  this  kind. 

Section  4550,  General  Code,  provides  as  follows : 

*'He  (the  mayor)  shall  keep  an  office  at  a  convenient  place  in 
the  corporation,  to  be  provided  by  the  council  and  shall  be  fur- 
nished by  the  council  with  the  corporate  seal  of  the  corporation, 
in  the  center  of  which  shall  be  the  words,  *  Mayor  of  the  village, 
etc.,' as  the  case  may  be." 

The  court  is  of  the  opinion  that  the  affidavit  upon  which  the 
warrant  was  issued  in  this  case  is  valid  because  the  council  hav 
ing  furnished  the  mayor  a  convenient  place  in  the  corporation 
in  which  to  keep  his  ofiSce,  he  has  a  right  to  swear  an  affiant  to 
an  affidavit  in  the  place  provided  for  him  by  the  council  of  said 
village.  I  mean  by  this  statement,  the  mayor  does  not  have  to 
change  the  place  of  his  office  from  the  Clermont  county  side  and 
go  on  the  Hamilton  county  side  of  said  village  to  swear  an  affiant 
to  an  affidavit  for  a  warrant  for  a  misdemeanor  committed  in 
Hamilton  county  or  vice  versa,  if  his  office  hs  in  that  part  of  the 
village  which  is  in  Hamilton  county,  he  will  not  have  to  change 
his  office  from  the  Hamilton  county  side  to  the  Clermont  county 
aide  in  order  to  swear  an  affiant  to  an  affidavit  for  a  warrant  for 
a  misdemeanor  committed  on  the  Clermont  countv  side. 
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Section  3539,  General  Code,  enlarges  the  jurisdiction  of  may- 
ors in  corporations  cm'bracing  a  territory  of  more  than  one  coun- 
ty, and  in  construing  Sections  4550  and  3539,  General  Code, 
together,  the  court  is  of  the  opinion  that  a  mayor  need  have  but 
one  office  in  the  village  of  which  he  is  mayor  in  order  to  exercise 
jurisdiction  co-extensive  with  the  counties  in  which  the  village 
is  located. 

Another  matter  mentioned  in  the  argument  of  counsel  assails 
the  jurisdiction  of  a  mayor  or  justice  of  the  i)eace,  residing  and 
maintaining  an  office  in  the  county  outside  of  the  corporate 
limits  of  Cincinnati,  because  Section  1558-41,  General  Code  pro- 
vides as  follows: 

**No  justice  of  the  peace  in  ary  township  in  Hamilton  county, 
other  than  in  Cincinnati  township,  nor  mayor  of  any  village  or 
city  in  any  proceeding,  whether  civil  or  criminal,  m  which  any 
warrant,  order  of  arrest,  summons,  order  of  attachment  or  gar- 
nishment or  other  process  except  subpoena  for  witness  shall  have 
been  served  upon  a  citizen  or  resident  of  Cincinnati  or  a  corpora- 
tion having  its  principal  office  in  Cincinnati,  shall  have  jurisdic- 
tion, unless  such  service  be  actually  made  by  personal  service 
within  the  township,  village  or  city  in  which  said  proceedings* 
may  have  been  instituted,  or  in  a  criminal  matter  unless  the  of- 
fense charged  in  any  warrant  or  order  of  arrest  shall  be  alleged 
to  have  been  committed  within  said  township,  village  or  city.** 

The  criminal  jurisdiction  of  justices  of  the  peace  and  mayors 
of  villages  has  always  been  co-extensive  with  the  county  until  re- 
stricted by  the  different  acts  creating  municipal  courts. 

The  acts  creating  municipal  courts  do  not  offend  or  contravene 
Section  26,  Article  2,  of  the  Constitution  of  Ohio,  requiring 
all  laws  of  a  general  nature  to  have  uniform  operation  through- 
out the  state  as  the  establishment  of  a  municipal  court  in  Cincin- 
nati is  'by  special  grant  of  Legislative  power  upon  a  particular 
subject.  See  State  ex  rd  vs  IJesse,  98  0.  S  page  231 ;  State  ex 
rel  vs  Block,  65  0.  S.  page  370 ;  State  ex  rel  vs  Yeattnan,  89 
0.  S.  page  44. 

The  Miller  act  is  created  in  exactly  the  same  way.  Were  it  not 
for  the  Miller  act,  the  court  has  no  hesitancy  in  saying,  that  the 
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mayor  of  the  village  of  Milf  ord  would  have  no  jurisdiction  in  this 
case,  because  this  alleged  misdemeanor  does  not  come  under  the 
Crabbe  act.  See  Section  9,  Article  15,  Constitution  of  Ohio. 
Section  19,  of  the  Miller  act,  passed  February  2,  1921,  and  ap- 
proved February  9,  1921,  and  which  was  a  law  and  in  effect  at 
the  time  of  the  alleged  misdemeanor  charged  in  the  affidavit. 
Section  19,  of  the  Miller  act,  provides  as  Follows : 

**Any  justice  of  the  peace,  mayor,  municipal  or  police  judge, 
probate  or  common  pleas  judge,  shall  have  final  jurisdiction  with- 
in their  respective  counties  of  all  misdemeanors  arising  in  such 
counties  under  this  act,  or  under  laws  relating  to  intoxicating 
liquors,  or  laws  providing  for  the  enforcement  of  such  laws." 

The  Legislature  has  the  power  to  enlarge  or  diminish  the  Jur- 
isdiction of  justices  of  the  peace,  and  mayors  of  municipalities. 

The  Miller  law  was  passed  last  winter  and  became  a  law  sub- 
sequent to  the  law  creating  municipal  courts,  and  therefore  takes 
precedence  over  the  law  creating  municipal  courts  in  so  for  as  its 
terms  are  in  conflict  with  the  municipal  law. 

If  the  Ijegislature  had  intended  to  curtail  the  jurisdiction  of 
justices  of  peace  and  mayors  so  that  they  should  have  no  juris- 
diction, in  cities  having  municipal  courts,  of  misdemeanors  com- 
mitted therein,  in  this  class  of  cases,  it  would  have  said  so .  There 
are  no  exceptions  and  the  Legislature  must  have  meant  what  it 
said.  While  repeals  by  implication  are  not  favored  by  the  law, 
still  when  the  terms  of  a  later  act  are  so  inconsistent  with 
the  terms  of  a  former  act  that  all  can  not  stand,  the  terms  of 
the  later  act  that  are  in  conflict  with  the  terms  of  a  former  act 
will  prevail. 

Counsel  for  plaintiff  in  error  further  complained  because  plain- 
tiff was  denied  the  right  of  trial  by  jury.  It  is  the  well  established 
law  of  this  state  by  a  long  line  of  decisions  to  the  effect  that  in 
misdemeanors  wherein  imprisonment  is  not  a  part  of  the  penalty, 
the  Legislature  can  lodge  final  jurisdiction  in  the  trial  courts 
to  the  exclusion  of  the  right  of  trial  by  jury,  and  in  accordance 
with  this  well  established  principle  of  law  the  Legislature  has 
provided  in  Section  4536,  General  Code,  the  following:  **Hc  (the 
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mayor)  shall  have  final  jurisdiction  to  hear  and  determine  any 
prosecution  for  a  misdemeanor  unless  the  accused  is  by  the  Con- 
stitution entitled  to  a  trial  by  jury.  His  jurisdiction  in  such 
cases  shall  be  co-extensive  with  the  county,  etc."  Also,  see  the 
Miller  act,  Section  19 . 

The  plaintiflf  in  error  further  complains  against  the  decision 
of  Mayor  Scott,  of  Milf  ord,  on  the  grounds  that  the  decision  is 
against  the  weight  of  evidence.  The  court  has  carefully  gone  over 
the  evidence  in  this  case,  and  is  of  the  opinion  that  the  judgment 
of  the  mayor  is  sustained  by  the  evidence.  The  state  inspectors 
testified  that  they  bought  whiskey  in  this  place  on  two  or  three 
different  occasions  between  the  first  day  of  June  and  the  20th  day 
of  July,  1921,  and  that  on  the  last  day  in  which  it  was  bought 
there  by  the  state  officer,  the  plaintiff  in  error  sold  it  to  him  and 
admitted  that  he  was  the  owner  of  the  place. 

This  is  an  action  for  unlawfully  keeping  a  place  where  in- 
toxicating liquors  are  sold,  furnished,  exchanged  or  given  away 
in  violation  of  the  law,  and  is  not  for  the  unlawful  selling 
of  liquor ;  and  in  the  case  of  Spforizw  et  al  v.  State  of  Ohio,  11 
Ohio  Appellate  Reports,  page  332  (32  0.  C.  A.,  — ),  it  is  held 
that  the  proof  of  a  single  sale  of  intoxicating  liquors  is  not  in- 
dispensable to  a  conviction  for  keeping  a  place  for  the  un- 
lawful sale  of  intoxicating  liquors. 

There  was  evidence  to  the  effect  that  on  the  day  Mr.  Wilkins 
was  in  his  place  of  business,  that  he  emptied  some  whiskey  into 
a  sink  in  order  to  prevent  the  state  prohibition  oflScer  from  tak- 
ing it.  There  was  evidence  that  a  bar  tender  was  in  attend- 
ance, during  the  business  hours  of  this  place,  adorned  in  the 
usual  regalia,  and  the  appearance  of  the  place  was  that  of  a 
saloon;  and  that  from  day  to  day,  persons  were  seen  going 
in  and  out  of  the  place.  There  was  also  evidence  that  several 
had  purchased  whi.skey  several  times  within  the  time  stated  in 
the  affidavit. 

Mayor  Scott  saw  and  heard  these  witnesses  on  the  stand  and 
had  the  opportunity  to  observe  their  demeanor  while  on  the 
stand  and  was  in  a  better  position  to  know  what  weight  to  give 
to  their  testimony  than  a  reviewing  court.    The  court  is,  there- 
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fore,  of  the  opinion  that  the  evidence  adduced  in  this  case  as 
exhibited  by  the  bill  of  exceptions  is  amply  sufficient  to  sustain 
his  decision. 

It  was  claimed  that  the  evidence  as  to  the  proprietorship  of 
the  plaintiff  in  error  of  this  place  was  not  sufficient  from  the 
evidence  shown  by  the  bill  of  exceptions.  The  court  is  of  the 
opinion  that  the  proprietorship  was  established  by  the  evidence, 
and  that  the  plaintiff  in  error,  George  Wilkins,  was  the  pro- 
prietor of  this  place  at  and  prior  to  the  time  of  his  arrest. 

Counsel  for  plaintiff  in  error  claims  that  the  affidavits  upon 
which  the  warrants  of  arrest  were  issued  fail  to  negative  the  ex- 
ceptions authorized  by  these  acts.  If  the  selling  or  possessing 
of  liqqor,  etc.,  might  be  legal,  is  in  the  descrpition  or  definition 
of  the  offense,  then  it  would  be  necessary  to  negative  these  aver- 
ments in  the  affidavits,  but  in  as  much  as  they  are  contained  in 
the  provisos,  the  offense  is  complete  in  charging  one  with  the 
offense  without  negativing  the  exceptions.  See  State  v.  Hutch- 
inson,  55  0.  S.,  573 ;  also,  49  0.  S.,  117. 

The  motion,  therefore,  for  leave  to  file  a  petition  in  error 
in  this  case  is  denied. 


UNSUCCESSFUL  PROSECUTION  OF  A  VENDOR  OF  HENRY  FORD'S 

"DEARBORN  INDEPENDENT." 

Municipal  Court  of  the  City  of  Cleveland. 

City  of  Cleveland  v.  Milton  A.  Coulson. 

Decided  April,  1921, 

Scandalous  Publication — Allegations  Concerning  Must  State  What 
Therein  Contained  Is  Indecent  or  Likely  to  Create  a  Breach  of 
the  Peace 

An  Affidavit  charging  that  one  C  "did  then  and  there  offer  for  sale 
on  East  Ninth  and  Euclid  avenue,  within  the  limits  of  said  city 
( Cleveland )»  a  certain  Indecent  and  scandalous  publication,  to- 
wit,  the  'Deart)orn  Independent,'  the  same  being  calculated  to 
•xdte  scandal  and  having  a  tendency  to  create  a  breach  of  thtt 
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peace/'  does  not  state  a  crime  under  Ordinance  1770  of  said 
city,  where  said  publication  is  found  upon  inspection  to  con- 
tain numerous  articles  of  a  creditable  character  and  there  is 
nothing  in  the  affidavit  to  indicate  what  article  or  articles  it  is 
intended  to  charge  arc  calculated  to  excite  scandal  or  create 
a  breach  of  the  peace. 

Oscar  C.  Bell,  Police  Prosecutor,  M.  P.  Mooney,  and  John  D. 
Marshall,  Assistant  Director  of  Law,  for  the  State. 

Squire,  Sanders  &  Dempsey,  by  Harry  Crawford  and  Emesi 
Dempsey, 

The  accused  was  brought  to  trial  upon  the  following  affidavit: 

**  Before  me,  E.  L.  Hilliard,  Deputy  Clerk  of  the  Municipal 
Court  of  Cleveland,  personally  came  A.  H.  Wilks,  who  being 
duly  sworn  according  to  Jaw,  deposes  and  says,  that  on  or  about 
the  14th  day  of  March,  A.  D.  1921,  at  the  said  city  and  county, 
one  Milton  A.  Coulson  did  then  and  there  unlawfully  oflFer  for 
sale  on  E.  Ninth  and  Euclid  Avenue,  within  the  limits  of  said 
city,  a  certain  indecent  and  scandalous  publication  to-ivit,  'The 
Dearborn  Independent, '  the  same  being  calculated  to  excite  scan- 
dal and  having  a  tendency  to  create  a  breach  of  the  peace.  A 
copy  of  said  publication  is  here  attached.  And  further  deponent 
says  not;  contrary  to  the  form  of  an  Ordinance  of  said  City  in 
such  cases  made  and  provided. 

A.  H.  WiLKK. 

Sworn  to  and  subscribed  before  me,  thig  lith  day  if  March, 
A.  D.  1921. 

W.  B.  Woods,  Prosecuting  Attorney,  the  Municipal  Court  of 
Cleveland,  0.  V.  N. 

E.  L.  Hilliard,  Deputy  Clerk  of  the  Municipal  Court  of  Cleve- 
land." 

The  jury  was  impaneled  and  sworn  and  A.  H.  Dilks  had  tak 
en  the  stand  on  behalf  of  the  plaintiff.    The  defendant  objected 
to  the  introduction  of  any  testimony  under  the  foregoing  affida 
vit  on  the  ground  that  the  aflSdavit  was  insufficient  and  that  thf 
ordinance  was  unconstitutional. 

Terrell,  J. 

I  have  in  mind  the  case  of  a  man  who  was  charged  with  perjury 
in  a  trial  of  a  certain  caa«,  a  record  of  which  will  be  found  in  the 
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files  of  the  court,  wherein  it  is  alleged  in  an  affidavit  that  he  gave 
false  testimony,  that  he  might  be  within  his  rights  to  ask  wherein 
was  the  testimony  false  and  what  testimony  did  he  give  and 
wherein  was  it  false. 

The  answer  could  be  made  that  it  is  all  in  the  record,  that  a 
record  of  it  will  be  found,  the  court  stenographer  has  a  copy  of 
all  the  testimony  given,  and  other  witneses  to  show  that  he  falsi- 
fied in  court. 

Tet  that  is  only  evidence  to  be  introduced.  T  have  some  doubts 
whether  this  affidavit  is  sufficient.  It  appear?  even  counsel  for 
plaintiff  has  some  doubts  as  to  its  sufficiency,  after  due  thought. 
If  this  affidavit  is  not  sufficient,  deFendnnt  is  not  placed  in  jeop- 
ardy, and  a  new  action  may  be  instituted. 

Now  then  looking  at  this  publication.  The  fact  that  a  publi- 
cation is  issued  called  ** Dearborn  Independent,"  or  ** Dearborn 

Independent,"  or  any  other  *' Independent"  does  not  of  itself 
make  it  objectionable.  There  sf'eins  to  be  some  articles  in  it,  en- 
titled '*Navy  Operates  first  Exclusive  Hospital  Ship."  There  is 
nothing  in  that  title  that  seems  objectionable.  ''Cutting  up  old 
Circus  Money."  There  is  nothing  in  that  that  seems  objection- 
able. '*The  Gold  Star  Ship,"  "ttelgiiim's  Indebtedness,"  ''The 
Peoples'  Savings,"  "Our  General  ard  Sister"  doing  this  or 
that.  "Picture  of  Some  Play  Grounds;  Children  Romping  at 
Play,  "Jewish  Rights  Clash  with  America?i  Rights  "  Apparent- 
ly, from  comment  made  heretofore  In  this  cas<.%  it  seems  that  the 
objectional  feature  would  lie  under  a  title  of  tl:at  kind.  "A 
Strange  Job,"  Breach  of  History,"  "Should  a  Foreign  Woman 
Be  Pitied?"  I  think  it  is  a  little  without  reason  to  ask  a  court 
to  wade  through  a  book  like  this,  to  determine  if  each  or  any 
part  or  any  article  or  item  in  thi;>  paper  is  such  that  might  be  cal- 
culated to  excite  scandal  or  have  a  tendency  to  create  a  breach 
of  the  peace. 

Surely  those  who  were  charged  with  punisi.ment  of  violations 
of  the  law  and  the  prosecution  of  violations,  ought  to  know  im- 
mediately that  part  of  the  publication  that  is  objectionable,  and 
if  this  is  a  part  of  the  affidavit  if  this  publication  is  made  part 
of  the  affidavit,  the  motion  would  lie,  I  t!nnk  to  strike  out  all 
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of  it — all  at  least  that  by  no  stretch  of  the  imagination  conld  be 
considered  objectionable,  to  be  within  the  phrase  **  calculated  to 
excit  scandal  or  having  i\  tendency  to  create  a  breach  of  the 
peace." 

So  the  issue  ought  to  be  in  go>d  plt^iu^ing,  narrowed  down  to 
the  real  issue  that  the  court  will  bo  required  to  rule  upon  when 
objections  are  made  to  the  introduction  of  evidence,  so  the  court 
may  be  guided  in  determining  what  ci'idpnce  is  proper,  that  the 
defendants  may  be  apprised  now  of  that  ivLich  some  one  else  de- 
termines by  the  filing  of  this  affidavit  is  a  violation  of  this  law. 

Now  I  offer  these  observations  which  I  call  ''thinking  out 
loud"  for  the  benefit  of  the  parties  here;  if  you  have  any  fur- 
ther comment  to  make  I  will  hc!)r  it.  If  not  I  will  take  the  mat- 
ter under  advisement  until  tomorrow  morning;  and  ask  you  also 
to  take  it  under  advisement.  If  the  ciiy's  case  is  not  built  upcn 
foundation  to  stand,  it  is  foPy  to  j)i*oceed  with  the  structure. 
Have  counsel  any  further  comment  to  make  upon  this? 

Thereupon  adjournment  was  by  tlie  court  taken  to  the  hour 

of  9:00  o'clock  the  following  da3^  being  Tuesday,  May  10,  1921. 

at  which  time  all  parties  appeared  as  before  and  the  court  pro- 
ceeded : 

I  have  carefully  gone  over  the  matter  submitted  last  evening. 
The  question  as  to  the  suffiei«jney  of  ^his  hl8da^'it  is  presented 
upon  the  motion  to  exclude  testimony,  or  objection  to  the  testi- 
mony. 

1  have  come  to  the  conclusion  tliat  this  affidavit  is  defective, 
and  does  not  state  with  siiilicieot  definiteness  the  crime  under  tJie 
ordinance.  That  although  the  copy  of  the  Dearborn  Independ- 
ent is  apparently  attached  to  the  affidavit,  it  is  no*^  made  a  part  ol 
it.  Even  in  pleadings  in  a  civil  case  i*  cou^d  not  be  read  in  con 
nection  with  the  petition,  whore  the  suffic'iem.'y  of  the  averment^s 
in  the  petition  to  state  a  oausc  of  act 'on  was  questioned 

I  do  not  see  how  in  a  criminal  case  the  exhibit  of  evidence  it- 
self can  be  considered  where  the  sufficiency  of  the  charge  m  the 

affidavit  is  attacked. 

Further,  in  consideration  of  the  publication  itself,  there  is  no 
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definite  averment  in  the  affidavit  of  any  matters  or  facts  alleged 
to  have  been  published  in  their  exhibit  which  would  apprise  the 
defendant  of  that  which  he  is  charged  with  having  pnt  in  circu- 
lation, having  a  tendency  to  incite  a  breach  of  the  x>eace.  A  re- 
view of  this  paper  shows  many  articles,  some  of  which  might  be 
extremely  objectionable  to  a  considerable*  number  of  people, 
among  which  I  see  one  here  that  I  might  comment  upon. 

It  appears  apparently  on  the  editorial  sheet  o2  thk  paper, 
titled  **Duly  Executed  by  the  Militar3^"  It  sets  forth  how  sev- 
eral young  men  were  executed  by  the  Crown  Forces  in  Ireland. 
These  boys  were  slaughtered,  in  cold  blood,  for  levyins:  war 
against  the  Crown  Forces ;  M^ere  accused  not  of  warring  against 
their  own  country,  not  against  the  government  of  their  own  eoun- 
try  chosen  b}'  a  majority  of  about  ninety  per  cent,  of  the  fathers 
of  Ireland ;  but  against  what  they  regarded  as  a  foreign  mvader, 
and  ruthlessly  and  without  reason  putting  their  native  men  to  a 
firing  squad. 

Even  the  high  judicial  authorities  of  this  foreign  invader  have 
declared  that  a  state  of  wai*  exists  between  Ireland  and  England: 
legally  and  actually  this  is  nndoubtedlv  the  case.  Why  then 
were  not  these  captured  boys  accorded  at  least  tlie  .simple  .status 
of  prisoners  of  Wart 

It  proceeds  further  to  condemn  the  government — the  Britiali 
government  in  slaughtering  and  putting  to  death  these  young 
men.  We  may  take  the  stand  that  millions  of  Americans  of 
Irish  blood  and  breeding  must  be  Americans  and  not  Irish,  nor 
seek  to  embroil  their  ado]ited  country  in  the  troubles  of  their 
former  home  land,  and  even  if  there  were  not  a  single  American 
of  Irish  blood  in  the  United  States,  we  could  not  shut  our  eyes 
to  such  doings  in  Ireland. 

Americans  who  are  not  Sinn  Feiners  or  narrow  Nationalists 
in  any  respect  will  with  difficulty  repress  a  deep  sense  of  disgust 
and  revolt  against  wanton  slaughter  that  must  outrage  the  ele- 
mentary feelings  of  humanity  the  world  over. 

Now  there  is  an  article  that  people,  or  the  British  government 
themselves,  those  who  are  Englishmen,  in  fact  or  by  descent, 
might  object  to,  and  might  claim  that  it  is  indecent,  scandalous, 
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and  might  claim  that  it  would  tend  to  incite  breach  of  the  peace 
in  our  own  city  here  between  people  who  are  of  Irish  or  English 
descent. 

Yet  I  can  not  conceive,  although  my  feelings  would  be  on  one 
side  of  that  question,  that  that  is  an  indecent  article  that  would 
tend  to  incite  breach  of  the  peace  in  this  county. 

Now^  I  cite  this  as  showing  that  a  considerable  number  of  peo- 
ple might  consider  it  indecent  and  objectionable  on  that  gi'ound. 
There  is  another  article  in  here  entitled  **  Jewish  Rights  Clash 
with  American  Rights.''  In  this  article  there  is  set  forth  in 
chronological  order  appar^^ntly  dating  from  1900  and  1S99  ap- 
parently a  history  of  the  efforts  of  a  people—a  people  who  have 
been  oppressed  in  many  countries — to  safeguard  and  secure  the 
rights  that  we  guaranteed  to  them  under  the  constitution  of  our 
country,  a  constitution  that  r^ognizes  no  race,  color  or  religion. 

'  This  sets  forth  apparently  a  history  of  the  effort  of  the  Jew- 
ish people  in  this  country  to  safeguard  the  rights  which  our  con- 
stitution guarantees  to  them. 

True,  it  might  be  written  by  a  man  who  is  .somewhat  preju- 
diced and  in  some  respects  may  be  objectionable  to  the  Jewish 
people. 

Now  these  two  items  deal  with  peoples  at  large.  Which  of  these 
two  items,  even  if  this  publication  were  <^onnected  up,  is  it 
claimed  by  the  prosecution  here  is  the  one  that  is  objectionable 
and  calculated  to  incite  breach  of  the  peace  1 

Palpably,  counsel  for  plaintiff  in  this  case  would  not  contend 
that  the  editorial  article,  although  objectionable  to  many  people, 
is  the  one  to  which  this  prosecution  is  addressed.  From  the  ai^^u 
ment  and  comment  made  I  take  it  of  course  that  the  article  per- 
taining to  Jewish  rights  is  the  one  that  the  prosecution  objects  to. 
But  there  is  not  a  word  in  the  affidavit  itself  that  apprises  the 
defendant  of  that  which  is  claimed  to  be  scandalous  and  'jircu- 
lated  to  excite  scandal  and  having  a  tendency  to  create  a  breach 
of  the  peace. 

I  do  not  think  this  affidavit  is  sufficient  to  state  a  crime  under 
the  ordinance.  I  will  sustain  the  motion,  or  the  objection  of 
the  defendant  to  the  evidence." 
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INVALIDITY  OF  NOTE  AND  MORTGAGE  MADE  TO  A 

FICTITIOUS  PERSON. 

Common  Pleas  Court  of  Richland  County. 

E.  D.  Houston  v.  II.  S.  Hettinger,  John  Bfrry,  and  Jacob 

Worst. 

Decided,  June,  1921. 

Negotiable  Instruments — Notes  and  Mortgage  Made  to  Fictitious  Per- 
sons for  the  Purpose  of  Avoiding  Taxation — Not  Enfordhle,  When 
— Such  Instruments  Not  in  Effect  Payable  to  Bearer — Section  81.14. 

1.  A  promissory  note  made  payable  to  the  order  of  a  fictitious  and  non- 

existing  person,  when  such  fact  was  unknown  at  the  time  to  the 
maker  of  the  note,  is  void. 

2.  A  mortgage  given  to  secure  the  payment  of  promissory  notes  made 

payable  to  the  order  of  a  fictitious  or  non-existing  person,  which 
fact  was  unknown  at  the  time  to  the  maker  of  the  notes  and  mort- 
gage, is  void;  and  in  a  proceeding  to  foreclose  such  a  mortgage 
the  court  will  enter  a  decree  cancelling  both  the  notes  and  the 
mortgage. 

H.  L,  McCray,  of  Ashland,  and  W.  JI.  OiPord,  of  Mansfield, 
for  plaintiff. 

C.  H.  Workman,  of  Mansfield,  and  George  Fnje,  of  Ashland, 
and  Oeo,  A,  McOrath,  of  Mansfield,  for  defendants. 

C.  H.  Wood,  J. 

The  plaintiff  brings  this  action  to  foreclose  a  $5,000  mortgage 
on  the  premises  of  the  defendant,  Jacob  AVorst.  The  evidence  dis- 
closes the  following  state  of  facts : 

That  the  plaintiff  E.  D.  Houston  procured  the  defendants  H. 
S.  Hettinger,  who  was  at  the  time  owner  of  the  premises,  to  ex- 
ecute the  notes  and  mortgage  in  dispute  of  one  John  Berry,  a 
fictitious  or  non-existing  person,  for  the  fraudulent  purpose  of 
evading  the  listing  of  the  notes  for  taxation. 

On  April  11,  1919,  the  plaintiff  transferred  and  assigned  the 
notes  and  mortgage  to  himself  by  using  and  signing  the  name  of 
said  John  Berry,  and  now  claims  to  be  the  owni^r  and  holder  of 
the  same. 
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It  is  conceded  that  neither  H.  3.  Hettinger  or  Jacob  "Worst 
had  any  knowledge  that  Jacob  Berry  was  a  fictitious  or  non- 
existing  person,  or  that  said  notes  and  morts^age  were  made  for  a 
fraudulent  purpose  in  the  name  of  John  Be^r>^ 

That  subsequent  to  the  execution  of  the  notes  and  mortgages, 
the  defendant  Hettinger  sold  and  transferred  the  premises  to 
the  defendant  Jacob  Worst  who  is  now  the  owner  of  the  same. 
That  the  defendant  Worst,  by  said  deed  a«snmed  a  $5,000  mort- 
gage held  by  John  Berry. 

What  are  the  rights  of  the  parties  under  the  above  state  ot 
facts? 

What  was  the  legal  effect  of  the  mortgage  given  by  Hettinger 
to  John  Berry  1 

It  is  a  fundamental  principle  under  the  law  of  contracts,  that 
in  order  to  make  a  valid  and  binding  contract  it  is  necessary  that 
there  be  parties  capable  of  contracting  and  that  their  minds 
come  together  on  the  terms  of  the  contract.  A  mortgage  and 
note  can  be  construed  as  nothing  more  than  a  contract  between 
the  parties  whereby  the  grantee  for  a  consideration  agrees  to 
pay  to  the  grantor  a  certain  sum  of  money. 

*  *  It  is  necessary  to  the  validity  of  a  deed  that  the  grantee  should 
be  capa/ble  of  taking  title,  a  grantee  being  as  necessary  to  the 
conveyance  of  land  as  a  grantor,  it  follows  that  a  grant  to  a  ficti- 
tious person  is  void,  and  a  patent  for  land  to  a  fictitious  person 
not  in  existence  carries  no  title  and  invests  no  interest  in  any- 
one.'' U.  S.  V.  Soil  C/>7.  Coal  rO  Town  Co.,  18  Fed.,  275. 

What  is  true  of  a  deed  in  this  respect  is  likewise  true  of  a 
mortgage ;  a  mortgage  is  a  deed. 

**A  mortgage  to  a  man  after  his  death  is  void  for  want  of  a 
grantee  in  esse.  Noble  County  National  Bank  v.  Dond^a  et  al,  7 
Ohio  Dec.  Reprint,  532. 

* '  It  is  essential  to  the  validity  of  a  mortgage  that  there  should 
be  proper  parties  as  mortgagor  and  mortgagee.  They  may  be 
natural  or  artificial  person,  but  both  must  be  in  existence  and 
capable  of  contracting."    Cyc.  Vol.  27,  page  1041. 
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Tliere  is  an  exception  to  this  rule,  that  where  the  fictitious 
name  was  used  by  the  parties  with  full  knowledge  on  their  part 
and  with  out  fraud  intervening  therein  the  same  will  be  binding 
on  the  parties;  but  the  state  of  facts  at  bar  comes  short  of  this 
rule,  as  the  grantor,  Hettinger  had  no  knowledge  that  John 
Berry  was  a  fictitious  peraon,  or  that  the  name  of  said  fictitious 
person  was  inserted  for  a  fraudulent  j>urposc. 

It  is  claimed  that  the  notes  and  mortgage  are  in  effect  payable 
to  bearer,  under  paragraphs  3  and  4  of  Section  8114  of  the  nego< 
tiable  instrument  act. 

Paragraph  3 :  **  Where  it  is  payable  to  the  order  of  a  fictitious 
or  non-existing  person  and  such  fact  was  known  to  the  person 
making  it  so  payable." 

In  answer  to  this,  Hettinger  had  no  knowledge  that  the  notes 

and  mortgage    were  made  payable  to  a  fictitious  person  at  the 

time  the  same  were  executed. 

Paragraph  4:  ''Where  the  name  of  the  payee  does  not  pur- 
port to  be  the  name  of  any  person." 

Plaintiff  must  again  fail,  when  we  refer  to  the  notes  and  inort  ■ 
gage.  We  find  the  name  of  John  Berry  purporting  to  be  a  real 
person. 

The  court  held  in  the  case  of  Armstrong  v.  Bank,  46  0.  S.. 
612, 

"The  rule  that  a  negotiable  instrument  made  payable  to  a 
fictitious  person  or  order,  is  in  effect,  an  instrument  payable  lo 
bearer,  applies  only  where  it  is  made  with  the  knowledge  of  the 
party  making  it  and  does  not  apply  where  the  maker,  supposing 
the  payee  to  be  a  real  person,  and  intending  payment  to  be  made 
to  such  person  or  order,  is  induced  by  the  fraud  of  another  to  so 
draw  it." 

The  mortgage  in  question  being  security  for  the  notes  only, 
must  not  only  fail  by  reason  of  its  own  defects,  but  the  defects 
of  the  notes  as  well. 

We  do  not  think  the  mortgage  from  Hettinger  to  John  Berry  a 
fictitious  person,  conveyed  any  title,  as  Hotiinger  had  no  knowl- 
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edge  of  the  fiction,  and  the  further  reason,  the  transaction  on 
the  part  of  the  plaintiff  Houston  partakes  of  fraud*  and  no  title 
thereby  passed. 

The  title  to  the  premises  remained  in  Hettinger  and  when 
he  conveyed  them  to  Worst  by  warranty  deed,  he  conveyed  his 
entire  interest  therein ;  and  while  Worst  assumed  a  certain  mort- 
gage thereon  he  would  only  bo  liable  to  the  extent  of  the  validity 
of  the  mortgage,  and  no  more. 

The  case  of  David  v.  City  Fire  hisvrance  Company,  83  N.  "y. 
268,  cited  by  plaintiff,  is  instructive  on  this  question,  and  ihe 
holding  of  the  court  therein  clearly  defeats  the  plaintiffs  right 
of  recovery  when  applied  to  the  facts  in  this  case. 

A  finding  in  favor  of  defendant  Worst  may  be  entered  in  this 
case,  dismissing  the  petition  of  plaintiff  and  a  cancellation  of  the 
mortgage ;  leaving  the  parties  to  work  out  their  rights  in  an  ac- 
tion at  law. 
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PERFORMANCE  OF  JANITOR  SERVICE  IN  PUBUC  SCHOOL 

BUILDINGS  BY  CONTRACT. 

Court  of  Common  Pleas  of  Hamilton  County. 

David  E.  Fehl  v.  Board  of  Education  op  the  City  School 

District  op  the  City  op  Cincinnati.* 

Decided  June  28,  1920. 

Schools — Award  of  Contract  for  Janitor  Service — Provision  of  Section 
7623  as  to  Public  Competition  Not  Applicable — Incidental  Varich 
tions  from  Specifications  do  Not  Render  Such  a  Contract  Invalid, 
When. 

1.  In  the  making  of  contracts  for  the  convenience  and  prosperity  of 

the  schools  under  their  control,  boards  of  education  are  limited 

only  by  the  provisions  of  Section  7623,  G.  C,  as  to  public  com- 
petition. 

2.  A  contract  for  the  cleaning  and  performance  of  janitor  service  in 

public  school  buildings  is  not  within  contemplation  of  Section 
7623,  and  may  therefore  be  entered  into  by  a  board  of  education 

without  advertisement  for  public  bidding. 

3.  A  contract  for  such  service  in  a  large  number  of  school  buildings 

is  not  rendered  invalid  by  awarding  the  work  in  all  the  buildings 

to  a  single  contractor,  notwithstanding  the  specifications  on  file 

used  the  word  contractor  in  the  plural  and  also  incidentally  re- 
quired that  he  be  in  attendance  at  each  school  building  from 
7  a.  m.  till  6  p.  m. 

Saml.  L,  Hagans,  and  James  B,  Sunng,  for  plaintiff. 
Harry  R.  Weber,  Asst.  City  Solicitor,  and  C.  J.  McDiarmid, 
For  defendant. 

Matthews,  J. 

The  plaintiff  suing  as  a  tax  payer  .seeks  to  have  the  defend- 
ant enjoined  from  carrj'ing  out  a  contract  which  it  has  entered 
into  with  James  M.  Sprague,  for  school  janitor  service. 

The  evidence  discloses  that  the  defendant  advartisod  for 
sealed  proposals  for  cleaning  and  operating  about  80  school 
buildings,  in  accordance  with  certain  specifications  on  file  in 
its  office.  Sealed  proposals  were  submitted  by  various  bidders 
for  cleaning  and  operating  specific  school  buildings.     The  pro- 

♦  Error  not  prosecuted. 
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posal  of  James  M.  Sprague  was  to  clean  and  operate  all  the 
school  buildings  referred  to;  that  proposal  was  accepted  by 
the  board  of  education,  and  the  contract,  the  performance  oi 
which  it  is  sought  to  have  enjoined  in  this  action,  was  entered 
into.  Whether  the  board  of  education  acted  wisely,  or  whether 
the  plan  of  farming  out  all  the  work  of  cleaning  tlie  school 
buildings  to  one  person  wUl  prove  satisfactory  is  a  question  of 
policy  with  which  the  court  has  no  power  to  interfere.  The 
court  is  called  upon  to  decide  whether  the  board  of  education 
had  th^  power  to  make  such  a  contract,  wheUier  it  proceeded 
according  to  law  in  so  doing,  and  whether  the  contract  so  entered 
into  is  one  the  attempted  performance  of  which  should  be  en- 
joined. 

The  plaintiff  urges  two  grounds  as  the  basis  of  the  relief 
which  he  seeks,  and  these  are,  first,  that  the  contract  entered 
ilito  by  the  defendant  with  James  ^f.  Sprague  is  not  in  conform- 
ity to  the  advertisement  and  specifications,  and  is  therefore 
illegal  and  void ;  second,  that  independently  of  compliance  with 
any  statutory  requirements,  the  attempted  performance  of  the 
contract  should  be  enjoined  because  it  appears  upon  its  face  to 
be  impossible  of  performance  in  accordance  with  its  terms. 

The  postulates  of  the  first  ground  urged  by  the  plaintiff  are : 

(a)  That  Section  7623  of  the  General  Code  pi'escribing  the 
method  of  making  certain  contracts  applies. 

(b)  That  the  proposal  made  by  James  M.  Sprague,  and  the 
contract  entered  into  by  the  defendant  do  not  conform  to  the 
advertisement  and  specifications  required  by  said  Section  7623. 

To  determine  the  validity  of  the  plaintiff's  first  ground  re- 
quires, therefore,  a  consideration  of  the  powers  of  the  board  of 
education  to  contract,  and  whether  Section  7623  of  the  Gen- 
eral Code  limits  those  powers. 

By  force  of  Section  4749,  General  Code,  it  is  enacted  that 
boards  of  education  shall  be  bodies  politic  and  corporate  and 
'as  such  capable  of  suing  and  being  sued,  contracting  and  being 
contracted  with.'* 

By  Section  7620  it  is  made  the  duty  of  boards  of  education, 
among:  other  things,  to  ''make  all  other  provisions  necessary'  for 
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the  convenience  and  prosperity  of  the  schools  within  the  sub- 
district." 

By  Section  7690,  boards  of  education  are  given  the  **  man- 
agement and  control  of  all  the  public  schools  of  whatever  name 
or  character  in  the  district,'^  and  power  to  ** appoint  a  superin- 
tendent of  public  schools,  truant  officer  and  janitors,  and  fix 
their  salaries  •  •  •  and  such  other  employees  as  it  deems 
necessary." 

By  force  of  these  sections  of  the  statutes  it  is  the  opinion 
of  the  court  that  boards,  of  education  have  full  power  to  make 
all  contracts  which  may  be  reasonably  regarded  as  **  necessary 
for  the  convenience  and  prosperity  of  the  schools,"  unless  re- 
strained  by  the  terms  of  Section  7623. 

The  effect  of  conferring  power  to  contract  upon  a  board  of 
education  is  stated  in  Kraft  v.  Board  of  Education,  67  N.  J. 
Law  Rep.,  512.  It  appears  from  the  statement  of  facts  in  that 
case  that  the  board  of  education  had  power  to  contract  for 
school  furniture  without  public  competition.  The  board  ap- 
pointed a  committee  and  invited  proposals  in  accordance  with 
certain  specifications,  and  in  discussing  the  right  of  the  board 
of  education  when  not  being  legally  bound  thereto,  it  did  invite 
competitive  bidding,  the  court  at  page  517  says: 

*'A  municipal  body  may  award  a  contract  independently  of 
the  proposals  it  may  have  invited,  provided  the  power  to  do 
so  is  exercised  hona  fide  and  with  reasonable  discretion,  having 
regard  to  the  public  good. 


99 


See  also  on  this  subject,  Coward  v.  Mayor,  etc.,  67  N.  J.  L., 
470. 

It  is  urged,  however,  that  Section  7623  prescribes  the  man- 
ner in  which  a  board  of  education  should  proceed  in  such  a 
transaction  as  that  now  under  consideration.  That  Section  pro- 
vides: 

*'When  a  board  of  education  determines  to  build,  repair,  en- 
large or  furnish  a  school  house  or  school  houses,  or  make  any 
improvement  or  repair  pro^aded  for  in  this  chapter,  the  cost 
of  which  will  exceed  in  city  districts  $1,500,  and  in  other  dis- 
tricts $500,  except  in  cases  of  urgent  necessity  or  for  the  secur- 
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ity  and  protection  of  school  property,  it  must  proceed  as  fol- 
lows, etc  " 

It  seems  to  the  court  that  this  section  is  clear  and  does  not 
require  construction.  It  clearly  does  not  apply  to  all  con- 
tracts that  a  board  of  education  might  enter  into;  b}'  its  terras 
it  only  applies  to  such  contracts  as  a  board  of  education  may 
enter  into  when  it  determines  "to  build,  repair,  enlarge  or 
furnish  a  school  house  or  school  houses,  or  make  any  improve- 
ment or  repair  provided  for  in  this  chapter.'* 

That  it  does  not  apply  to  all  classes  of  contracts  or  to  any 
class  other  than  that  to  which  it  is  limited  by  its  express  terms, 
was  decided  in  the  case  of  Oosline  v.  Toledo  Board  of  Educa- 
tion, 11  C.  C.  (N.  S.),  195.  Section  7623  of  the  General  Code 
was  Section  3988  of  the  Revised  Statute.  In  Oosline  v.  Toledo 
Board  of  Education  a  tax  payer  sought  to  enjoin  the  board  of 
education  from  entering  into  a  contract  for  the  purchase  and 
sale  of  6,000  tons  of  coal  for  the  use  of  the  schools  in  the  city 
of  Toledo,  claiming  that  among  other  things,  it  had  not  com- 
plied with  the  law  by  submitting  the  supplying  of  the  coal  to 
public  competition.  The  points  decided  as  stated  in  the  sylla- 
bus, are  as  follows:  , 

'*1.  Neither  Section  3987,  Revised  Statutes,  specifically  em- 
powering boards  of  education,  among  other  designated  things, 
to  provide  fuel;  nor  Section  3988,  prescribing  for  bids  for  cer- 
tain designated  supplies  and  contracts,  but  omitting  mention 
of  fuel;  nor  Section  4017,  requiring  the  director  of  schools, 
where  one  is  chosen,  to  advertise  for  bids,  etc.,  without  provid- 
ing when  or  how  he  shall  advertise  therefore  requires  advertis- 
injr  bids  for  coal  or  purchase  from  the  lowest  responsible  bidder. 

**2.  A  broad  discretion  is  reposed  in  boards  of  education 
regarding  the  purchase  of  necessary  supplies  for  schools;  and 
in  the  purchase  of  fuel,  gradation  of  quality  of  coal,  heating 
(*apacity,  adaptability  to  heating  apparatus,  and  experience  or 
skill  of  janitors  and  other  persons  managing  school  furnac'**^ 
are  essential  facts  to  be  considered  in  making  selection  there- 
fore, which  may  render  it  inadvisable  to  accept  th?  loTr-«^t 
priced  coal  offered:  and  where  it  appears  that  the  boar.l  lia- 
complied  with  the  requirement  that  it  act  in  good  faith  for  th^^ 
best  good  of  the  schools  according  to  the  light  and  undcrsiiiml- 
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ing  of  its  meinl)ers,  acceptance  of  other  than  the  cheapest  coal 
will  not  be  enjoined. 

**3.  A  director  of  schools  is  not  required,  under  Sections 
3988  and  4017,  to  go  to  the  expense  of  advertising  for  bids  for 
every  trivial  thing  in  the  way  of  supplies  which  may  have 
been  ordered  by  the  board  to  be  purchased." 

It  seems  to  the  court  that  a  contract  providing  for  the  clean- 
ing of  school  buildings  is  as  clearly  not  one  of  those  kinds  of 
contract  covered  by  Section  7623  as  was  the  contract  for  the 
supplying  of  the  coal  ^ith  which  to  heat  the  school  buildings. 

In  discussing  the  character  of  the  contract  or  employment 
for  janitor  service,  and  the  powers  of  the  board  of  education 
relating  thereto,  the  Court  of  Appeals  in  the  case  of  State  ex 
rel  v.  Witt,  3rd  Ohio  Ap.  Rep.,  414,  at  418,  20  C.  C.  (N.  S.), 
529,  says: 

''A  careful  examination  of  the  laws  relating  to  the  board  of 
education  fails  to  show  lack  of  authority  on  its  part  to  make 
and  carry  out  the  rules  and  regulations  provided  for  the  care 
and  maintenance  of  its  buildings.  Broad  powers  are  given  to 
the  board  under  Section  7620,  General  Code,  to  ^make  all  other 
provisions  necessary  for  the  convenience  and  prosperity  of  the 
schools.'  The  usual  limitations  as  to  public  letting  of  contracts 
by  bids  seem  to  be  required  as  to  such  board  only  as  to  mat- 
ters falling  within  the  terms  of  Section  7623,  General  Code, 
with  reference  to  buildings  and  repairs.  Oodine  v.  Toledo  Bd. 
of  Ed,,  11  C.  C.  (N.  S.),  195." 

In  the  last  cited  case  the  court  was  construing  a  contract  of 
employment  of  a  janitor  for  a  single  school  building,  the  terms 
and  conditions  of  which  were  very  much  like  the  terms  and  con- 
ditions of  the  Sprague  contract.  The  court  held  in  that  case 
that  for  the  purpose  of  the  civil  service  law  a  janitor  should 
be  regarded  as  an  emploj'ee,  but  in  the  language  just  quoted 
the  court  called  attention  to  the  fact  that  the  legal  require- 
ments as  to  public  letting,  of  contracts  by  bids  did  not  apply 
to  it.  The  fact  that  the  contract  in  question  is  for  the  clean- 
ing of  many  school  buildings  instead  of  one,  seems  to  the  court 
to  be  a  difference  in  degree  and  not  in  kind,  and  that  the  same 
legal  principle  rules  both. 
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The  court  is  therefore  of  the  opinion  that  under  the  express 
provisions  of  the  General  Code  giving  t-o  boards  of  education 
the  power  to  contract  and  be  contracted  with,  and  to  make  all 
necessary  provisions  for  the  convenience  and  prosperity  of  the 
schools,  the  defendant  had  power  to  enter  into  the  contract  for 
the  cleaning  of  the  school  houses  without  submitting  the  con- 
tract to  public  competition  in  accordance  with  Section  7623  re- 
ferable to  other  specific  classes  of  contracts. 

Assuming  that  Section  7623  prescribes  the  method  by  which 
the  board  of  education  is  required  to  exercise  its  power  in  mak- 
ing a  contract  for  the  cleaning  of  public  school  houses,  it  still 
remains  a  question  of  fact  whether  this  contract  was  let  in  ac- 
cordance with  its  terms.  The  board  of  education  did  advertise 
for  sealed  bids  in  accordance  with  certain  specifications  on 
file.  It  is  claimed,  however,  that  the  advertisement  and  speci- 
fications properly  construed  contemplated  and  required  a  sealed 
proposal  referable  to  each  separate  school  house  and  binding 
the  bidder  to  be  personally  present  at  and  in  said  school  house, 
supervising  the  cleaning  from  7  a.  m.  until  6  p.  m.  every  day 
throughout  the  year,  and  as  much  earlier  and  later  without 
extra  compensation,  as  might  be  required  to  insure  the  proper 
performance  of  the  work,  etc. 

The  evidence  shows  that  one  set  of  specifications  was  used 
for  all  the  school  buildings,  and  in  these  specifications  the  build- 
ings were  divided  into  three  classes  based  upon  the  method  by 
which  they  were  heated,  but  the  specifications  generally  were 
applicable  to  all  classes  of  buildings. 

It  seems  to  the  court  that  in  the  construction  of  sporadic 
expressions  in  these  specifications,  it  must  be  kept  in  mind  that 
they  apply  to  not  one  but  approximately  80  school  buildings. 
It  is  urged  that  because  the  word  '* contractors"  is  used  that 
that  shows  that  it  was  contemplated  that  there  should  be  a  sep- 
ferate,  individual  and  different  contractor  for  each  school  build- 
ing. In  ihe  opinion  of  the  court  the  use  of  the  term  in  the 
plural  number  can  not  reasonably  be  said  to  have  misled  bidders. 
The  most  that  can  be  said  is  that  by  the  use  of  the  plural  num- 
ber the  board  of  education  contemplated  that  there  might  be 
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more  than  one  contractor,  and  not  that  there  must  be  more 
than  one.  To  hold  otherwise  would  be  placing  a  more  literal 
construction  upon  these  specifications  than  is  required  in  the 
construction  of  the  statutes.  By  legislative  enactment  it  is 
provided  that  where  in  a  statute  the  plural  number  is  used^  it 
shall  be  held  to  include,  the  singular  number  and  vice  verses 

It  is  also  urged  tjiat  the  specifications  require  the  personal 
attendance  of  the  contractor  in  the  school  building  from  7  a.  m. 
until  6  p.  m.,  and  that  where  one  contractor  is  awarded  the 
contract  for  cleaning  all  the  school  buildings  he  could  not  per- 
form that  provision  of  the  contract,  and  that  that  shows  it  was 
contemplated  that  there  should  be  a  different  contract  for  each 
school  building,  and. that  bidders  were  justified  in  assuming 
from  that  provision  of  the  specifications  that  they  were  limited 
to  bidding  upon  the.  cleaning  of  one  school  building  only.  It 
seems  to  the.  court  th,at  that  provision  in  the  specifications  must 
be  read  in  conjunction  :with  mother  provisions.  It  is  provided 
in  the  specifications  that  where  the  cleaning  contractor  is  absent 
for  any  reason  and  it  becomes  necessary  to  employ  a  substitute, 
such  substitute  shall,  be  paid  by  the  cleaning  contractor.  It  is 
also  provided  that  the  cleaning  contractor. shall  keep  sufficient 
help  to  maintain  the  building  in  accordance,  with  the  specifica- 
tions, and  that  the  contractor  and  assistants  must  at  all  times 
present  a  clean  and  neat  appearance. 

In  the  advertisement:  it  is  provided  that  the  bid  must  be 
on  blank  forms  provided  by  the  board  of  education.  Such 
blank  form  of  bid  has  not  been  offered  in  evidence  and  the 
court  is  not  therefore  advised  of  its  terms.  Presumably,  how- 
ever, the  contract  entered  into  confoiins  to  the  terms  of  the  bid, 
and  the  contract  is  before  the  court.  In  the  contract  the  con- 
tractor has  agreed  to  supply  a  sufficient  number  of  properly 
skilled  helpers  satisfactory  to  the  business  manager  and  the 
board,  and  the  boiard  is  authorized  upon  his  failure  to  prose- 
cute the  work  in  such  manner  as  said  business  manager  of  said 
board  deems  satisfactory,  upon  five  days  written  notice  to  annul 
and  determine  the  contract,  and  re-let  the  work.  If  the  cost 
of  the  work  tmder  the  re-letting  exceeds  the  contract  price  the 
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contractor  agrees  to  pay  the  difference,  and  if  the  work  cost 
less  the  contractor  is  to  be  paid  the  difference.  The  contractor 
agrees  to  give  his  personal  attention  to  the  faithful  prosecation 
of  said  work  and  to  keep  the  same  under  his  personal  control; 
and  it  is  also  agreed  that  all  disputes  or  differences  which  may 
arise  in  the  construction  or  in  the  performance  of  the  contract, 
shall  be  submitted  to  and  be  determined  by  the  business  man- 
ager of  the  board,  whose  decision  shall  be  final  and  conclusive 
upon  the  contractor,  providing  the  board  shall  upon  the  appeal 
of  the  contractor  within  ten  days  affirm  the  decision  of  the 
business  manager. 

By  all  these  provisions  of  the  specifications  and  the  contract 
the  board  of  education  reserves  to  itself  the  right  to  pass  upon 
tbe  character  and  qualifications  of  the  employees  of  the  eon- 
tractor,  so  that  whether  it  is  the  contractor  who  is  present  in 
the  school  building  from  7  a.  m.  to  6  p.  m.,  or  whether  it  is  an 
employee  of  said  contractor,  still  such  person  will,  of  neces- 
sity, and  under  the  terms  of  this  contract,  be  one  whose  char- 
acter and  qualifications  are  approved  by  the  board  of  educa^ 
tion.  The  element  of  personal  equation  between  the  person  in 
charge  of  the  school  building  and  the  board  of  education  is 
thereby  established,  and  by  the  application  of  the  principle 
qui  facit  per  alium,  facH  per  ge,  the  cleaning  contractor  would 
have  performed  the  provision  requiring  attendance  at  the  build- 
ing from  7  a.  m.  until  6  p.  m.,  and  at  the  same  time  the  guar- 
anty of  the  board  of  education  of  the  personal  fitness  of  tliose 
who  come  in  contact  with  pupils  and  teachers  is  maintained. 

Furthermore,  if  this  contract  is  to  be  ruled  by  the  terms 
of  Section  7623  of  the  General  Code,  it  would  be  necessary  to 
eliminate  altogether  the  element  of  personal  equation  which 
plaintiff's  counsel  insists  should  be  preserved,  and  which  the 
terms  of  the  specifications  and  contract  do  preserve.  It  is  pro- 
vided in  that  section  that  **none  but  the  lowest  responsible 
bid  shall  be  accepted,''  and  to  bring  the  contract  within  the 
terms  of  the  section  it  is  necessary  to  place  it  in  the  category 
of  contract  for  building,  repairing,  enlarging  or  furnishing  h 
school  house,  and  require  the  board  to  accept  the  lowest  bid 
provided  the  bidder  is  responsible,  without  any  investigation 
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or  coBsideratioii  of  the  moral  and  temperamental  fitness  of  the 
bidder;  and  if  the  contract  should  be  placed  upon  that  plane, 
then  whether  the  contractor  was  personally  present  in  a  school 
building,  or  whether  he  was  there  vicariously  through  an  agent, 
would  equally  be  a  performance  of  that  term  of  the  contract, 
and  in  neither  case  would  the  board  of  education  pass  upon  the 
personal  qualification  of  the  person  coming  thereby  in  close 
association  with  teachers  and  pupils. 

The  court  is  of  the  opinion  that  even  assuming  the  applica- 
tion of  Section  7623,  Gteneral  Code,  to  the  letting  of  the  con- 
tract in  question,  still  there  has  been  a  substantial  compliance 
with  that  section.  Where  a  substantial  compliance  has  been 
made,  immaterial  omissions  and  errors  will  not  invalidate  the 
contract  entered  into.  This  is  the  reason  behind  the  language 
of  the  court  in  the  case  of  State  ex  rel  v.  Chreen,  18  N.  P.  (N. 
S.),  97,  at  116. 

Second:  Lastly  it  is  urged  that  assuming  that  the  board  of 
education  had  power  to  make  a  contract  for  the  cleaning  of 
all  the  school  buildings  by  one  contractor,  and  that  it  proceeded 
according  to  law  in  so  letting  the  contract,  that  still  the  at< 
tempted  performance  of  the  contract  with  James  M.  Sprague 
should  be  enjoined  for  the  reason  that  it  ia  impossible  of  per- 
formance and  therefore  void,  and  counsel  cites  and  relies  upon 
the  rule  stated  in  Parsons  on  Contracts,  Vol.  2,  page  73,  in 
this  language : 

"But  if  one  promises  to  do  what  can  not  be  done,  and  the 
impossibility  is  not  only  certain  but  perfectly  obvious  to  the 
promisee,  as,  if  the  promise  were  to  build  a  common  dwelling 
house  in  one  day,  such  a  contract  must  be  void  for  its  inherent 
absurdity." 

The  claim  that  this  contract  is  impossible  of  performance  by 
James  M.  Sprague  is  based  upon  the  provision  requiring  the 
cleaning  contractor  to  be  in  regular  attendance  at  the  school 
building  from  7  a.  m.  until  6  p.  m.,  and  it  is  claimed  that  tliis 
requires  the  personal  attendance  of  the  deeming  contractor, 
and  that  inasmuch  as  the  Sprague  contract  is  for  the  cleaning 
of  approximately  80  school  buildings  in  different  localities  that 
necessarily  the  one  contractor  could  not  perform  the  terms  of 
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that  provision.  If  the  court  has  correctly  construed  the  speci- 
fications and  the  contract,  they  do  not  require  the  personal 
attendance  of  the  contractor.  However,  for  the  purpose  of  thui 
phase  of  the  case  it  could  be  assumed  that  the  terms  of  the 
contract  themselves  are  susceptible  of  that  construction  and 
still  the  result  claimed  by  the  plaintiff  would  not  follow.  We 
are  now  considering  the  case  on  the  hypothesis  that  the  board 
of  education  has  the  power  to  enter  into  this  sort  of  a  contract 
and  has  done  so ;  therefore  if  the  contracting  party  proceeds  to 
the  performance  of  this  contract  in  a  certain  way,  and  the  per- 
formance by  each  is  accepted  and  approved  by  the  other  as  being 
in  compliance  with  the  terms  of  the  contract,  then  the  parties 
by  their  acts  have  placed  a  construction  upon  the  contract,  which 
construction  will  be  followed  by  the  courts  at  least  to  a  limited 
extent,  even  as  to  public  contracts  in  determining  the  meaning 
of  any  doubtful  or  ambiguous  terms.  Kling  v.  Bordner,  65  0. 
S.,  86. 

Furthermore,  if  the  board  of  education  has  power  to  con- 
tract for  the  cleaning  of  the  school  buildings  and  the  method 
of  exercising  that  power  is  not  circumscribed  by  any  ptatute, 
then  if  any  particular  term  of  this  contract  is  impossible  of 
literal  performance,  the  board  of  education  having  the  power 
to  contract  with  James  M.  Sprague  for  such  service  as.  is  called 
for  in  the  contract  which  is  susceptible  of  performance  by  him, 
by  continuing  the  contract  and  accepting  the  service  it  will  by 
implication  contract  with  him  according  to  the  service  rendered. 
Where  a  body  corporate  has  general  power  to  contract  it  be- 
comes bound  by  an  implied  contract  to  the  same  extent  as  it 
would  be  bound  by  an  express  contract. 

For  these  reasons  it  is  the  opinion  of  the  court  that  the  board 
of  education  was  vested  with  power  to  contract  for  the  clean- 
ing of  school  buildings;  that  with  it  was  vested  the  discretion 
to  determine  what  kind  of  a  contract  it  should  enter  into;  that 
the  court  has  no  power  to  control  the  discretion  of  the  board  of 
education  in  that  regard  ill  the  absence  of  any  proof  of  fraud 
or  collusion,  which  is  expressly  disclaimed  by  the  plaintiff  in 
this  case,  and  that  therefore  the  prayer  for  an  injunction  should 
be  and  is  denied,  and  the  petition  of  the  plaintiff  dismissed. 
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OWNERS  OF  MACHINES  IN  COLLISION  FILE  SUITS  AGAINST 
EACH  OTHER  IN  DIFFERENT  COUNTIES. 

Common  Pleas  Court  of  Clark  County. 

Henry  D.  Jones  v.  Herman  M.  Goldfredrick. 

Decided  December  22,  1919. 

Venue — Actions  in  Different  Counties  Between  the  Same  Parties  In- 
volving the  Same  Accident — Pendency  of  First  not  a  Bar  to  the 
Second  Until  Judgment  is  Entered. 

1.  Section  6308,  G.  C.,  permits  a  person  injured  by  the  negligence  of 

the  owner  of  a  motor  yehicle  to  bring  an  action  in  the  county 
where  such  injured  party  resides. 

2.  If  two,  residing   in  different  counties,   are  injured   in   the  same 

accident,  the  one  bringing  the  action  for  damages  first,  in  the 
county  in  which  he  resides,  can  not  thereby  require  the  other 
party  to  set  up  in  such  action  not  only  his  defense,  but  his  counter- 
claim, but  each  hsA  the  right  to  sue  the  other  in  his  own  county, 
setting  up  his  own  cause  of  action. 

3.  "Injured  person"  includes  not  only  one  injured  in  his  person,  but 

also  one  injured  in  his  property. 

Oeioer,  J. 

The  plaintiff  alleges  that  a  collision  occurred  between  the  car 
driven  by  him  and  that  driven  by  the  defendant,  while  each  was 
operating  a  car  in  Franklin  county;  that  the  plaintiff's  car  was 
damaged  by  reason  of  the  negligence  of  the  defendant  and  with- 
out fault  of  the  plaintiff,  for  which  he  asks  damages  in  the  sum 
of  $459. 

The  defendant  answers,  setting  up  two  defenses.  The  first 
defense  is,  in  substance,  that  when  the  action  in  Clark  county, 
was  instituted,  another  action  instituted  prior  thereto  was  pend- 
ing in  Pickaway  county  between  the  same  parties  for  the  same 
cause  of  action,  wherein  the  defendant  in  this  case  is  plaintilt 
and  the  plaintiff  is  defendant,  and  wherein  the  plaintiff  claims 
judgment  for  injuries  caused  by  the  negligence  of  the  defendant 
therein  (plaintiff  in  this  case)  in  causing  the  collision;  that  the 
defendant  (plaintiff  herein)  filed  his  answer,  and  as  a  defense 
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alleges  that  the  plaintifl:  therein  (defendant  herein)  was  guilty 
of  negligence,  and  denying  that  the  accident  was  caused  by  his 
own  negligence ;  that  the  same  testimony  and  facts  relating  to  the 
accident  will  be  common  to  both  actions,  and  that  the  plaintiff 
in  this  action  has  a  legal  right  to  all  the  relief  in  said  pending 
action  as  he  prays  for  in  this  action,  and  therefore  has  no  legal 
right  to  prosecute  this  action. 

It  is  claimed  by  the  plaintiff  herein  that  the  pending  action 
in  Pickaway  county  is  no  defense  to  the  action  pending  here. 
It  is  claimed  by  the  defendant  herein  that  inasmuch  as  the  plain- 
tiff may  set  up  by  way  of  cross-petition  in  a  suit  in  Pickaway 
county,  the  matter  he  now  pleads  in  his  petition  in  the  cause 
in  Clark  county  that  the  answer  that  there  is  a  pending  suit  in 
Pickaway  county  involving  the  same  matter  is  a  good  defense. 

A  party  may  demur  on  the  ground  that  there  is  another  ac- 
tion pending  between  the  same  parties  for  the  same  cause.  The 
action  in  Pickaway  county  and  in  Clark  county,  while  they  re- 
late to  the  same  accident,  are  not  for  the  same  cause,  as  each  is 
an  action  for  damages  to  a  different  machine,  claimed  to  be 
cused  by  a  different  act  of  negligence. 

It  is  urged,  however,  that  the  rule  that  when  a  matter  has  been 
finally  determined  in  an  action  between  the  same  parties  by  a 
competent  tribunal,  the  judgment  is  conclusive,  not  only  as  to 
what  was  determined,  but  also  as  to  every  other  question  which 
might  propertly  have  been  litigated  in  the  case,  is  controlling 
inasmuch  as  the  plaintiff  in  this  case  may  set  up  in  the  Pickaway 
county  case  the  defense,  not  only  that  he  was  without  negligence, 
but  the  counterclaim  that  the  accident  occurred  on  account  of 
the  negligence  of  the  plaintiff  in  that  case. 

Facts  that  are  strictly  defensive,  and  which  if  pleaded  in  an 
action  at  law  will  state  a  good  defense,  do  not  constitute  a  coun- 
ttTclaim-    Rothman  v.  Engel,  97  0.  S.,  77. 

See,  also,  cases  cited  on  page  80,  on  the  proposition  that  the 
code  requires  a  defendant  to  set  forth  all  of  his  strictly  legal 
defenses  to  a  suit  brought  against  him,  or  be  forever  barred  from 
urging  one  of  them  in  a  second  suit  between  the  same  parties 
touching  the  same  subject  matter. 
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The  court  is  of  the  opinion  that  the  allegation  of  a  pending 
suit  in  another  county  between  the  same  parties,  in  which  the 
plaintiff  in  this  county  may  secure  the  relief  he  asks  for  in  his 
petition,  is  not  a  good  defense  to  his  cause  of  action,  for  the  rea- 
son, among  others,  that  there  is  no  judgment  upon  the  suit  pend- 
ing in  Pickaway  county . 

All  the  cases  cited  refer  to  a  situation  that  arises  when  the 
matter  has  been  finally  determined  in  an  action  between  the  same 
parties.  The  matters  have  not  been  finally  determined,  and  it 
is  not  certain  which  suit  will  first  be  brought  to  issue  and 
tried.  If  on  the  trial  it  develops  that  the  matters  have  been  fully 
determined  in  either  action,  it  is  possible  that  such  fact  may 
be  a  defense  to  the  other  action. 

There  is  another  view  which  seems  to  the  court  even  more  con- 
clusive. Section  6308,  General  Code,  provides  that  actions  for 
an  injury  to  the  person  or  property  caused  by  the  negligence  of 
an  owner  of  a  motor  vehicle  may  be  brought  by  the  person  !>• 
jured  against  such  owner  in  the  county  where  such  injured  per- 
son resides. 

"Injured  person*'  includes  not  only  one  injured  in  his  per- 
son, but  in  his  property.  The  statute  was  passed  for  the  purpose 
of  affording  to  a  party  injured  by  the  negligence  of  the  owner 
of  a  motor  vehicle,  the  right  to  sue  not  only  in  the  county  where 
the  defendant  might  live  or  be  served,  but  also  the  right  to  bring 
an  action  in  the  county  in  which  the  injured  party  lived . 

In  an  accident  between  two  machines,  each  machine  may  be 
injured  and  the  owners  may  live  in  different  counties.  If  the 
owner  first  bringing  his  action  in  his  home  county  might  compel 
the  other  owner  not  only  to  set  up  his  defense  but  also  his  coun- 
terclaim in  that  county,  the  second  owner  would  be  deprived  of 
his  right,  under  this  statute,  to  sue  in  his  own  county-  Such  rule 
would  involve  a  race  between  those  residing  in  different  coun- 
ties and  involved  in  a  collision,  in  which  each  machine  was  In- 
jured, to  first  invoke  the  jurisdiction  of  their  respective  coun- 
ties, and  thus  exclude  the  other  party  from  the  right  given  him 
by  the  statute  to  bring  action  in  the  county  in  which  he  resides. 
This  statute  necessarily  permits  different  jurisdictions  to  take 
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cognizance  of  the  same  accident  in  which  several  parties  arc 
involved,  and  this  can  not  be  avoided  by  one  of  the  parties  re- 
quiring the  other  to  set  up  as  a  cross-petition  his  claim  in  an 
action  first  brought  in  the  county  whei'e  such  opponent  resides. 
Demurrer  sustained. 


JURISDICTION  IN  MOTOR  VEHICLE  NEGUGENCE  CASES. 

Ck}mmon  Pleas  Court  of  Clark  County. 

George  Little  v.  The  Linder  Brothers  Sanitary  Milk  Co. 

Decided  October  Term,  1919. 

Yenue — Where  a  Collision  Occurs  Between  Motor  Vehicles — The  Oton- 
ers  Residing  in  Different  Counties — Corporation  May  fie  Served  in 
County  Where  It  Has  Its  Principal  Place  of  Business — Phrase  "In- 
jured Person**  Construed. 

1.  Under  Section  6308,  G.  C,  one  whose  automobile  Is  Injured  in  a 

collision  with  a  motor  truck  of  a  corporation,  caused  by  the  neg- 
ligent acts  of  its  agent  within  the  scope  of  his  employment,  may 
bring  an  action  against  such  corporation  in  the  county  of  his 
residence  and  have  a  valid  summons  issued  to  and  served  upon 
said  corporation  in  another  county,  where  it  has  Its  principal 
place  of  business. 

2.  As  a  corporation  can  act  only  through  its  agents,  the  negligence  of 

the  agent  is  the  negligence  of  the  owner. 

3.  "Injured  person"  referred  to  in  Section  6308,  G.  C,  is  any  person 

injured  either  in  his  person  or  property,  which  includes  any  of 
his  property. 
*  On  the  issues  Joined  the  case  was  tried,  resulting  in  a  verdict  for 
the  plaintiff.  Error  was  prosecuted  to  the  Court  of  Appeals,  where, 
on  February  18,  1920,  it  was  held  that  the  motion  to  quash  was 
properly  overruled,  citing  Allen  v.  Smith,  84  O.  S.,  283. 

W.  W.  Witmeyer,  for  plaintiff. 

McMahon  <&  McMahon,  Dayton,  Ohio,  for  defendant. 

Geiger,  J. 

The  petition  alleges  that  the  defendant  is  a  corporation  with 
its  principal  place  of  business  at  Dayton,  Ohio ;  that  the  plaint- 
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iflE  resides  in  Clark  county,  Ohio,  and  was  the  owner  of  an  auto- 
mobile; that  the  defendant  was  the  owner  of  an  auto  truck, 
operating  under  the  control  and  direction  of  a  servant  of  the 
defendant,  at  the  instance  and  direction  of  the  defendant  for 
the  purpose  of  performing  certain  corporate  duties;  that  the 
servant  while  driving  the  auto  truck  within  the  scope  of  his 
employment  negligently  caused  it  to  collide  with  the  automo- 
bile of  the  plaintiff  injuring  the  same  in  the  particulars  set  out 
in  the  petition,  to  the  plaintiff's  damage  as  claimed. 

The  petition  was  filed  in  Clark  county,  Ohio,  and  summons 
issued  to  the  sheriff  of  Montgomery  county,  to  be  sen'^ed  upon 
the  defendant,  which  was  done. 

The  defendant  filed  a  motion  to  quash  the  service  on  the 
ground  that  the  court  had  no  jurisdiction  over  the  defendant, 
in  as  much  as  the  defendant  was  not  served  with  summons  in 
Clark  county. 

The  action  is  brought  in  Clark  county,  and  summons  issued 
to  Montgomery  county  under  favor  of  Section  6308,  the  ma- 
terial part  of  which  is: 

'*  Actions  for  injury  to  a  person  or  property,  caused  by  the 
negligence  of  the  owner  of  a  motor  vehicle  may  be  brought,  by 
the  person  injured,  against  such  owner  in  the  countv  wherein 
such  injured  person  resides." 

It  is  contended  by  the  defendant,  in  support  of  its  motion, 
that  the  petition  shows  that  the  injury  was  not  caused  by  the 
defendant,  and  further  that  the  section  does  not  apply  where 
two  automobiles  collide. 

It  is  claimed  that  the  petition  shows  that  the  accident  was 
caused  not  by  the  defendant  corporation,  the  owner  of  the  ma- 
chine, but  by  the  negligent  act  of  a  servant  of  the  defendant 
and  that  the  Legislature  did  not  intend  that  the  owner  of  an 
automobile  might  be  sued  in  the  county  where  the  injured  party 
resides  when  the  injury  was  caused  not  by  the  owner  but  by 
the  owner's  servant,  it  being  urged  that  the  corporation,  as 
owner,  was  not  negligent  in  operating  the  truck  at  the  time  of 
the  accident. 
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The  section  allows  the  action  to  be  brought  only  against  the 
owner  of  the  automobile  and  only  where  the  negligence  of  the 
owner  causes  the  injury.    Allen  v.  Smith,  84  0.  S.,  283. 

Whether  or  not  ^nich  suit  can  be  brought  against  an  individual 
owner  of  an  automobile  operating  the  same  through  his  agents 
or  servants,  where  the  negligence  is  not  that  of  the  owner  but 
of  his  agent,  it  seems  to  the  court  that  the  case  at  bar,  the  owner 
being  a  corporation  and  its  only  means  of  operation  being 
through  this  agent,  falls  within  the  provision  of  the  section 
when  it  is  allied  that  the  accident  was  caused  by  the  negli- 
gence of  a  duly  authorized  agent  of  the  corporation. 

It  may  be  that  the  section  is  intended  to  include  only  an 
owner  who  through  his  negligence  injures  another,  yet  where 
that  owner  is  a  corporation,  negligence  of  its  agents  is  its  own. 

It  is  urged  that  the  statute  contemplates  only  actions  brought 
lor  an  injury  to  the  person,  and  that  it  does  not  cover  injury  to 
property,  and  it  is  claimed  that  this  view  is  supported  by  the 
ease  of  Allen  v.  Smith,  supra.  The  court  does  not  so  read  the 
ease.  The  ** injured  person'*  referred  to  in  the  section  is  any 
person  injured  either  in  his  person  or  property,  which  includes 
any  of  his  property. 

^lotion  to  quash  summons  overruled. 
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VAUDITY  OF  A  DECLARATION  OF  TRUST. 

Superior  Court  of  Cincinnati. 

John  F.   Robinson  v.  Harry  G.  Lamkin  et  al. 

Decided    November,   1920. 

Agreement  Bettceen  Father  and  Daughter  Affecting  the  Oicnership  o> 
Securities — Scope  of  the  Trust  Created — Not  Executory  in  Charac- 
ter— Bearing  of  Prrvious  Adjudication — Adequacy  of  Considera- 
tion— Trust  Held  Not  Testamentary  in  Character — Mantal  Rights 

of  Husband — Suhaeguent  Will  of  Daughter  Not  Effective  Against 
Provisions  of  Trust, 

1.  Where  the  validity  of  an  instrument,  executed  by  father  and  daugh- 

ter, has  been  upheld  against  attack  on  the  ground  that  the  daughter 
waa  under  the  complete  dominion  of  the  father  and  did  not  under- 
stant  the  nature  of  the  instrument  she  was  signing,  the  doctrine  of 
res  adjudicata  is  applicable  as  to  the  question  of  undue  influence, 
and  a  recital  in  the  decree  that  the  court  found  it  unnecessary  to 
pass  upon  one  of  the  seven  items  of  the  instrument  containing  i^ 
contingency  based  on  survivorship,  docs  not  open  the  door  to  a 
second  attack  on  the  same  ground  as  tho  first  action  but  restricted 
to  that  particular  item. 

2.  An   agreement   between    father   and     daughter   with    reference   to 

stocks  acquired  by  the  father  but  standing  in  the  daughter's  name, 
whereby  the  father  took  a  life  estate  with  provision  for  becoming 
the  absolute  owner,  in  the  event  of  the  prior  death  of  the  daughter 
without  issue,  while  she  was  to  become  the  absolute  owner  for  her- 
self and  her  children  in  case  she  outlived  her  father,  is  not  open 
to  attack  on  the  crround  that  it  is  un  executory  trust. 

3.  Inadequacy  or  want  of  consideration  for  the  establishing  of  a  trust 

is  immaterial,  where  the  trust  is  voluntary  and  executed. 

4.  The  contention  that  the  item  In   controversy  establishing  a  trust 

is  a  will,  and  therefore  revocable  and  invalid,  is  without  force  in 
view  of  the  previous  adjudication  establishing  the  irrevocability 
of  the  entire  instrument,  and  also  by  reason  of  the  further  fact 
that  while  enjoyment  by  either  party  of  full  ownership  of  the  secur- 
ities covered  by  the  item  was  postponed  until  the  death  of  the  other, 
the  rights  involved  vested  immediately  upon  execution  of  the  in- 
strument 

5.  A  husband  acquires  by  marriage  no  interest  in  the  separate  personal 
property  of  his  wife,  and  if  by  written  instrument  she  provides  that 
the  Income  from  stocks  acquired  by  her  father  but  standing  in  het- 


426  SUPERIOR  COURT  OF  CINCINNATI. 

Robinson  v.  Lamkin,  Executor.  [YoL  It  (NJi.) 

name  shall  go  to  him  for  life  and  full  ownership  pass  to  him  in 
case  of  her  prior  death  without  issue  which  subsequently  occurred, 
her  husband,  who  added  nothing  to  the  property  either  b^  way  ot 
investment  or  management  is  without  ground  for  complaint  of 
invasion  of  his  marital  rights,  and  as  between  the  husband  and 
the  father  equity  is  with  the  latter. 
6.  Item  4  of  the  agreement  under  consideration  is  a  complete,  exf^cuted 
and  valid  declaration  of  a  trust  contained  in  an  instrument  here- 
tofore adjudicated  valid  as  a  whole  and  the  provision  in  favor 
of  the  father  is  enforclble  as  against  a  subsequent  bequest  of  the 
same  stock  to  the  husband. 

Stephens,  Lincoln  &  Stephens  for  the  plaintiff. 
Healy  &  Ferris  for  Harry  C.  Lamkin. 
Miller  Outcalt,  for  the  Printing  and  Lithographing  Co.  and  the 
Playing  Card  Co. 
E,  H.  <&  W.  B.  Turner  for  W.  B.  Oglesby  Paper  Co. 

MarXy  J. 

This  suit  is  brought  by  John  F.  Robinson  as  plaintiff  to  secure 
the  unconditional  ownership  of  certain  valuable  shares  of  stock 
under  Item  4  of  a  written  instrument  executed  by  his  deceased 
daughter,  Pearl  R.  Lamkin,  March  3,  1905.  The  principal  de- 
fendant is  Harry  G.  Lamkin,  the  widower  of  Pearl  R.  Lamkin. 

The  stock  which  the  pltaintiff  seeks  to  have  transferred  to  him, 
and  which  is  claimed  by  the  defendant  Harry  Q.  Lamkin,  as  the 
executor  of  Pearl  R.  Lamkin,  to  be  the  property  of  her  estate, 
subject  to  the  admitted  life  interest  of  the  plaintiff  under  said 
agreement,  now  stands  upon  the  books  of  the  defendant  corpora- 
tions in  the  name  of  Pearl  R.  Lamkin. 

The  shares  of  capital  slock  which  the  plaintiff  seeks  to  have 
transferred  to  him  in  this  case  are  506  shares  of  United  S^tates 
Playing  Card  Company;  522.43  shares  of  the  first  preferred 
and  381.32  of  the  second  preferred  United  States  Printing  & 
Lithographing  Company;  and  50  shares  of  the  W.  B.  Oglesby 
Paper  Company. 

Each  of  these  corporations  has  been  made  a  defendant.  How- 
ever, since  each  of  the  defendant  corporations  have  in  effect  filed 
answer?  asking  the  court  to  determine  the  ownership  of  the  above 
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named  shares  of  stock  and  assert  no  rights  on  their  own  account 
in  said  stock,  the  principal  parties  are  John  F.  Bobinson  ab 
plaintiff  and  Harry  G.  Lamkin  as  defendant.  For  convenience 
the  term  plaintiff  and  defendant  will  be  used  in  this  statement 
of  fact  and  in  the  course  of  the  opinion  as  referring  to  these  two 
principal  parties  unless  otherwise  specified. 

The  issue  as  to  the  ownership  of  the  a))OYe  named  shares  of 
stock  depends  for  decision  upon  the  validity  of  Item  4  of  the  in- 
strument of  March  3, 1903.  If  Item  4  is  valid,  then  the  plaintiff 
is  entitled  to  the  relief  prayed  for  in  his  petition.  If  Item  4  is 
invalid,  for  any  of  the  reasons  alleged  by  the  defendant,  then  the 
prayer  of  the  petition  must  be  denied.  The  question  as  to  the 
validity  of  Item  4  is  purely  a  question  of  law  and  involves  no 
disputed  questions  of  fact.  However,  in  order  that  the  question 
of  law  may  be  more  intelligently  understood,  a  brief  statement 
of  the  facts  is  essential. 

Statement  op  Facts. 

The  shares  of  stock  which  the  plaintiff  seeks  to  have  trans- 
ferred to  him  in  this  case  represent  part  of  the  proceeds  of  an 
investment  made  by  the  plaintiff  in  The  Russell  &  Morgan  part- 
nership formed  January  1, 1867.  The  plaintiff  was  one  of  the  four 
partners  in  that  firm  which  became  a  corporation  in  December, 
1883.  At  that  time  he  received  99  shares  of  the  capital  stock  of 
the  Russell  Morgan  Company,  each  share  having  a  par  value  of 
$1,000.  In  1884  the  plaintiff  transferred  95  shares  of  this  stock 
to  his  wife,  Caroline  F .  Robinson  in  order  to  protect  his  family 
in  case  anjrthing  should  happen  either  to  him  or  his  circus.  In 
1889  Caroline  F.  Robinson  died  intestate,  leaving  as  her  sole  heirs 
at  law  the  plaintiff  and  four  minor  children,  John,  aged  17  years ; 
Kate,  aged  15  years;  Pearl  R.,  aged  11  years;  and  Caroline,  aged 
8  years.  Her  estate  consisted  of  the  95  shares  of  Russell  &  Mor- 
gan stock.  The  plaintiff's  brother,  Gilbert  N.  Robinson,  was  ap- 
pointed administrator  of  this  estate.  The  plaintiff  did  not  claim 
his  distributive  share  of  his  wife's  estate  and  on  December  5, 
1889  the  estate  of  Caroline  F.  Robinson  was  settlp4  by  the  tr^us^ 
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fer  of  the  95  shares  of  stock  of  Russell  &  Morgan  Company  to 
the  plaintiff  as  guardian  of  his  four  minor  children.  As  each 
of  the  children  became  of  age,  the  stock  was  transferred  to  them 
severally  in  proper  proportions  on  the  books  of  the  company. 
In  this  manner  the  plaintiff's  daughter  Pearl,  became  the  owner 
of  23%  shares  of  the  stock  of  the  Russell  &  Morgan  Company, 
which  original  stock  by  reason  of  the  purchase  of  the  Russell  & 
Morgan  Company  by  the  United  States  Printing  Company  and 
different  exchanges  of  that  stock  became  the  stock  now  standing 
in  the  name  of  Pearl  R.  Lamkin  upon  the  books  of  the  defendant 
corporations  and  involved  in  this  case. 

On  October  2,  1901,  the  plaintiff's  daughter,  Caroline,  mar- 
ried Horace  Stevens,  against  her  father's  wishes.  On  June  13th, 
1903,  Caroline  Stevens  executed  a  written  instrument  with  re- 
spect to  her  share  of  the  original  Russell  &  Morgan  stock  similar 
to  the  instrument  subsequently  executed  by  her  sister  Pearl  R. 
Lamkin,  on  March  3,  1905,  w^hich  is  under  consideration  in  tliis 
case. 

On  March  1,  1905,  the  plaintiff's  daughter,  Pearl  R.  married 
Harry  G.  Lamkin  against  her  father's  wishes,  and  on  March  3, 
1905,  executed  the  written  instrument  of  that  date  concerning 
her  share  of  the  original  Russell  &  Morgan  stock  which  is  the  sub- 
ject of  this  controversy . 

In  1908  the  plaintiff  married  a  second  time  against  the  wishes 
of  his  children.  Shortly  thereafter,  Caroline,  Pearl  R.,  and  John 
broughts  suits  to  set  aside  and  cancel  the  instruments  of  June  13, 
1903,  and  March  3, 1905  and  for  an  accounting.  The  suit  brought 
by  John  was  settled  out  of  court.  The  suits  brought  by  Caroline 
and  Pearl  proceeded  to  final  judgment  by  which  the  validity  of 
both  instruments  was  finally  established  with  the  exception  of 
Item  4.  Th^  validity  of  Item  4  of  the  written  instruments  of 
June  13,  1903,  and  March  3,  1905,  was  not  determined  because 
Item  4  provided  for  the  contingency  of  Caroline  or  Pearl  dying 
before  the  plaintiff  and  without  issue,  which  contingency  had 
not  happened  when  the  previous  cases  were  decided,  and  did  not 
then  seem  likely  to  happen.     That  contingency  has  now  happened 
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in  the  case  of  Pearl  R.  Lamkin  who  died  in  October,  1.918,  with- 
out issue, 
issue. 

For  a  more  complete  report  of  the  facts  and  history  of  the  pre- 
vious cases  reference  is  made  to  the  opinion  of  Judge  Chas. 
J.  Hunt  in  Pearl  R.  Lamkin  v.  John  F,  Robvison  and  Caroline 
Stevens  v.  John  F.  Robinson,  10  Ohio  Nisi  Prius  (N.  S.),  1. ; 
and  to  the  opinion  of  the  Circuit  -Court  reversing  the  Common 
Pleas  Court  in  Pearl  R.  Lamkin  v.  John  F,  Robinson  and  Caroline 
Stevens  v.  Joh^i  F,  Robinson,  15  Ohio  Circuit  Court  (N.  S.), 
126,  affirmed  in  Lamkin  v.  Robinson  and  Stevens  v.  Robinson, 
88  Ohio  State,  603. 

For  the  record  and  arguments  in  these  cases  reference  is  made 
to  the  printed  Ohio  Supreme  Court  Records  and  Briefs,  88  0.  S., 
part  36,  Cases  No.  13759  and  13760.  Since  the  important  ques- 
tions of  law  which  must  be  decided  in  this  case  turn  exclusively 
upon  the  construction  and  validity  of  Item  4  of  the  instrument 
of  March  3, 1905.  that  instrument  is  quoted  ver'batim,  as  follows : 

** Whereas,  I  am  the  owner  of  certain  stocks,  to- wit:  five  hun. 
dred  and  eight  (508)  shares  of  the  capital  stock  of  the  United 
States  Playing  Card  Comptny  evidenced  by  Certificate  No. . 

**  Eight  hundred  and  three  and  three-fourths  (803%)  shares 
of  the  capital  stock  of  The  United  States  Printing  Company, 

evidenced  by  Certificate  No. and  fifty  (50)  shares  of  the  W. 

B.  Oglesby  Paper  Company,  evidenced  by  Certificate  No. , 

now  this  agreement  is  to  show : 

''That  for  and  in  consideration  of  one  dollar  and  other  good 
and  valuable  considerations,  to  me  paid,  the  receipt  whereof  is 
hereby  acknowledged : 

**1.  The  said  John  F.  Robinson  is  to  have  and  retain  posses- 
sion of  said  shares  of  stock  for  and  during  the  term  of  his  natural 
life ;  and  to  collect  the  dividends  thereon  and  apply  them  to  his 
own  use,  and  he  shall  never  be  called  upon  to  account  for  them 
to  me  or  my  executors  or  administrators. 

**2.  He  is  to  vote  the  said  stock  at  any  and  all  elections  of  the 
said  companies,  respectively :  and  for  this  purpose  I  hereby  auth- 
orize him,  the  said  John  F.  Robinson  as  my  true  and  lawful 
attorney,  with  power  of  substitution  and  revocation,  for  me  and 
in  my  name  to  vote  at  any  and  all  meetings  or  meetings  of  stock- 
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holders  of  said  companies  with  all  the  powers  I  should  have  if 
personally  present. 

''3.  That  with  my  consent  and  approval,  when  in  his  judg- 
ment it  is  advisable  to  do  so,  to  sell  the  said  stock  and  reinvest 
the  proceeds  of  sale. 

^'4.  In  the  event  of  my  dying  before  he  does,  leaving  no  issue 
of  my  body,  then  the  said  trust  shall  lapse  and  the  said  stock  is 
to  revert  to  him ;  and  to  carry  out  this  condition  I  hereby  autnor- 
ize  and  empower  the  said  United  States  Playing  Card  Company 
and  the  United  States  Printing  Company  and  The  W.  B.  Ogles- 
by  Paper  Company,  and  the  respecuve  o£Scers  of  each,  to  trans- 
fer the  said  shares  of  stock  so  transferred  to  me  to  the  said  John 
F.  Robinson  at  his  request. 

''5.  Should  I  die  before  my  father,  leaving  issue,  his  rights 
hereunder  shall  continue  and  at  his  death  the  said  stock  is  to  be- 
come the  property  of  my  children  or  their  descendants. 

' '  6.  Should  my  father  die  before  I  do,  then  the  said  stock  is  to 
come  into  my  possession  again  and  become  fully  my  ^property. 

**7.  This  agreement  is  to  be  in  effect  during  the  life  of  my 
said  father — subject,  of  course,  to  our  right  to  change  the  terms 
at  any  time  we  may  agree  to  do  so. 

'*8.  In  testimony  whereof,  I  have  hereunto  set  my  hand  in 
quintriplicate — one  copy  for  myself,  one  for  John  P.  Robinson, 
and  for  each  of  the  said  companies,  this  third  day  of  March, 
A.  D.,  1905. 

''(Signed)  Pearl  R.  Lamkin. 
(Signed) 
**  Witnesses: 
''R.  C.  Bolt, 
''John  G.  Robinson.'' 

The  plaintiff  has  always  had  the  physical  possession  of  the 
certificates  of  stock  referred  to  in  the  instrument  of  March  3, 
1905,  and  still  has  possession  of  such  certificates.  Prior  to  the 
execution  of  said  instrument  and  ever  since  then,  the  plaintiff 
has  collected  all  of  the  dividends  upon  said  stock  and  has  voted 
said  stock  upon  all  occasions.  While  the  plaintiff  has  had  the 
possession  of  the  certificates  of  stock  and  has  collected  the  divi- 
dends and  voted  said  stock,  the  stock  has  always  stood  upon  the 
books  of  the  company  in  the  name  of  Pearl  R.  Lamkin,  since 
the  settlement  of  her  account  in  the  probate  court.    Pearl  R. 
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Lamkin  having  died  without  issue  of  her  body  prior  to  the  plaint- 
iff, the  plaintiff  now  asks  that  the  certificates  of  stock  be  trans- 
ferred upon  the  books  of  the  company  into  his  name  as  provided 
in  Item  4  of  the  instrument  of  March  3,  1905,  and  that  his  title 
be  quieted  as  against  all  claims  of  Harry  G.  Lamkin. 

Harry  6.  Lamkin  for  defense  claims  to  have  succeeded  to  the 
rights  of  his  wife  to  said  stock  as  her  heir  at  law.  Pearl  B. 
Lamkin  left  a  last  will  and  testament,  executed  by  her  on  Feb- 
ruary 1, 1909,  which  was  duly  admitted  to  probate  by  the  probate 
court  of  Cook  county,  111.,  on  January  15th,  1919,  and  Harry  G. 
Lamkin  was  duly  appointed  and  qualified  as  executor  of  said 
win  and  is  now  acting  as  such.  Pearl  B.  Lamkin  provided  in 
said  will  that  after  the  payment  of  her  debts  and  the  bequest 
of  a  diamond  cross  and  ring  to  her  sister,  that  all  the  rest,  residue 
and  remainder  of  her  property  go  to  Harry  G.  Lamkin,  her  hus- 
band absolutely  and  in  fee,  and  annulled  and  revoked  any  and 
all  wills  previously  made. 

The  defendant,  Harry  G.  Lamkin  further  claims  that  Item  4 
of  the  instrument  of  March  3,  1905,  is  wholly  void  because  it  is 
executory,  without  consideration  and  testamentary  in  character, 
and  that  upon  the  expiration  of  the  life  interest  of  the  plaintiff, 
the  defendant  is  entitled  to  the  possession  and  unconditional  own- 
ership of  the  stock  in  question. 


Statement  of  Law. 

In  the  consideration  of  the  instrument  of  March  3,  1905,  we 
are  met  at  the  outset  by  the  fact  that  this  instrument  has  been 
the  subject  of  a  final  judgment  by  the  court  of  last  resort  of 
this  state,  which  has  passed  upon  the  circumstances  surround- 
ing its  execution  and  its  construction  with  the  single  exception 
of  the  validity  of  Item  4.  It  therefore  becomes  essential  to 
examine  the  scope  and  limitations  of  the  judgment  of  the  Cir- 
cuit Court  aflSrmed  by  the  Supreme  Court  and  reported  in 
Tjamkin  agamst  Eobinsan  et  al;  and  Stevens  against  Robinson 
et  al,  88  0.  S.,  603. 
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1.    Scope  of  Prior  Judgment  With  Respect  to  Instrument  of 

March  3,  1905. 

In  the  suit  brought  by  Pearl  R.  Lamkin  on  October  10th,  1908, 
she  alleged  that  her  signature  to  the  instrument  of  March  3, 
1905,  had  been  obtained  under  circumstances  which  made  that 
instrument  invalid.  The  basis  of  her  claim  was  that  she  was 
under  the  complete  dominion  and  control  of  the  plaintiff  at 
the  time  her  signature  was  obtained.  She  further  alleged  that 
the  settlement  of  her  account  in  the  probate  court  and  her 
receipts  and  signatures  thereon  had  been  similarly  obtained. 
She  set  forth  in  full  the  instrument  of  March  3,  1905,  and  al- 
leged that  she  did  not  know  the  meaning  of  that  instrument 
at  the  time  that  she  signed  it.  In  her  petition  she  prayed 
that  the  instrument  be  **set  aside  and  cancelled"  and  that  her 
father  be  compelled  to  deliver  to  her  the  certificates  of  stock 
in  question  and  account  to  her  for  all  of  the  dividends  collected 
by  him  on  account  of  said  stock.  The  answer  and  cross-peti- 
tion denied  these  allegations  and  prayed  for  an  order  adjudging 
the  instrument  of  March  3,  1905,  to  be  valid  and  binding  and 
also  adjudging  that  the  plaintiff  be  entitled  to  the  possession 
of  the  stock  and  dividends  in  question  during  his  life  and 
'*  absolutely "  if  his  daughter  died  before  him  leaving  no  issue 
of  her  body. 

Voluminous  evidence  was  introduced  upon  these  issues  and 
the  court  of  common  pleas  held  that  Pearl  R.  Lamkin  was  **the 
legal  and  equitable  o\vner  and  entitled  to  the  possession  of  the 
stock  in  question.*'  The  court  of  common  pleas  also  found,  h\ 
the  language  of  the  judgment  entry,  that  the  instrument  of 
March  3,  1905,  ^^ivus  executed  by  the  plaintiff  (Pearl  R.  Lamkiv) 
without  any  consideratioii  whatever  therefore,''  and  that  said 
written  instrument  dated  ^March  3,  1905,  thereupon  became  in- 
valid both  in  law  and  equity.  The  entry  of  the  court  of  common 
pleas  concluded  in  part  with  these  words:  ** Wherefore  it  is 
ordered,  adjudged  and  decreed  that  the  paper  writing  set  forth 
in  the  amended  petition  and  dated  March  3,  1905,  be  and  the 
same  is  hereby  set  aside  and  held  for  naught ;  that  the  plaintiff 
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recover  posses£don  of  the  stocks  aforesaid  together  with  the 
certificates  representing  same.  *  •  •  (Record  17).  The 
case  was  then  taken  up  on  appeal  to  the  circuit  court,  which 
reversed  the  judgment  of  the  common  pleas  court  and  entered 
a  judgment,  which  in  so  far  as  material,  is  quoted  verbatim 
as  follows: 

**The  court  finds  that  the  defendant  is  entitled  for  the  term 
of  his  life  to  the  dividends  upon  the  stocks  in  controversy  in 
this  case  and  set  forth  in  the  petition  herein,  together  with  the 
other  rights  given  him  by  the  instmment  in  writing  of  March 
3,  1905,  set  forth  in  the  petition,  which  instrument  the  court 
finds  to  be  valid  and  subsisting  except  the  right  of  survivorship 
provided  ifi  Item  4  thereof,  which  the  court  finds  it  unnecessary 
to  pass  upon  and  does  not  do  so;  *  *  *  (Record  61-62). 
Wherefore  it  is  considered,  adjudged  and  decreed  that  the  de- 
fendant have  and  he  is  hereby  awa/rded  the  right  to  draw  th^ 
dividends  on  said  stock  during  his  life  and  the  other  rights 
specified  in  said  instrument  of  March  3,  1905,  except  the  right 
of  survivorship,  which  is  not  decided  as  aforesaid.  *  *  • 
And  that  subject  to  the  provisions  of  said  instrument  of  March 
3,  1905,  the  plaintiff  {Pearl  R.  Lamkin)  is  the  owner  of  sai<i, 
stocks.    •    •    *     (Record  62). 


This  judgment  without  modification  was  affinned  by  the  Su- 
preme Court  of  Ohio  and  hence  is  absolutely  conclusive  upon 
all  issues  litigated  in  that  case  and  determined  by  that  judg- 
ment. It  is  the  judgment  which  was  aflfirtned  by  the  Supreme 
Court,  and  not  the  syllabus  or  opinion  of  the  Circuit  Court, 
expressing  its  reasons  for  entering  the  judgment.  However, 
there  is  nothing  in  the  syllabus  or  opinion  of  the  circuit  court  as 
reported  in  Lamkin  v.  Robinson,  15  C.  C.  (N.  S.),  126,  which 
indicates  that  the  court  expressed  any  opinion  by  inference  or 
otherwise  concerning  Item  4  which  is  expressly  left  open  both 
by  the  judgment,  the  opinion,  and  the  syllabus.  The  reason 
why  the  upper  courts  did  not  consider  it  necessary  to  express 
an  opinion  about  Item  4  of  the  instrument  is  ob\'ious.  Item  4 
provided  for  the  contingency  of  the  daughter  dying  before  her 
aged  father  without  issue.     That  contingency  had  not  occurred 
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when  the  previous  ease  was  heard,  and  it  did  not  seem  likely 
that  it  ever  would  occur.  Remote  as  the  happening  of  such 
contingency  then  seemed,  that  very  contingency  has  now  oc- 
curred. 

While  the  contentions  with  respect  to  the  validity  of  Item  4 
were  not  determined  by  the  previous  judgment,  the  conten- 
tions with  respect  to  the  invalidity  of  the  entire  document  were 
determined,  and  determined  adversely  to  the  plaintiff  in  that 
case.  It  was  claimed  there,  as  it  is  here,  that  the  signature  of 
Pearl  R.  Lamkin  was  obtained  while  she  was  under  the  domin- 
ion and  control  of  her  father  and  under  such  circumstances  as 
to  make  the  instrument  itself  void  or  voidable.  This  court 
can  not  again  consider  that  issue.  We  are  bound  by  the  prior 
judgment  which  found  against  such  claim  and  specifically  held 
the  instrument  to  be  ^^vcUid  and  subsisting/'  This  court  feels 
bound  by  that  judgment  and  therefore  has  not  considered  any 
part  of  the  testimony  or  argument  with  relation  to  the  cir- 
cumstances under  which  Pearl  R.  Lamkin 's  signature  to  the 
instrument  of  March  3,  1906,  was  obtained.  This  court  holds 
that  that  issue  is  res  ad  judicata,  and  in  conformity  with  th^ 
prior  judgment  holds  that  Pearl  R.  Lamkin  signed  a  valid 
agreement  under  lawful  circumstances,  and  that  this  agreement 
must  be  enforced  unless  any  of  its  terms  are  invalid.  This 
court  further  holds  that  each  of  the  provisions  of  that  agree- 
ment has  previously  been  determined  to  be  valid  with  the  single 
exception  of  Item  4,  and  that  this  item  alone  is  open  to  attack 
upon  grounds  which  if  sustained  would  not  also  destroy  the 
entire  instrument.  In  other  words,  any  allegation  which  if 
sustained,  would  defeat  iiot  only  Item  4  but  the  other  six  items 
as  well,  must  be  considered  prejudged  because  these  items  have 
been  held  valid,  and  valuable  property  rights  have  been  and 
are  being  exercised  under  that  instrument  and  that  judgment. 
The  court  now  proceeds  to  consider  Item  4  and  such  other  claims 
as  are  made  with  respect  to  its  invalidity  as  do  not  also  involve 
the  remainder  of  the  instrument. 

2.    Trust  Character  of  Item  4.    It  is  claimed  by  the  plaintiff 
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that  the  instrument  of  March  3,  1905,  in  effect  establishes  a 
trust,  and  that  Item  4  is  one  of  the  conditions  of  that  trust. 
In  order  to  properly  determine  the  true  character  of  Item  4,  it 
is  necessary  to  construe  the  instrument  as  a  whole.  The  in- 
strument as  a  whole,  provides : 

First,  that  John  F.  Robinson  keep  the  certificates  of  stock, 
collect  the  dividends  and  vote  the  stock  during  his  life  just  as 
he  had  always  done  prior  to  March  3,  1905,  and  as  he  has  done 
ever  since.    And, 

Second,  that  upon  the  death  of  Pearl  R.  Lamkin  without  issue 
prior  to  the  death  of  Joiin  F.  Robinson,  he  should  become  the 
unconditional  owner  of  the  stock,  but  upon  her  death  with  issue 
her  children  should  become  the  unconditional  owners  of  the 
t^tock  upon  the  death  of  their  grand-father  John  F.  Robinson. 
And, 

Third,  that  upon  the  death  of  John  F.  Robinson  prior  to 
the  death  of  his  daughter,  Pearl  R.  Lamkin,  she  should  come  at 
once  into  the  complete  ownership  and  possession  of  the  stock. 

The  instrument  also  gave  the  necessary  powers  of  attorney  and 
authority  to  the  corporations  concerned  to  carry  out  its  pro- 
visions. It  is  very  clear  that  this  instrument  conferred  upon 
John  F.  Robinson  definite  and  present  rights  for  the  remainder 
of  his  life,  namely  the  right  first,  to  keep  the  physical  possession 
of  the  certificates  of  stock;  second,  to  collect  the  dividends  there- 
on and  apply  them  to  his  own  exclusive  use  without  any  ac- 
counting either  to  Pearl  R.  Lamkin  or  to  her  executors  or  ad- 
ministrators;  third,  to  vote  the  stock  at  all  elections  of  the  re- 
spective companies,  and,  fourth,  to  act  as  attorney  for  Pearl 
R.  Lamkin  with  power  of  substitution  and  revocation  at  all 
stockholders  meetings.  It  is  equally  clear  that  the  above  rights 
not  only  vested  upon  the  execution  of  the  instrument  of  March 
3,  1905,  but  continued  under  that  instrument  beyond  the  life- 
time of  the  maker.  It  is  conceded  in  this  case  that  acting  under 
the  instrument  of  March  3,  1905,  John  F  Robinson  has  ever 
since  the  death  of  Pearl  R.  Lamkin  in  October,  1918,  be^n  exer- 
cising his  right  to  hold  the  certificates  of  stock,  to  collect  the 
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dividends,  and  to  vote  at  elections  and  other  stockholders  meet- 
ings without  any  objection  upon  the  part  of  the  executors  or. 
heirs  of  Pearl  R.  Lamkin.  This  right  to  continue  to  act  under 
the  specific  authority  and  direction  of  the  instrument  of  March 
3,  1905,  after  the  death  of  Pearl  R.  Lamkin  has  been  expressly 
adjudicated  to  be  a  valid  and  subsisting  right  and  this  adjudica- 
tion suiHcientiy  disposes  of  the  contention  made  by  the  defend- 
ant in  this  ease  that  the  instrument  under  consideration  is 
merely  executory. 

The  difference  between  an  executory  and  an  executed  trust 
is  clearly  set  forth  in  Estate  of  Thomas  Smith,  Deceased;  144 
Penn.  State  Reports,  428;  in  which  the  court  explains  in  the 
second  syllabus: 

**An  executory  trust,  so  called,  is  one  in  which  the  limita- 
tions are  imperfectly  declared  and  the  donors  intention  is  ex» 
pressed  in  such  general  terms  that  something  not  suiKciently 
declared  is  required  to  be  done  in  order  to  complete  and  per- 
fect the  trust  and  to  give  it  effect.  When  the  limitations  are 
fully  and  perfectly  declared,  the  trust  is  regarded  as  executed." 

This  clear  statement  of  the  law  is  supported  and  supplemented 
in  Neaves  v.  Scott,  9  Howard,  196  at  page  211  and  Perry  on 
Trusts,  Vol.  1,  Section  359.  There  is  no  question  concerning 
the  completeness  of  the  instrument  under  consideration.  It  is 
definite,  precise  and  complete,  not  only  in  the  specific  directions 
as  to  the  disposition  of  the  stock  in  the  event;  (1)  of  the  father 
dying  before  the  daughter,  (2)  of  the  daughter  dying  before 
the  father  without  issue,  and  (3)  of  the  daughter  dying  before 
the  father  with  issue;  but  it  is  also  complete  in  giving  all  of 
the  necessary  powers  of  attorney  and  requisite  authority  to 
the  corporations  concerned  to  enable  these  directions  to  be  carried 
out.  Whatever  the  rights  of  the  father  and  daughter  were 
with  respect  to  the  stock  in  question  prior  to  the  execution  of 
the  instrument  of  March  3,  1905,  such  rights  upon  both  sides 
were  definitely  and  finally  determined,  settled  and  concluded 
by  that  instrument.  The  father  took  certain  specific  rights  in 
lieu  of  whatever  rights  he  may  have  claimed,  and  forever  con- 
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eluded  any  claim  upon  his  part  to  any  greater  or  additional 
right  in  this  stock.  Specifically  stated,  he  took  a  life  estate 
with  the  possibility  of  acquiring  the  unconditional  o^vnership 
of  the  stock  in  the  one  event  of  his  daughter  dying  before  him 
without  issue.  On  the  other  hand,  his  daughter  secured  to 
herself  the  absolute  right  to  the  unconditional  ownership  of 
this  stock  upon  her  father's  death  before  her,  and  ^ccnced  for 
her  children  the  absolute  right  to  the  unconditional  ownership 
of  this  stock  should  she  possess  children  upon  her  death  prior 
to  that  of  her  father.  There  was  nothing  executory  about  this. 
It  was  completely  executed.  Not  one  single  thing  remained  to 
be  done  in  the  future  and  nothing  remains  to  be  done  now, 
except  to  carry  out  the  directions  of  Item  4  and  transfer  the 
stock  into  the  name  of  John  F.  Robinson  upon  the  books  of  the 
companies  unless  Item  4  be  invalid. 

In  the  opinion  of  the  court,  this  complete  and  executed  final 
settlement  fixed  the  rights  of  John  F.  Robinson.  Pearl  R.  Lamkin 
or  her  children,  had  she  died  leaving  issue,  and  her  husband, 
as  eflfectively  as  if  the  stock  had  on  March  3,  1905,  been  trans- 
ferred into  the  name  of  a  neutral  trustee  with  directions  to 
hold  same  in  trust  and  to  pay  the  dividends  during  life  to  John 
F.  Robinson  with  remainder  to  him  upon  the  death  of  Pearl  R. 
Lamkin  prior  to  her  father  without  issue,  but  upon  the  death 
of  John  F.  Robinson  before  his  daughter  to  pay  the  remainder 
to  her,  or  upon  her  death  with  issue  prior  to  the  death  of  her 
father  to  pay  the  remainder  to  her  children.  No  reason  is  sug- 
gested why  the  conveyance  of  this  stock  to  a  neutral  trustee  upon 
the  terms  of  the  instrument  of  March  3, 1905,  would  have  been  in- 
valid. Trusts  of  this  character  are  created  and  executed  daily. 
There  is  no  difference  in  law  between  the  validity  of  a  trust 
created  through  the  instrumentality  of  a  neutral  trustee  and  a 
trust  created  by  the  settlor  simply  declaring  himself  to  be  the 
trustee  and  to  hold  the  trust  property  upon  certain  terms  and 
conditions  as  an  irrevocable  trust.  This  has  been  the  law  since 
Ex  parte  Pye,  18  Yesey,  140,  decided  by  Lord  Elden  in  1811,  in 
which  Lord  Eldon  said : 
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''It  is  clear  that  this  court  will  not  assist  a  volnnteer;  yet, 
if  the  act  is  completed,  though  voluntary,  the  court  will  act 
upon  it.  It  has  been  decided  that,  upon  an  agreement  to  tran»> 
fer  stock,  this  court  will  not  interpose;  but  if  the  party  had 
declared  himself  to  be  the  trustee  of  that  stock,  it  becomes  the 
property  of  the  cestui  que  trust  without  more;  and  the  court 
will  act  upon  it." 

That  doctrine  has  been  followed  in  a  long  line  of  cases  in- 
cluding, Kekevnch  v.  Manning,  1  De  Gex,  M.  &  Q.,  176 ;  Jones  v. 
Lock,  L.  R.,  1  Ch.,  25 ;  Richards  v.  Delbridge,  L.  R.,  18  Eq.,  11 ; 
Estate  of  Thomas  Smith,  144  Penn.,  428;  Kra^kd  v.  Krankel, 
104  Kentucky,  745;  O'Neil  v.  Greenwood,  106  Mich.,  572;  Locke 
V.  Farmers  Loan  &  Trust  Co.,  140  N.  Y.,  135 ;  Martin  v.  Funk, 
75  N.  Y.,  134 ;  In  Matter  of  Totten,  179  N.  Y.,  112 ;  Gerrish  v. 
New  Bedford  Ins't  for  Savings,  128  Mass.,  159. 

The  principle  of  the  owner  declaring  himself  the  trustee  is 
recognized  in  Flanders  v.  Blandy,  45  0.  S.,  108,  at  the  bottom 
of  page  116,  and  also  in  the  syllabus  of  Worthington  v.  Redkey, 
86  0.  S.,  128. 

The  fact  that  Pearl  R.  Lamkin  understood  that  she  was  creat- 
ing a  trust  is  evident  from  the  very  fact  that  in  Item  4  she 
refers  to  the  status  of  the  property  under  the  entire  -instrument 
as  '^said  trust."  Courts  have  frequently  said  that  even  where 
the  parties  do  not  use  the  technical  words  of  trustee  and  trust, 
that  if  the  purpose  and  effect  of  the  acts  and  words  of  the 
parties  is  to  create  a  trust,  it  will  be  so  declared.  In  this  case 
it  is  not  necessary  to  resort  to  such  interpretation  or  construc- 
tion, for  the  creator  of  the  trust  has  herself  called  it  a  trust. 
In  a  strict  legal  sense  she  could  call  it  nothing  else.  She  held 
the  bare  legal  title.  She  separated  from  the  legal  title  the 
beneficial  interest  and  declared  that  she  held  the  legal  title  for 
the  benefit  and  use  of  her  father  for  his  life  with  remainder, 
to  her  or  her  children  or  to  him  in  accordance  with  the  specific 
language  of  the  instrument.  She  did  more  than  simply  make 
this  declaration.  She  served  a  copy  of  the  declaration  of  trust 
upon  each  of  the  corporations  and  her  action  was  irrevocable 
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except  toith  the  consent  of  her  father.  It  would  have  been  un- 
necessary to  state  in  the  document  that  it  could  be  changed  in 
its  terms  with  the  joint  consent  of  both  Pearl  R.  Lamkin  and 
her  father,  except  perhaps  certain  rights  would  have  vested  in 
any  children  of  Pearl  R.  Lamkin  and  the  companies  without 
such  si>ecific  provision  would  not  have  consented  to  any  change 
in  the  instrument  of  March  3,  1905,  affecting  the  rights  of  the 
children.  This  provision  serves  to  emphasize  the  irrevocability 
of  the  act  of  Mrs.  Lamkin  and  specifically'  makes  it  unchange- 
able except  with  the  consent  of  her  father.  A  further  fuct 
which  brings  into  relief  the  complete  surrender  of  the  domin- 
ion and  control  of  the  property  by  Mrs.  Lamkin  is  that  her 
father  held  the  physical  possession  of  the  certificates  of  stock 
and  he  Ukeiuise  was  powerless  to  sell  or  reinvest  such  stock 
without  her  consent.  Thus  in  three  distinct  ways  was  Pearl  R. 
Lamkin  barred  from  future  dominion  or  control  over  the  shares 
of  stock  in  question  when  she  placed  her  signature  to  the  instru- 
ment of  March  3,  1905:  (1)  by  her  own  declaration,  (2)  by  the 
surrender  of  the  physical  possession  of  the  certificates  of  stock, 
and  (3)  by  the  service  of  notice  of  the  trust  upon  the  corpora- 
tions concerned  thereby  embracing  the  property  itself  with  the 
trust  character  imposed  upon  the  evidences  of  title. 

The  language  of  the  Supreme  Court  of  N.  Y.  in  Locke  v. 
Farmer's  Loan  and  Trust  Co.,  140  N.  Y.,  135,  perfectly  sums 
up  the  situation  in  the  case  at  bar.    The  court  said : 

*'In  like  manner,  as  between  settlor  and  beneficiary  a  trans- 
fer to  the  latter  of  all  income  and  dividends  necessarily  trans- 
fers the  whole  beneficial  interest  and  leaves  the  settlor  a  holder 
of  the  naked  legal  title  on  the  books  of  the  company  as  trustee 
for  the  beneficial  owners.  That  is  the  situation  in  which,  by 
the  deed  of  trust,  the  settlor  put  himself  and  intended  to  put 
himself,  and  his  concurrent  acts  clearly  demonstrate  that  in- 
tention. ' ' 

3.  The  Question  of  C/)nsideration.  A  great  deal  has  been 
said  orally  and  upon  brief  with  respect  to  the  alleged  want  or 
inadequacy  of  consideration.  Under  the  view  taken  by  the  court 
of  the  trust  character  of  the  instrument  of  March  3,  1905,  the 
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question  of  consideration  becomes  immaterial.  It  is  nnifcrmly 
held  by  all  of  the  authorities  that  a  voluntary,  but  executed, 
declaration  of  trust  requires  no  consideration.  (See  cases  cited 
above).  However,  if  the  question  of  consideration  were  tna- 
terial,  this  court  is  inclined  to  the  viev/  that  such  consideration 
existed  and  that  the  circuit  court  necessarily  so  found  in  order 
lo  reach  the  judgment  entered  in  the  previous  case.  It  is  true 
that  the  question  of  consideration  as  to  Item  4  was  left  open, 
but  it  is  equally  true  that  if  any  part  of  the  instrument  of 
March  3,  1905,  was  supported  by  suflBcient  consideration,  thai 
same  consideration  would  sufficiently  support  Item  4.  The  coii 
sideration  which  supports  the  instrument  as  a  whole  in  the  opin- 
ion of  this  court  was  the  complete  and  final  settlement  of  the 
rights  of  plaintiff  and  his  daughter  and  the  limitation  of  their 
respective  rights  to  the  specific  terms  of  the  instrument  of 
March  3,  1905. 

4.  Testamentary  Effect  of  Item  4.  It  is  strenuously  insisted 
that  Item  4  is  invalid  because  it  is  in  effect  a  will  and  as  such 
was  subject  to  revocation.  If  Item  4  was  subject  to  revocation 
in  the  same  manner  as  a  wall,  there  can  be  no  question  about 
the  fact  that  it  has  been  revoked  by  the  last  will  and  testament 
of  Pearl  R.  Lamkin,  admitted  to  probate  in  Cook  county,  111., 
leaving  all  the  rest,  residue  and  remainder  of  her  property  ex- 
cept a  few  diamonds  to  the  defendant.  The  irrevocability  of 
the  entire  instrument,  including  Item  4,  has  been  previously 
discussed  in  this  opinion  and  has  previously  been  adjudicated 
except  as  to  Item  4.  It  has  already  been  determined  by  final 
judgment  that  Items  1,  2,  3,  5,  6  and  7  are  irrevocable.  It 
almost  inevitably  follows  that  Item  4  is  likewise  irrevocable.  It 
is  true  that  Item  4  provides  what  shall  be  done  in  case  Pearl  R. 
Lamkin  dies  without  issue  before  her  father,  but  Item  5  pro- 
vides what  shall  be  done  in  case  Pearl  R.  Lamkin  dies  before 
her  father  leaving  issue  and  mts  out  all  rights  of  her  husband 
in  such  event,  and  Item  0  provides  what  shall  be  done  in  case 
Pearl  R.  Lamkin 's  father  dies  before  her.  Each  of  these  items 
provides  for  the  contingency  of  death.     Not  every  provision  as 
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to  the  disposition  of  property  upon  the  death  of  the  owner  is  a' 
will.  The  distinguishing  feature  of  a  will  is  that  it  does  not 
take  effect  except  upon  the  death  of  the  testator.  TJp  to  the 
moment  of  death  no  rights  of  any  kind  pass.  The  instrument 
is  wholly  without  effect,  and  is  subject  to  revocation  at  any- 
time. In  the  instant  case,  while  the  enjoyment  of  the  uncondi- 
tional ownership  of  the  property  was  postponed  until  death,  the 
rights  were  vested  upon  the  execution  of  the  instrument.  This 
rule  is  accurately  stated  in  Rohb  v.  Washington  iS  Jefferson 
College,  185  N.  Y.,  485,  in  which  it  is  said, 

**  Doubtless  the  second  trust  created  by  the  declaration  was 
not  to  take  effect  in  possession  or  enjoyment  until  the  death  of 
the  founder," 

but  this  was  "by  reason  of  the  terms  of  the  instrument  itself,  not 
because  that  instrument  was  testamentary.  The  cases  are  so 
numerous  in  support  of  this  doctrine  that  only  a  few  are  cited, 
and  these  without  comment.  Matter  of  Diez,  50  N.  Y.,  88; 
OUnian  v.  McArdle,  99  N.  Y.,  451 ;  Lewis  v.  Ctimntt,  130  Iowa, 
423;  Ewing  v.  Jones,  130  Ind.,  247;  Bromley  v.  Mitchell,  155 
Mass.,  509 ;  Wissel  v.  Pierson,  28  C.  C,  452 ;  Nichols  v.  Emery, 
109  Cal.,  323;  Cowley  v.  Twombly,  173  Mass.,  393,  53  N.  W., 
886 ;  Abhott  v.  Holway,  72  Me.,  298 ;  Smith  v.  Baxter,  62  N.  J., 
Eq.,  209,  (affU  64  N.  J.,  Eq.,  793) ;  Brown  v.  Mattocks,  103 
Pa.  Sta.,  16. 

In  this  connection  two  Ohio  cases  must  be  noticed,  the  first 
is  the  case  of  Worthington  v.  Kedky,  86  0.  S.,  128.  In  this 
case  Worthington  expected  to  die  and  for  the  specific  purpose 
of  circumventing  the  statute  making  void  a  bequest  by  will  to 
charity  within  twelve  months  of  death,  attempted  to  make  these 
bequests  through  the  form  of  a  trust  instrument.  However, 
Worthington  specifically  reserved  the  right  to  revoke  the  appoint- 
ment of  his  trustee  at  any  time  during  his  life,  and  also  deposited 
the  trust  money  in  the  name  of  the  trustee  but  in  trust  for 
Worthington.  The  Supreme  Court  held  that  there  was  no  un- 
conditional and  irrevocable  parting  of  dominion  by  Worthington 
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under  the  trust  fund,  but  that  instead,  to  quote  from  the  bottom 

of  page  138, 

**he  did  not  intend  to  let  it  get  beyond  the  power  of  recall, 
and  perhaps  that  he  might  have  the  increment  of  the  money 
while  he  lived." 

The  Supreme  Court  therefore  concluded  that  the  so-called 
trustee  was  merely  the  agent  of  the  donor  and  that  the  agency 
was  revoked  by  death.  This  case  is  not  an  authority  in  support 
of  the  claim  that  Item  4  is  testamentary  in  character.  On  the 
contrary,  the  Supreme  Court  in  the  Worthington  case  clearly 
states  that  where  there  is  a  clear  and  specific  declaration  of 
trust,  and  the  settlor  accompanies  that  declaration  by  com- 
pletely and  irrevocably  relinquishing  all  dominion  over  the  trust 
property,  it  will  be  sustained  as  a  valid  trust. 

The  most  recent  case  is  Patrick  v.  Parrott,  92  0.  S.,  184. 
The  conclusion  reached  there  is  extremely  persuasive  if  not 
conclusive  of  the  case  at  bar.  In  that  case  Parrott  made  a  will 
leaving  his  personal  property  to  his  wife,  and  drew  deeds  con- 
veying his  real  estate  to  his  children  and  grand-children.  Each 
deed  contained  the  provision  that  the  same  should  not  be  re- 
corded until  his  death.  The  will  and  deeds  were  given  to 
the  notary  with  directions  that  the  deeds  should  be, 

'*  safely  kept  and  delivered  at  the  decease  of  said  John  i:'a^- 
rott,  to  his  heirs." 

They  were  placed  in  the  custody  of  the  local  bank  cashier. 

Parrott  also  delivered  to  the  notary  the  following  written  in.- 

strument : 

'*My  request  is,  that  at  my  decease  the  within  deeds  be  given 
to  the  parties  named." 

Parrott  died  and  the  deeds  were  delivered  and  recorded.  The 
court  held  from  the  facts  stated: 

*'  1.    No  control,  dominion  or  power  of  revocation  was  reserved 
over  the  real  estate  by  the  donor. 
*  *  2.    The  cashier  was  the  agent  or  trustee  for  the  donees. 
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**3.  There  was  a  valid  and  legal  delivery,  on  the  part  of 
the  donor,  of  the  deeds  to  the  grantees  therein  named.'* 

5.  Marital  Rights  of  Husband.  There  is  no  basis  in  the  law 
of  Ohio  for  the  claim  that  the  action  of  Pearl  B.  Lamkin  in 
imposing  a  trust  upon  the  stock  in  question  under  the  terms 
of  which  her  husband  was  deprived  of  any  rights  in  the  stock 
was  a  fraud  upon  his  marital  rights.  TJnder  Item  5,  if  Pearl 
had  left  children  the  stock  would  have  gone  to  them  and  not 
one  share  to  defendant.  The  previous  judgment  held  Item  5 
valid  and  that  it  cut  off  no  legal  rights. 

Under  the  law  of  this  state,  neither  husband  or  wife  has  any 
interest  in  the  personal  property  of  the  other  during  the  lifetime 
of  either.    Sec.  7998,  General  Code. 

A  husband  or  wife  may  also  enter  into  an  engagement  or 
transaction  with  other  persons  which  either  might  if  unmarried. 
Sec.  7999,  General  Code.  Also  Tinner,  Guardian  v.  Yaeger,  15 
Weekly  Law  Bulletin,  265;  affirmed  27  Weekly  Law  Bulletin, 
148.  There  is  nothing  in  the  facts  to  warrant  any  claim  of 
fraud  upon  the  rights  of  the  husband.  It  is  admitted  that  the 
stock  involved  in  this  case  was  originally  the  property  of  the 
plaintiff.  It  is  likewise  admitted  that  he  placed  it  in  his  wife's 
name  in  order  to  protect  his  own  family  against  personal  or 
business  disaster.  In  addition  it  is  admitted  that  he  has  always 
managed  and  controlled  the  property  interest  represented  by 
the  stock.  He  personally  has  voted  the  stock,  and  determined 
any  questions  with  relation  to  it  Avhich  have  come  uj)  before 
meetings  of  the  stockholders.  If  his  daughter  felt  that  under 
these  circumstances  it  was  for  the  best  interests  of  herself  and 
her  father  to  confirm  the  rights  which  he  had  always  exercised 
by  written  instrument,  and  to  make  certain  that  the  s.tock, 
which  was  his  originally,  should  go  to  him  upon  her  death  be- 
fore him  without  issue,  her  husband  can  hardly  be  heard  to 
complain  of  any  fraud  upon  his  rigrhts.  The  husband  con- 
tributed nothing,  either  by  way  of  original  or  suKsoquent  Invest 
ment,  or  by  participation  in  the  management  or  control  of  the 
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property  represented  by  the  stock.  He  acquired  by  marriage 
no  interest  in  the  separate  personal  property  of  his  ^ife  and  in 
so  far  as  the  equitable  considerations  of  the  case  are  concerned, 
the  court  is  of  the  opinion  that  as  between  the  husband  and  tne 
father,  the  equities  are  with  the  latt<*r. 

For  these  reasons  the  court  is  of  the  opinion  that  the  infstru- 
ment  of  March  3, 1905,  is  a  complete,  executed  and  valid  declara- 
tion of  trust,  and  that  Item  4  is  a  valid  Item  of  a  previously 
adjudged  valid  instrument.  The  language  of  the  instrument 
is  so  clear  and  precise  that  there  is  no  ambigiiity  or  indefinit- 
ness  concerning  its  interpretation.  The  court  therefore  finds 
the  issues  and  the  equities  of  the  case  in  favor  Of  the  planitiff, 
and  a  decree  may  be  entered  in  accordance  with  this  opinion, 
awarding  to  the  plaintiff  the  relief  prayed  for  in  his  petition 
against  each  of  the  several  defendants. 

The  court  has  given  to  this  case  the  utmost  consideration, 
not  only  because  of  the  large  financial  interest  involved,  but  be^ 
cause  of  the  importance  of  the  principles  of  law  presented  for 
determination.  Acknowledgment  is  made  here  of  the  indebted- 
ness of  the  court  to  counsel  upon  both  sides  for  their  industry, 
learning  and  ability  displayed  in  the  conduct  of  the  case  and  in 
the  oral  and  written  argument.  The  painstaking  examination  of 
authorities  and  the  sincere  effort  to  aid  the  cbtirt  throughout 
the  hearing  and  discussion  of  the  case,  and  the  distinguished 
advocacy  of  the  causes  of  their  respective  clients!  by  Mr.  Chas. 
11.  Stephens,  Jr.,  and  Mr.  John  C.  Healy  is  worthy  of  the  highest 
traditions  of  our  Bar  and  is  commented  upon  specially  in  order 
that  the  same  may  serve  as  an  example  and  inspiration. 
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THE  TWO  MASONIC  BODIES  OF  OHIO  ARE  OF  EQUAL 

STANDING. 

Common  Pleas  Court  of  Franklin  County. 

The  Most  Worshipful  National  Grand  Lodge,  etc.,  et  al  v. 
The  Most  Worshipful  Grand  Lodge,  etc.,  et  al. 

Decided,  July  19,  1921. 

Fraternal  Orders — Masonic  Orand  Lod-ge  and  Masonic  National  Qrand 
Lodge,  Colored,  Enjoined  from  Interfering  with  Each  Other — Both 
Entitled  to  The  Appellation  ''Free  and  Accepted  Masons.** 

The  two  colored  Masonic  (bodies,  operating  and  functioning  in  Ohio 
through  various  subordinate  lodges  with  large  membership  and 
large  property  holdings,  are  both  lawfully  entitled  to  peaceably 
continue  such  operation  and  functlonings  as  Masonic  lodges  and 
to  practice  the  rites  and  ceremonies  of  Free  and  Accepted  Masons 
and  exercise  the  rites  of  lodges  and  grand  lodges;  and  the  Grand 
Lodge  owes  no  allegiance  to  and  is  not  subject  to  the  authority 
of  the  National  Grand  Lodge. 

Frariklin  Uuhrecht  and  Eugene  Carlin,  for  plaintiff. 
W.  E.  King  and  L.  H.  Jones,  for  defendant. 

B.  P.  Duncan,  J. 

This  is  an  action  brought  by  plaintiffs  in  which  an  injunction 
is  sought  enjoining  defendants  from  using  the  name  they  now 
use  and  from  using  the  name  *' Masons,"  and  from  maintaining 
Masonic  Lodges  in  Ohio,  and  praying  for  such  other  relief  as 
equity  may  require. 

Defendants  by  way  of  cross-petition  pray  that  plaintiffs  may 
be  found  not  to  be  Free  and  Accepted  Masons,  that  its  lodges 
may  be  found  to  be  illegitimate  and  clandestine,  that  plaintiffs 
may  be  found  to  have  no  Masonic  relation  to  defendants,  that 
plaintiffs  may  be  restrained  from  practising,  pretending  or 
claiming  the  right  to  practice  the  rites  and  ceremonies  of  Free 
and  Accepted  Masons,  and  from  exercising,  attempting  or  pre- 
tending to  exercise  the  rights  or  privileges  of  a  Lodge  or  Grand 
Lodge  of  Free  and  Accepted  Masons;  that  plaintiffs  be  restrained 
from  interfering  with  defendants  in  the  exercise  of  their  rights 
and  privileges  of  Free  and  Accepted  Masons,  aad  with  the 
property  rights  and  reputation  of  defendants;   and   that  de- 
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fendants  may  be  found  to  be  time  and  legitimate  Free  and  Ac- 
cepted Masons. 

The  court  has  very  carefully  and  with  a  great  deal  of  interest 
considered  the  evidence  herein,  and  the  memoranda  of  counsel 
filed  herein. 

The  court  has  carefully  considered  the  claims  of  the  parties 
hereto  in  the  light  of  the  evidence  and  the  Masonic  history  cited 
and  referred  to.  The  origin  of  Free  and  Accepted  Masons,  Col- 
ored, is  clearly  shown  and  traced.  The  origin  of  the  National 
Grand  Lodge  or  National  Compact,  so-called,  is  clearly  shown, 
it  having  been  established  in  the  year  1847  by  certain  lodges 
of  Free  and  Accepted  Masons.  The  origin  and  organization 
of  the  Crand  Lodge  of  Ohio  of  defendants  in  the  year  1849  is 
clearly  shown  and  its  lineage  clearly  traced.  The  secession  or 
withdrawal  of  said  Grand  Lodge  of  Ohio  from  the  National 
Grand  Lodge  or  National  Compact  in  the  year  1868  is  clearly 
shown.  It  is  clearly  shown  that  this  secession  or  withdrawal 
occurred  on  account  of  a  difference  of  opinion  which  arose  as  j 

to  the  propriety  of  the  existence  of  a  National  Grand  Lodge 
to  which  State  Grand  Lodges  were  subordinate  or  acknowledged  I 

allegiance,  it  being  claimed  on  the  one  hand  that  said  National 
Grand  Lodge  was  a  proper  Masonic  body  to  which  all  State  i 

Grand  Lodges  were  subordinate,  and  on  the  other  hand,  that 
there  could  not  properly  be  such  a  body  as  a  National  Grand  | 

Lodge,  and  that  the  State  Grand  Lodges  were  the  highest  Ma- 
sonic authority  and  could  not  be  subordinate  or  acknowledge  ! 
allegiance  to  any  other  higher  Masonic  authority. 

Upon  the  question  as  to  whether  or  not  in  the  year  1877  or 
1878  the  National  Grand  Lodge  ceased  to  exist  and  adjourned 
sine  die,  there  is  a  divergence  in  the  evidence.  However,  this 
may  be,  it  clearly  appears  from  the  weight  of  the  evidence  that 
there  was  a  hiatus  of  eleven  or  twelve  years  in  the  operations 
and  functioning  of  said  National  Grand  Lodge.  It  clearly  ap- 
pears that  in  1889  there  was  a  reorganization  of  or  a  resump- 
tion of  activities  on  the  part  of  said  the  National  Grand  I^odge, 
since  which  time  said  body  has  actively  existed  and  regularly 
functioned. 
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The  court  is  of  the  opinion  that  for  the  determination  of  the 
issues  in  this  case  it  is  unnecessary  to  definitely  determine  this 
question  as  to  the  exact  action  of  said  National  Qrand  Lodge 
in  1877  or  1878  in  view  of  the  reorgeuiization  or  resumption  of 
activities  on  its  part  in  1389  and  its  continued  existence  there- 
after. Neither  is  it  necessary  for  this  court  to  express  an  opin- 
ion as  to  which  existing  body  is  Masonicly  speaking  the  purer 
or  has  the  better  claim  to  exist  as  a  Masonic  body  by  virtue  of 
the  original  warrant  set  out. 

The  court  finds  the  two  Masonic  bodies  in  existence  in  the 
state  of  Ohio  as  corporations  not  for  profit,  duly  incorporated 
under  the  laws  of  Ohio,  and  operating  and  functioning  through 
various  subordinate  lodges  with  large  memberships  and  large 
property  holdings. 

The  court  finds  that  each  of  the  parties  is  lawfully  entitled 
to  peaoeably  continue  its  existence,  operations  and  functionings 
as  Masonic  Lodges,  and  in  the  practice  of  the  rites  and  ceremonies 
of  Free  and  Accepted  Masons,  and  the  exercise  of  the  rights 
of  Tx)dges  and  Orand  Lodges;  and  that  each  is  entitled  to  the 
word  ** Masons"  and  to  the  use  in  its  appellation  of  the  words 
"Free  and  Accepted  Masons";  and  that  defendants  by  virtue 
of  secession  or  withdrawal  from  the  National  Grand  Lodge  owe 
no  allegiance  to  and  are  subject  to  no  authority  of  said  National 
Orand  Lodge. 

There  has  been  shown  no  very  serious  recent  interference  on 
the  part  of  either  party  with  the  operations  or  functionings  of 
the  other.  However,  each  party  is  enjoined  from  in  any  man- 
ner interfering  with  the  lodges  or  members  of  the  other  in  the 
free  exercise  of  their  rights,  privileges  and  functionings  as  Ma- 
sons and  from  in  any  manner  interfering  with  the  property  or 
property  rights  of  the  other. 

The  court  expresses  the  hope  that  these  parties  may  cease 
their  contentions  and  animosities  and  in  the  future  live  in  har- 
mony and  Christian  fellowship  each  with  the  other. 

Injunction  denied  both  plaintiff  and  defendant  except  as 
above  set  out. 

The  court  is  of  the  opinion  that  since  the  principal  relief 
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sought  is  denied  each  party  and  each  party  is  enjoined  in  cer- 
tain respects,  the  costs  should  be  equally  borne  by  each  party, 
and  it  is  so  ordered. 


injury:from  the  use  of  steel  wool. 

Ck)mmon  Pleas  Court  of  Cuyahoga  County. 
Daisy  Eogers  v.  The  Kresge  Company. 

Decided,  March  7,  1921. 

Retail  Merchants — Without  lAability  for  Injury  to  Customers  from 
Goods  Sold  in  Original  Packages — Where  Ordinary  Care  is  Exer- 
cised for  Protection  of  Purchasers, 

A  retail  merchant  can  not  be  held  in  damages  for  injuries  received  by 
a  purchaser  of  an  article  in  common  use  and  not  recognized  by 
the  trade  as  dangerous,  where  the  article  was  sold  in  the  original 
package  as  it  came  from  the  manufacturer,  and  the  only  negli- 
gence complained  of  is  that  it  was  delivered  to  him  without  ex- 
planation as  to  the  manner  in  which  it  should  be  used. 

On  motion  to  direct  a  verdict. 
Jewell,  J. 

A  motion  has  been  made  to  arrest  the  case  from  the  jury,  and 
direct  a  verdict  for  the  defendant.  The  evidence  establishes 
the  following  facts: 

On  March  7,  1920,  plaintiff  entered  the  store  owned  and  con- 
ducted by  the  defendant,  and  purchased  a  certain  quantity  of 
steel  wool.  The  article  was  sold  in  the  original  package,  as  it 
eame  from  the  manufacturer.  The  defendant  conducted  a  large 
store,  known  as  a  10-cent  store,  employing  more  than  three  hun- 
dred clerks.  This  article  was  displayed  on  one  of  the  show 
tables.  It  w^as  packed  by  the  manufacturer,  and  sold  in  small 
packages.  The  plaintiff  purchased  one  of  the  packages.  No 
inquiry  was  made  by  the  buyer.  The  sales  lady  gave  the  pack- 
ages containing  the  steel  wool  to  the  plaintiff,  receiving  from  the 
plaintiff  the  price.  The  package  had  on  it  a  picture  of  a  girl 
using  steel  wool,  scouring  a  pan.  The  article  was  purchased 
to  scour  pans,  and  in  using  it,  certain  steel  particles  from  the 
wool  penetrated  the  right  hand  of  the  plaintiff,  in  consequence 
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of  which  8he  was  severely  injured.  The  negligence  charged  was 
the  failure  to  warn  plaintiff  of  the  dangers  incident  to  its  use, 
and  especially  in  not  warning  plaintiff  to  use  gloves  when  using 
steel  wool. 

This  is  a  common  law  action,  and  the  negligence  charged 
consists  in  selling  to  a  customer  an  article  without  informing 
the  customer  of  the  dangers  incident  to  its  use.  It  is  such  an 
article  as  may  be  found  for  sale  in  a  10-cent  store.  It  is  used 
extensively  for  finishing  woodwork  and  scouring  kithcen  uten- 
sils. More  than  250,000  packages  were  sold  by  this  company 
in  one  year.  The  evidence  discloses  that  the  wool  is  pressed 
into  small  pads  by  the  manufacturer,  and  packed  into  boxes, 
or  packages,  and  sold  to  the  defendant  in  the  original  package 
only.  It  discloses  the  further  fact  that  some  of  the  pads  had 
been  taken  from  these  boxes  and  placed  on  the  show  table. 
This  fact  does  not  change  or  add  to  the  liability  of  the  defend- 
ant. It  would  only  bring  to  the  attention  of  both  parties  the 
nature  and  characteristics  of  the  article.  Steel  wool  is  not  a 
daragerous  article.  That  it  may  become  dangerous  is  shown 
by  the  fact  that  the  plaintiff  was  injured  in  using  it. 

Is  it  the  duty  of  a  retailer,  who  sells  an  article  in  the  package 
as  it  comes  from  the  manufacturer,  to  exercise  ordinary  care 
to  discover  whether  it  is  dangerous  or  not?  The  distinction 
between  the  liability  of  the  manufacturer  and  the  seller  is  ob- 
vious. We  are  not  dealing  with  an  article  that  is  recognized 
by  the  trade  as  dangerous.  Many  articles  in  common  use  are 
dangerous,  unless  used  with  care.  The  automobile  is  a  very 
dangerous  machine,  when  placed  in  charge  of  an  incompetent 
driver,  yet  we  do  not  regard  it  as  a  dangerous  machine.  Can 
a  druggist  be  charged  with  negligence,  when  he  delivers  to  a 
purchaser  a  bottle  of  patent  medicine,  on  account  of  his  failure 
to  analyze  its  contents,  or  to  advise  the  customer  as  to  the 
manner  in  which  it  should  be  used?  The  purchaser  received 
the  articles  called  for.  No  misrepreseutations  were  made.  In 
fact,  no  representations  were  made.  The  nature,  as  well  as 
the  extent  of  the  business  conducted  by  a  large  store,  prevents 
an  inspection  of  each  package  as  it  comes  from  the  manufac- 
turer.   Neither  reason  nor  law  demand  it.    To  ask  that  the 
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retailer  examine  each  package  before  delivering  it  to  the  buyer 
would  destroy  modem  business  methods.  The  buyer,  when  he 
asks  for  a  certain  article,  impliedly  represents  to  the  seller  that 
he  is  acquainted  with  the  article,  not  only  its  use,  but  the  man- 
ner in  which  it  should  be  used.  We  have  not  been  referred 
to  any  Ohio  authorities,  but  the  rule  deducible  from  the  author- 
ities of  other  states  is,  that  the  retailer  can  not  be  held  liable 
tor  damages  when  hie  delivers  to  a  purchaser  an  article  in  com- 
mon use,  as  he  receives  it  from  the  manufacturer,  without  ex- 
plaining the  manner  in  which  the  article  should  be  used. 

It  follows  that  the  motion  to  direct  a  verdict  must  be  sus- 
tained. 


ALLEGED  BREACH  OF  CONTRACT  OF  EMPLOYMENT. 

Superior  Court  of  Cincinnati. 

Edgab  a.  Laws  v.  Thb  Stdrbs-Sohaefek  Co.,  Etc.  * 

Decided  1920. 

Action  hy  Employee — For  Breach  l^  Employer  of  Contrwct  of  Employ* 
m^nt — Stipulating  that  the  Services  Were  to  he  to  the  Entire  fifo^u- 
f action  of  the  Employer— Burden  on  Employee  to  Show  that  Dis- 
charge Was  for  Some  Reason  Other  than  the  One  Claimed, 

1.  In  an  action  to  recover  under  a  contract  of  employment,  terminated 

by  the  defendant  for  the  alleged  reason  that  the  contract  stipulated 
the  seryices  were  to  be  to  the  entire  satisfaction  of  the  employer, 
whereas  in  truth  and  in  fact  they  were  not  satisfactory,  the  burden 
is  upon  the  employee  to  show  that  his  services  were  satisfactory 
and  that  the  defendant  did  not  act  in  good  faith  but  dismissed  him 
for  some  reason  other  than  dissatisfaction  with  the  service  he  was 
rendering. 

2.  In  case  of  recovery  by  plaintifC  In  such  a  case,  the  measure  of  dam* 

age  is  the  difference  between  the  amount  the  defendant  had  con- 
tracted to  pay,  less  such  amount  as  plaintiff  would  have  earned 
had  he  exercised  reasonable  diligence  in  seeking  other  employ* 
ment. 


♦  Affirmed  by  the  Court  of  Appeals,  32  0.  C.  A.,  11 ;  motion  to  require  the 
Court  of  Appeals  to  certify  its  record  overruled  by  the  Supreme 
Court,  May  10,  1921. 
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Charge  to  Jurt. 

GUSWEILBB^  J. 

The  plaintiff  for  his  cause  of  action  represents  and  says  that 
on  the  25th  day  of  Aogiist,  1914,  he  and  the  defendant  com- 
pany entered  into  a  written  contract  by  which  the  defendant 
company  was  to  pay  plaintiff  the  sum  of  $100  per  week  until 
January  1,  1915,  and  from  January  1,  1915,  to  January  1, 
1916,  the  sum  of  $115.38  per  week,  or  at  the  rate  of  $6,000  per 
annum,  and  from  January  1,  1916,  to  January  1,  1917,  $134.61 
per  week,  being  at  the  rate  of  $7,000  per  annum,  and  from 
January  1,  1917,  to  January  1,  1918,  $153.84  per  week,  being 
at  the  rate  of  $8,000  per  annum.  Plaintiff  was  to  devote  his 
entire  time  and  attention  to  the  interest  of  the  business  of  the 
defendant  which  he  claims  he  did,  and  says  that  he  has  per- 
formed his  part  of  said  agreement  fully  and  in  every  respect. 
Plaintiff  says  that  on  May  14,  1916,  the  defendant  company 
wrongfully  discharged  him  but  paid  him  up  to  May  27,  1916, 
for  which  he  claims  damages  as  alleged  in  his  petition. 

The  defendant  company  for  answer,  admits  the  contract  on 
the  terms  alleged,  but  claims  to  have  discharged  him  on  May 
22,  1916,  and  to  have  paid  plaintiff  to  May  27,  1916.  The  de- 
fendant company  claims  to  have  been  justified  in  its  discharge 
of  plaintiff  for  the  reason  that  the  said  contract  contained  a 
provision  that  plaintiff's  services  were  to  be  rendered  to  the 
entire  satisfaction  of  the  defendant  company,  and  that  his 
said  services  were  not  satisfactory  to  defendant  company.  De- 
fendant company  contends  that  plaintiff  breached  his  own  con- 
tract in  refusing  to  comply  with  instructions  given  him  by 
defendant  company,  and  otherwise  was  at  fault  under  jthe 
terms  of  said  agreement.  Defendant  company  claims  to  have 
notified  plaintiff  at  various  times  and  to  have  given  him  instruct 
tions  as  to  his  work  and  requested  him  to  make  changes  therein, 
but  that  plaintiff  neglected  and  refused  so  to  do. 

Thus  the  issue  in  this  ease  involves  an  action  seeking  to  re- 
cover for  an  alleged  breach  of  contract.  The  contract  in  this 
case  was  an  agreement  in  writing,  between  the  plaintiff  and 
the  defendant  company.  Because  the  rights  and  responsibili- 
ties of  the  parties  are  determined  by  this  writing,  your  pro- 
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vince  and  duty  in  solving  the  issues  is  confined  to  a  solution 
of  the  controversy  within  the  limits  of  this  writing.  It  is  not 
your  concern  or  province  to  pass  upon  the  rights  or  responsi- 
bilities of  the  parties  as  between  themselves  with  reference  to 
any  general  notion  or  principle  of  what  should  have  been  done, 
but  it  is  your  duty  to  determine  whether  or  not  the  principles 
which  the  parties  declared  for  themselves  were  lived  up  to  or 
violated  by  one  or  the  other.  Hence  it  is,  that  at  the  outset, 
you  must  examine  what  the  agreement  was  between  the  plaintiff 
and  defendant  company,  what  the  agreement  meant,  because  by 
that  agreement  the  parties  fixed  their  own  rights. 

The  agreement  provided  for  the  employment  of  the  plaintiff 
by  the  defendant  company  under  certain  agreed  compensation, 
changing  during  various  periods.  That  was  the  obligation  on 
the  one  side  by  the  defendant  company  in  this  case.  On  the 
other  side  the  agreement  was  by  plaintiff  in  consideration  for 
this  compensation  to  do  certain  thinga  He  agreed  to  perform 
that  which  is  set  down  in  this  contract.  He  agreed  to  devote 
his  entire  time  and  attention  to  the  interests  of  the  defendant 
company  in  designing  their  patterns  and  supervising  their  cut- 
ting and  manufacturing  department,  and  to  devote  his  entire 
time  and  attention  to  the  interest  of  their  business.  He  also 
agreed  that  his  services  in  and  about  this  occupation  would  be 
to  the  satisfaction  of  the  defendant  company. 

Plaintiff  claims  that  he  performed  his  part  of  the  agreement 
in  every  particular.  The  burden  of  proof  rests  upon  the  plaint- 
iff by  a  preponderance  of  the  evidence  in  this  case  to  prove 
that  he  performed  his  part  and  accomplished  by  his  work  a 
substantial  compliance  with  said  contract.  If,  upon  the  evi- 
dence, you  should  find  that  plaintiff  has  established  a  substan- 
tial compliance  a  compliance  in  material  respects  with  his  obli- 
gation, he  would  have  performed  the  contract  in  that  respect 
and  be  entitled  to  the  compensation  under  the  contract. 

Now  as  to  plaintiff's  obligation  that  his  services  should  be 
to  the  satisfaction  of  the  defendant  company,  there  is  no  rule 
of  substantial  or  material  compliance.  The  obligation  upon 
plaintiff's  part  under  this  contract  was  that  his  services  should 
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be  satisfactory  to  the  defendant  company.  The  burden  of  proof 
rests  upon  the  plaintiff  to  prove  by  a  preponderance  of  the 
evidence  in  this  case,  that  he  not  only  performed  the  services 
as  designer  and  cutter  in  substantial  and  material  respects  as 
agreed,  but  also  that  his  services  were  in  truth  satisfactory  to 
the  defendant  company* 

You  are  not  concerned  with  the  question  as  to  whether  or 
not  plaintiff  was  a  good  designer  or  ranked  high  or  had  ex- 
pert ability  as  a  designer.  You  have  nothing  whatever  to  do 
with  this  question  for  it  is  not  an  issue  in  this  case.  Nor  is 
it  a  question  for  you  to  determine  whether  or  not  plaintiff's 
services  were  of  such  character  that  they  ought  to  have  been 
satisfactory.  Nor  whether  they  would  have  been  satisfactory 
to  other  people,  nor  whether  they  should  have  reasonably  been 
considered  satisfactory.  The  obligation  under  plaintiff's  con- 
tract was  to  make  his  services  satisfactory  to  the  defendant 
company ;  hence  it  is  that  on  this  issue  the  burden  of  proof  by 
a  preponderance  of  the  evidence  is  upon  the  plaintiff  in  this 
case  to  show  and  prove  by  a  greater  weight  of  the  evidence 
that  at  the  time  he  was  discharged  and  his  services  dispensed 
with  his  services  were  in  truth  satisfactory  to  the  defendant 
company. 

It  is  your  duty  to  determine  whether  there  was  a  genuine 
dissatisfaction  or  whether  there  was,  as  a  matter  of  fact,  a 
different  reason  actuating  the  defendant  in  discharging  the 
plaintiff. 

If  the  plaintiff  was  discharged  for  any  other  cause  not 
founded  upon  a  genuine  dissatisfaction  with  the  services  the 
plaintiff  was  rendering,  then  I  charge  you  that  the  plaintiff 
is  entitled  to  a  verdict. 

By  the  contract  between  them,  the  plaintiff  agreed  to  per- 
form his  work  to  the  satisfaction  of  the  defendant  and  if  the 
defendant  in  good  faith  was  not  satisfied  with  plaintiff's  serv- 
ices, then  it  had  the  right  to  terminate  plaintiff's  contract  and 
your  verdict  should  be  for  the  defendant. 

Upon  this  issue  your  determination  must  be  based  upon  the 
evidence  adduced  in  this  case  and  you  will  not  be  permitted 
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less  such  amount  as  he  has  actually  earned  during  that  period 
or  rather  less  such  amount  as  by  reasonable  diligence  in  seek- 
ing employment  he  would  have  earned,  it  being  the  rule  that 
one  who  claims  compensation  because  deprived  of  the  rights  of 
a  contract  of  employment  may  not  remain  idle,  but  is  under 
obligation  to  exercise  reasonable  diligence  to  find  other  em- 
ployment. Thus,  if  you  should  find  that  plaintiff  is  entitled 
to  recover  in  this  case,  his  recovery  would  be  that  measure 
of  the  contract  in  its  terms  of  compensation,  less  such  amount 
as  he  would  have  earned  had  he  exercised  reasonable  diligence 
in  seeking  employment.  Whether  that  deduction  should  be  the 
actual  amount  earned  or  another  amount  is,  of  course,  one  of 
the  questions  of  fact  for  you  to  determine. 

In  case  of  a  finding  for  the  plaintiff  he  would  be  entitled  to 
interest  upon  the  amounts  stipulated  to  be  paid  him  in  the 
contract,  from  the  time  they  should  have  been  paid  until  the 
first  day  of  this  term  of  court  which  is  the  first  day  of  Decern- 
ber,  1919,  deducting  from  any  such  compensation  the  amount 
of  actual  earnings,  or  the  amount  that  plaintiff  would  have 
earned  had  he  employed  reasonable  diligence  in  seeking  re- 
employment. 

You  will  be  given  two  forms  ot  verdict,  one  for  the  plaintiff 
and  one  for  the  defendant.  You  may  return  a  verdict  if  nine 
or  more  jurors  agree  but  all  the  jurors  who  do  agree,  nine  or 
more,  must  sign  the  verdict.  If  your  verdict  be  for  plaintiff, 
you  will  indicate  the  amount  in  both  words  and  figures.  You 
will  be  given  the  pleadings  and  exhibits  and  when  you  have 
agreed  upon  a  verdict  you  are  instructed  to  report  to  the  court 
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DEMURRAGE  CHARGES  ON  CARS  BUNCHED  BY  REASON  OF 

INTENSE  COLD  AND  HEAVY  SNOW. 

Court  of  Comicon  Pleas  for  Cuyahoga  dounty. 

Walker  D.  Hines^  Director  Grnerat.  op  Railroads,  v.  The 
Anthony  Carlin  Company,  a  Corporation. 

Decided.  April  9.  1921. 

Jurisdiction  in  Matters  of  Hailroad  Demurrage — Bunching  of  Cars  lyy 
Reason  of  Intense  Cold  and  Heavy  Snow — Not  an  Act  of  Ood — 
Binding  Effect  of  Interstate  Comwcrce  Rulings — Character  of 
Events  Falling  Within  the  Class  known  as  Acts  of  God. 

1.  State  courts  have  no  authority  to  exercise  Jurisdiction  oyer  8ubject<< 

which  come  primarily  within  the  jurlsdicticn  of  the  Interstate  Com- 
merce Commission. 

2.  Where  the  shipment  is  interstate,  and  the  tariff  rules  make  no  pro- 

vision for  addition€ll  free  time  for  car  detention  on  account  of 
bunching,  resulting  from  an  act  of  God,  the  claim  of  a  consignee 
bound  under  the  "average  agreement"  rule  for  demurrage  charges, 
that  he  is  entitled  to  additional  free  time  by  reason  of  such  agree- 
ment, is  within  the  exclusive  jurisdiction  of  the  Interstate  Com- 
merce Commission. 

3.  The  fact  alone  that  the  bunching  of  cars  was  wholly  due  to  condi- 

tions created  by  heavy  snowfall,  severe  storms  and  protracted  and 
intensely  cold  weather,  is  not  sufficient  to  show  that  such  bunch- 
ing was  the  result  of  an  act  of  God. 

Tolles.  Eogsett.  Ginn  &  Morley,  for  plaintiff. 
Henderson,  Quail,  Siddall  tfe  Morgan,  for  defendant. 

Kramer,  J. 

This  is  an  action  brought  to  collect  certain  demurrage  charges 
which  the  plaintiff  alleges  accinied  against  the  defendant,  in 
February,  1918. 

The  case  is  submitted  upon  an  agreed  statement  of  facts,  ex- 
cepting that  some  evidence  was  taken  upon  the  issue  of  the 
amount  of  the  accrued  demurrage.  The  uncontroverted  evidence 
shows  that  notice  was  duly  mailed  to  the  defendant  on  the  after- 
noon of  Feb.  12th,  which  was  received  by  it  on  the  morning  of 
Feb.  13th.  The  demurrage  would,  therefore,  begin  to  run  from 
Feb.  13th,  1918,  as  claimed  by  the  plaintiff;  so  that,  if  the 

plaintiff  is  entitled  to  recover,  he  is  entitled  to  recover  in  thQ 
sum  of  $1,013.52,  with  interest. 
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Th^  agreed  statement  of  facts  is  as  follows : 

**It  is  stipulated  by  and  between  counsel  for  the  respective 
parties,  that  during  the  periods  involved  in  this  controversy. 
Walker  D.  Hines  was  the  duly  apponted,  qualified  and  acting 
Director  General  of  Railroads,  and  with  his  predecessor,  Wm.  Q. 
McAdoo,  was  in  control  and  possession  of  the  New  York,  Chicago* 
&  St.  Louis  Railroad  Company,  since  Jan.  1,  1918,  pursuant  to 
proclamation  of  the  President,  of  Dec.  26,  1917,  in  accordance 
with  an  Act  of  Congress  dated  Aug.  29,  1917. 

/*That  The  Anthony  Carlin  Company  is  successor  to  the 
Standard  Foundry  &  Manufactumg  Company,  and  also  to  the 
foundry  business  conducted  by  Anthony  Carlin,  and  as  successor 
has  succeeded  to  ail  the  rights  and  all  the  obligations  of  said 
the  Standard  Foundry  &  Manufacturing  Company,  and  of  the 
said  business  conducted  by  Anthony  Carlin. 

*  *  That  the  New  York,  Chicago  &  St.  LouLs  Railroad  Company* 
prior  to  federal  control,  and  this  plaintiff,  since  federal  control, 
has  from  time  to  time  filed  with  the  Interstate  Commerce  Com- 
mission and  Public  Utilities  Commission  of  Ohio,  freight  tariffs 
providing  rules  and  regulations  covering  car  demurrage  at  all 
stations  on  the  lines  of  railroad  operated  and  owned  by  the  New 
York,  Chicago  &  St.  Louis  Railroad  Company  and  the  plaintiff 
herein,  as  required  by  the  laws  of  the  United  States  and  the  laws 
of  the  state  of  Ohio. 

**That,  as  provided  by  law,  such  tariff  charges  are  and  were 
the  only  legal  charges  applicable  for  the  detention  of  cars;  that 
the  tariff  in  force  during  the  period  hereinafter  complained  of 
was  the  New  York,  Chicago  &  St.  liouis  Railroad  Company  G.  F. 
D.  No.  J12-J ;  that  the  tariff  in  force  and  effect  in  January,  1914, 
as  well  as  the  one  above  set  forth,  together  with  intermediate 
provided  that  the  consignee  might  sign  a  written  agreement  with 
the  carrier,  known  as  an  average  agreement ;  and  when  so  signed. 
demurrage  should  be  computed  in  accordance  with  the  provisions 
of  the  demurrage  tariff  then  in  force  and  effect,  as  governed 
W  said  average  agreement. 

*'That  on  or  about  Jan.  1,  1914,  the  defendant's  predecessor, 
the  Standard  Foundry  &  Manufacturing  Company,  duly  signed 
the  average  agreement  provided  for  in  said  tariff,  which  agree 
ment  was  subsequently  accepted  and  approved  by  the  New  York, 
Chicago  &  St.  Louis  Railroad  Company,  and  that  such  average 
agreement  and  demurrage  tariffs  were  in  full  force  and  effect 
duj:ing  the  period  involved  in  this  controversy. 

'*That  if  the  plaintiff  is  entitled  to  recover  in  this  case,  it  is 
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agreed  that  the  amount  thereof  is  the  sum  of  $1,013.52,  provided 
the  court  finds  that  there  was  a  constructive  placement  of  the 
cars  consigned  to  the  defendant,  and  the  subject  of  this  contro- 
versy, on  Feb.  12,  1918.  It  is  agreed  that  if  the  defendant  is 
indebted  to  the  plaintiff  herein,  the  sum  which  he  is  entitled  to 
recover  in  this  case  is  ^871.38,  provided  the  court  finds  that  there 
was  a  constructive  placement  of  these  cars  in  questio;i  on  Febru- 
ary 13,  1918. 

**It  is  further  stipulated  and  agreed  that  all  of  said  cars  re- 
ferred to  in  this  action,  on  which  demurrage  is  sought  to  be 
recovered  by  the  plaintiff,  were  bunched  in  transit  or  at  destina- 
tion, and  were  offered  by  the  plaintiff  to  the  defendant  in  ac- 
cumulated numbers  in  excess  of  daily  shipments,  but  the  said 
bunching  did  not  occur  through  any  act  or  neglect  of  any  rail- 
road connected  with  the  shipment  or  moving  of  said  cars,  includ- 
ing the  New  York,  Chicago  &  St.  Tjouis  Railroad  Company,  the 
same  having  been  caused  wholly  by  conditions  created  by  tne 
heavy  snowfall,  severe  storms  and  protracted  intensely  cold 
weather  in  the  latter  part  of  1917,  and  in  January  and  February 
of  1918,  and  the  confusion  and  delay  of  traffic  incident  thereto, 
and  to  the  results  thereof. 

**The  demurrage  charges  herein  sued  on  arose  wholly  from 
said  bunching  of  cars,  and  were  not  to  any  degree  caused  by 
any  failure  or  negligence  of  the  defendant. 

**That  the  cars  for  the  detention  of  which  the  plaintiff's  claim 
arose,  all  were  consigned  to  and  moved  to  the  defendant  herein, 
from  points  outside  the  state  of  Ohio. 

**That  the  jury  is  hereby  waived  by  counsel  for  both  parties 
herein,  and  the  issues  of  fact  and  law  submitted  to  the  qourt." 

The  correctness  of  the  claim  of  the  plaintiff  for  demurrage,  in 
some  amount,  is  not  controverted  by  the  defendant.  Its  claim 
is  that  no  demurrage  was  properly  chai^eable  against  it,  for  the 
reason  that  the  bunching  of  cars  at  its  switch,  which  prevented 
it  from  unloading  during  the  time  for  which  this  demurrage 
charge  is  assessed,  was  *' caused  wholly  by  conditions  created  by 
the  heavy  snowfall,  severe  storms  and  protracted,  intensely  cold 
weather,  in  the  latter  part  of  1917,  and  in  January  and  February 
of  1918,  and  the  confusion  and  delay  of  traffic  incident  thereto, 
and  to  the  results  thereof."     (See  agreed  statement  of  facts). 

In  support  of  this  contention,  defendant  relies  upon  the  case 
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of  Joslin-Schmidt  Company  v.  Baltimore  &  Oho  Souihwestern 
RaUroad  Co,,  25  C.  C.  (N.  S.)  379,  decided  Feb.  28,  1916.  A 
motion  to  require  the  Court  of  Appeals  to  certify  its  record  was 
overruled,  May  29,  1916.     That  case  holds: 

** Consignees  who  are  bound  under  the  'average  agreement* 
rule  for  demurrage  charges  on  cars  constructively  delivered,  not- 
withstanding the  *  bunching'  of  such  cars,  are  relieved  therefrom 
where  the  bunching  was  not  due  to  the  act  or  neglect  of  some 
railroad  company,  but  was  wholly  due  to  conditions  prevailing 
during  a  great  flood." 

,  The  agreed  statement  of  facts,  upon  which  the  Joslin-Schmidt 
case  was  submitted,  is  the  same  as  those  stipulated  herein,  with 
two  exceptions :  first,  in  that  case  it  does  not  appear  whether  the 
shipment  was  intrastate  or  interstate;  in  this,  it  is  stipulated 
to  be  interstate.  Second,  the  cause  of  the  bunching  was  a  flood 
in  the  Ohio  and  Miami  valley,  which  the  court  says  **has  been 
many  times  held  to  have  been  *  an  act  of  God, '  and,  in  the  absence 
of  any  stipulation  that  it  was,  we  are  inclined  to  think  the 
courts  in  the  Ohio  and  Miami  valleys  might  take  judicial  notice 
to  that  effect." 

In  the  case  at  bar,  the  stipulation  is  that  the  bunching  w&s 
caused  **  wholly  by  conditions  created  by  the  heavy  snowfall, 
severe  storms  and  protracted,  intensely  cold  weather,  in  the 
latter  part  of  1917,  and  in  January  and  February  of  1918." 

The  plaintiff  maintains  (1)  that  this  court  has  no  jurisdiction 
to  determine  the  defense  so  made;  that  the  defense  involves  an 
interpretation  of  the  railroad  tariffs,  and  is  therefore  within  the 
exclusive  jurisdiction  of  the  Interstate  Commerce  Commission; 
(2)  that  the  bunching  herein  was  not  caused  by  an  '*Act  of 
God." 

The  controlling  authorities  seem  to  determine  so  clearly  that  a 
state  court  has  no  jurisdiction  to  pass  upon  any  claim,  the  valid- 
ity of  which  rests  upon  an  interpretation  of  the  tariffs,  as  to 
place  the  question  beyond  further  controven^. 

The  federal  courts  say  that  the  purpose  of  the  act  to  regulate 
commerce  was  to  secure  and  preserve  uniformity,  and  the  courts 
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may  not,  as  a  general  question,  exert  authorty  over  subjects  which 
primarily  come  within  the  jurisdiction  of  the  commission. 
Tovmes  v.  Lehigh  Valley  R.  R,  Co.,  240  U.  S.  43. 

The  precise  question  here  presented  was  passed  upon  by  the 
Interstate  Commerce  Commission,  in  the  case  of  Davis  Sewing 
Machine  Company  v.  Piitshurgh,  Cincinnati,  Chic<igo  dk  St.  Louis 
Railroad  C/ympany,  51 1.  C.  C.  Rep.  192,  and  was  determined  ad- 
versely to  the  defendant.  The  Commission  expressly  rejects  the 
interpretation  of  the  court  in  the  Joslin-Schmidt  case.  The 
Commission  says  (p.  192) : 

« 

^ '  To  sustain  its  contention  that  the  charges  resulting  from  the 
bunching  of  the  inbound  shipments  were  unlawfully  assessed, 
complainant  cites  the  case  of  Joslin-Schmidt  Co.  v.  Railway,  25 
Ohio  C.  C.  (N.  S.)  379,  decided  February  28,  1916,  and  ap- 
parently embodying  the  settled  rule  of  decision  in  Ohio.  That 
case  involved  demurrage  charges,  under  the  average  agreement, 
on  shipments  detained  at  Cincinnati,  Ohio,  which  had  been 
bunched  in  transit  as  a  result  of  the  Hood  of  1913.  The  court, 
citing  the  provision,  in  connection  with  straight  demurrage, 
exempting  a  shipper  from  charges  for  detention  occasioned  by 
bunching  of  cars  *as  the  result  of  the  act  or  neglect  of  any 
railroad,'  and  the  further  provision  that  a  shipper  electing  to 
take  advantage  of  the  average  agreement  should  not  have  the 
benefit  of  the  exemption,  held  that  only  a  situation  within  the 
terms  of  the  exemption  could  be  affected  by  the  shipper's  waiver 
under  the  average  agreement.  Pointing  out  that  the  bunching 
had  been  the  result  not  of  the  act  or  negligence  of  the  carrier, 
but  of  an  act  of  God,  the  court  added : 

*  *  *  It  would  be  a  harsh  rule  which  would  relieve  one  party  on 
account  of  *an  act  of  God'  and  at  the  same  time  permit  it  to 
penalize  the  other  on  account  of  delay  and  damage  resulting 
from  the  same  cause. ' 

'*We  are  unable  to  adopt  the  conclusion  reached  in  that  case. 
Under  defendant's  essentially  similar  rules  demurrage  was  and 
is  assessable  for  detention  beyond  the  free  time,  except  that 
under  the  straight  demurrage  arrangement,  provision  is  made 
for  an  extention  of  the  free  time  in  case  of  bunching  of  ship- 
ments through  the  fault  of  the  carrier,  which  concession  is 
waived  under  an  average  agreement.  The  rules  make  no  pro- 
vision for  additional  free  time  for  car  detention  on  account  of 
bunching  resulting  from  an  act  of  God.    For  any  departure 
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from  those  rules  defendant  would  be  guilty  of  a  violation  of  the 
act.  One  of  the  purposes  of  the  average  agreement  is,  by  credits 
for  cars  promptly  released,  to  take  care  of  detention  caused  by 
bunching  and  weather  interference.  Alan  Wood  Iron  &  Steel 
Co.  V.  P.  R.  K.  Co,,  24  I.  C.  C.  27 ;  Michigan  Mfrs.  Association 
V.  P.  M.  R.  R.  Co,,  31  I.  C.  C.  329 ;  Castner,  Curran  &  Butliit 
V.  P.  Co,,  42  I.  C.  C.  3.  It  would  seem  to  us  a  strange  principle 
that  would  permit  a  carrier  to  decline,  under  the  average  agree- 
ment,  responsibility  for  the  bunching  of  cars  by  its  own  act  or 
neglect,  and  at  the  same  time  hold  it  accountable  for  bunching 
resulting  from  no  fault  of  its  own. 

**We  conclude  that  the  charges  for  the  detention  which  re- 
sulted from  the  bunching  of  cars  after  the  flood  of  1913,  lawfully 
accrued,  and  that,  complainant  having  declined  or  failed  to  pay 
them,  defendant  was  within  its  rights  in  terminating  the  average 
agreement." 

In  Smift  dt  Co.  v.  Hocking  Valley  R.  R.  Co.,  93  0.  S.  143, 
affirmed  by  the  United  States  Supreme  Court,  243  U.  S.  281,  it 
was  held : 

*' Where  a  demurrage  rule,  named  in  the  tariff  filed  by  an 
interstate  railroad  with  the  interstate  commerce  commission  and 
published  according  to  law,  has  been  passed  upon  and  approved 
by  the  Commision,  acting  within  the  scope  of  its  authority.,  the 
decision  of  that  tribunal  is  binding  upon  the  state  courts,  and  the 
question  of  the  validity  of  the  rule  is  not  open  for  consideration 
in  an  action  brought  by  the  railroad  company  to  recover  the 
charges  assessed  under  the  rule  as  to  cars  engaged  in  inter.state 
commerce." 

The  question  again  came  before  the  Ohio  Supreme  Court,  in 
the  case  of  The  Cleveland  &  West&inx  C/)al  Co,  v  Pennsylvania 
Company,  97  0.  S.  161.  The  defendant,  the  Cleveland  &  Western 
Coal  Company,  in  that  case,  admitted  the  detention  of  the  eai's, 
and  the  correctness  of  the  claim  for  demurrage.  The  defense 
was  that  by  virtue  of  Rule  6  of  the  tariff,  providing  that  **allo\\- 
ances  will  be  made  for  railroad  errors  which  prevent  p»t)per 
tender  or  delivery,"  the  demurrage  should  be  suspended. 

*  *  It  concedes  that  in  a  suit  for  freight  or  demurrage  charges  no 
counterclaim  for  damages,  either  for  delayed  delivery  or  damage 
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to  the  goods,  can  be  sustained,  but  it  contends  that  in  this  case  . 
delay  in  shipment  defeats  the  claim  for  demurrage. 

**The  position  of  the  coal  company  is  that  it  was  the  duty  of 
the  trial  court  to  so  construe  and  apply  Rule  6  as  to  enforce  the 
suspension  of  the  demurrage  charges  in  the  manner  stated."  (p. 
163). 

This  is  precisely  the  state  of  fact«  in  the  case  at  bar,  except 
that  here,  the  defendant  asks  that  the  demurrage  be  suspended, 
not  by  virtue  of  any  express  proWsion  of  the  tariff,  but  by  an 
implied  provision.  This  is.  that  in  addition  to  the  enumerated 
grounds  for  suspension,  demurrage  should  be  suspended  when  it 
has  accrued  as  the  result  of  an  Act  of  God. 

The  syllabus  in  Cleveland  rf*  Western  Coal  Co.  v.  Penn.  Cjo., 
tnipra,  is  as  follows: 

** Primary  jurisdiction  having  been  conferred  on  the  Inter-" 
state  Commerce  Commission  to  deal  with  interstate  commerce  to 
the  extent  and  in  the  manner  provided  for  by  acts  of  Congress, 
state  courts  have  no  right  originally  to  exercise  authority  over; 
subjects  which  primarily  come  within  the  jurisdiction  of  the 
commission." 

The  court  says  (p.  163) : 

'*The  shipments  involved  in  this  case  were  interstate  ship- 
ments, and  jurisdiction  to  determine  controversies  arising  upou 
such  claims  as  are  set  forth  here,  including  the  duty  and  power 
to  construe  rules,  has  been  conferred  upon  the  Interstate  Com- 
merce Commission  by  Congress.  Equality  between  shippers  in^ 
aU  relations  with  carriers  is  the  object  sought  to  be  attained  in 
the  legislation  regulating  shipments,  rates  and  railroads.  It 
seems  to  be  well  settled  that  the  commission  has  exclusive  primary 
jurisdiction  in  such  matters.  Uniform  rules  and  uniform  con- 
struction of  rules  are  essential  to  secure  the  objects  sought  and 
to  prevent  the  confusion  which  would  result  from  one  rule  being 
held  in  one  jurisdiction  and  another  rule  in  another  jurisdiction. 
The  courts  may  not,  as  an  original  question,  exert  authority  over 
8ul)jects  which  primarily  come  within  the  jurisdiction  of  the 
Interstate  Commerce  Commission.  (Tex.  it  Pac.  Ry.  Co.  v. 
American  Tie  A  Timber  Co.,  234  U.  S.  138,  and  Tex.  *  Pac.  Ry, 
Co.  V.  Abilene  Cotton  Oil  Co.,  204  U.  3.  426).  Therefore,  it  hav- 
ing been  shown  by  the  agreed  statement  of  facts  which  was  filed 
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in  the  case  that  the  claim  of  the  plaintiff  of  150  debit  days  on 
demurrage  account  was  correct,  the  courts  below  were  correct  in 
allowing  the  claim  for  that  amount.  The  coal  company  is  not 
without  a  remedy  if  it  has  a  legal  claim  against  the  railroad  com- 
pany, for  the  alleged  wrongful  delays  described  in  its  answ«?r, 
but  it  must  seek  its  relief  in  the  forum  which  has  been  clothed 
without  authority  to  deal  with  the  subject." 


It  would  appear,  then,  that  the  case  of  JosUn-Schmidt  Co,  v 
B.  i&  0.  S.  W.  B,  R.  C/?.,  supra,  either  must  be  distinguished  a.s 
applying  only  to  intrastate  shipments,  or  must  be  considered  a:» 
standing  alone,  and  overruled  by  the  subsequent  decisions  of  our 
Supreme  Court. 

The  court  prefers  to  rest  its  decision  upon  the  ground  that  it 
has  no  jurisdiction  to  determine  the  claim  of  the  defendant  herein 
made. 

It  does  further  appear  however  to  the  court  that,  were  it  con- 
sidered that  an  act  of  God  would  suspend  the  running  of  de- 
murrage, the  facts  stipulated  do  not  make  out  a  case  falling 
within  the  principle  designated  by  that  term. 

The  cause  of  the  bunching  of  the  cars  here  was  **  conditions 
created  by  the  heavy  snowfall,  severe  storms,  and  protracted,  in- 
tensely cold  weather,  in  the  latter  part  of  T917,  and  in  January 
and  February,  1913."  All  of  the  definitions  of  ''act  of  God" 
include  the  element  that  the  character  of  the  event  must  haw 
been  such  as  not  to  have  been  within  the  contemplation  of  the 
parties,  and  which  could  not  have  been  foreseen  by  the  exercise 
of  reasonable  foresight  and  prudence.  1  Corpus  Juris,  1172 
et  seq. 

So  far  as  the  facts  here  appear,  the  conditions  set  cut  might 
have  existed  w^hen  the  shipment  was  made,  and  it  might  reason- 
ably have  been  expected  that  they  would  continue  the  same  dur- 
ing the  entire  time  that  the  cars  would  be  in  transit. 

The  court  is  therefore  of  the  opinion  that  judgment  should  be 
entered  for  the  plaintiff  in  the  amount  claimed,  viz.,  $1,013.52, 
with  interest  from  March  1,  1918,  to  April  1,  1921. 

Judgment  for  plaintiff  for  $1,201.02.    Defendant  excepts 
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AGREEMENTS  FOR  THE  BENEFIT  OF  THIRD  PERSONS. 

Common  Pleas  Court  of  Hamilton  County. 

Mary  Tilney  v.  The  Board  of  Education,  etc.  et  al. 

Decided  July  12,  1921. 

Contractor  for  Excavation — Agrees  With  Otoner  of  the  Property  to 
Protect  Adjoining  Lot  by  Shoring  it  Up — Agreement  Enfordhle  by 
Owner  of  Adjoining  Lot. 

An  agreement  baaed  on  a  valid  consideration,  entered  into  by  one  per- 
son with  another  for  the  benefit  of  a  third,  can  be  enforced  in 
Ohio  by  the  said  third  person  in  his  own  name. 

Sanford  Brown,  for  the  demurrer. 
Littleford  &  Ballard,  contra. 

Heard  on  demurrer  to  petition. 

Dixon,  J. 

The  plaintiff  is  the  owner  of  a  lot  with  the  improvements  there- 
on, which  adjoins  on  the  east  certain  ground  on  West  Seventh 
street  in  the  city  of  Cincinnati,  owned  by  the  board  of  education 
and  upon  which  it  is  erecting  a  building  to  be  used  for  school 
purposes. 

The  petition  alleges  that  the  said  board  of  education  has  en- 
tered into  a  contract  for  the  erection  of  said  school  building  with 
the  defendant,  Diedrich  Meinken,  and  that: 

''By  the  terms  of  this  contract  for  and  in  consideration  of 
$314,321  to  be  paid  by  the  said  board,  the  said  Meinken  agreed 
amongst  other  things  to  do  all  excavating  necessary  for  the  cel- 
lars and  foundations  of  the  aforesaid  school  building,  and  agreed 
to  excavate  to  the  depth  of  eighteen  (18)  feet  immediately  along 
the  west  line  of  the  aforesaid  building  belonging  to  the  plaintiff. 

Furthermore,  by  the  terms  of  the  said  contract,  the  two  par- 
ties agreed  for  the  benefit  of  this  plaintiff  that  amongst  the  other 
work  which  the  said  Meinken  was  to  do  in  consideration  of  the 
receipt  of  the  aforesaid  sum  of  money,  was  that  he  should  shore 
up,  underpin  and  protect  the  property  of  this  plaintiff  against 
damage  by  reason  of  said  excavation  aforesaid  to  the  depth  or 
eighteen  (18)  feet." 
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It  is  further  claimed  by  plaintiff  that  the  said  Meinken  con- 
templates making  an  excavation  to  the  depth  of  eighteen  feet  ad- 
joining plaintiff's  premises,  and  that  the  board  of  education  has 
notified  plaintiff  to  protect  her  property  to  a  depth  of  nine  feet, 
and  that  the  defendant,  Meinken,  threatens  to  excavate  to  said 
depth  of  eighteen  feet  without  taking  any  steps,  whatsoever,  ex- 
cept below  a  depth  of  nine  feet,  to  protect  the  property  of  the 
plaintiff,  and  that  by  doing  so,  he  will  commit  a  trespass  on 
plaintiff's  property  and  cause  her  irreparable  in  jury- 
In  support  of  the  demurrer,  it  is  urged  in  the  first  place,  that 
the  board  of  education  is  without  authority  to  make  any  eon- 
tract  to  protect  plaintiff's  property  against  damage  from  its  ex- 
cavation, except,  for  such  damage  as  may  be  caused  by  an  exca- 
vation in  excess  of  nine  feet  below  the  curb  of  the  street,  for  the 
reason  that  Section  3782  and  3783,  General  Code,  make  it  the 
duty  of  a  property  owner  to  protect  his  own  property  against 
damage  from  an  excavation  on  an  adjoining  property  to  a  depth 
of  nine  feet,  and  that  therefore,  any  funds  used  to  pay  for  the 
cost  of  such  protection  would  be  an  unnecessary  and  uaauthor- 
ized  expenditure  of  public  funds. 

If  the  undertaking  of  the  board  of  education  for  the  benefit 
of  the  plaintiff,  as  set  forth  in  the  contract  \\ith  Meinken,  adds 
anything  to  the  cost  of  the  work  contemplated  in  the  contract 
and  is  purely  gratuitous  on  the  part  of  the  board  of  education, 
this  contention  would  unquestionably  have  some  merit,  but  un- 
til such  facts  are  made  to  appear,  we  do  not  believe  that  it  can  or 
should  be  inferred  that  there  is  no  consideration  for  this  pro- 
\rision  of  the  contract,  and  that  the  board  of  education  is  delib- 
erately wasting  the  public  funds  entrusted  to  its  control. 

In  the  second  place,  it  is  claimed  in  support  of  the  demurrer, 
that  where  two  persons  make  a  contract  for  the  benefit  of  a  third 
person,  in  order  to  enable  such  third  person  to  sue  the  promisee, 
there  must  have  been  a  legal  duty  owing  to  such  third  person  by 
the  promisor,  or  there  must  have  been  some  prior  right  or  claim 
against  either  of  the  contracting  parties  by  which  the  third  per- 
son has  a  legal  right  to  enforce  the  performance  of  the  agreement. 
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There  will,  no  doubt,  be  found  numerous  authorities  to  sustain 
this  contention  in  other  jurisdictions,  but  in  Ohio,  it  is  well  set- 
tled that  an  a^eement  made  on  a  valid  consideration  by  one 
person  with  another  for  the  benefit  of  a  third,  can  be  enforced 
by  the  latter  in  his  own  name.  See  Emmiti  v.  Brophy,  42  Ohio 
St.,  82,  and  cases  cited  therein. 

For  these  reasons  we  believe  that  the  petition  states  a  good 
cause  of  action,  and  the  demurrer  is  therefore  overruled. 


INVAUDITY  OF  A  MORTGAGE  INDUCED  BY  THREATS. 

Common  Pleas  Court  of  Montgomery  County. 

Maby  Elizabeth  Vaughn  v.  Geobge  V.  Qsia. 

Decided  March  14,  1921. 

Mortgage — Executed  by  a  Married  Woman  in  the  Hope  of  Saving  Her 

Husband  from  Prosecution — Such  an  Instrument  Without  Effect 
Where  Procured  by  Threats. 

A  mortgage,  executed  by  a  wife  without  consideration  on  her  separate 
property,  may  be  avoided  by  her,  where  procured  by  threats  on  the 
part  of  the  mortgagee  to  send  her  husband  to  the  penitentiary  on 
account  of  the  contracting  of  a  fraudulent  debt  to  him. 

Snedikeb^  J. 

This  case  is  before  the  court  on  the  merits.  On  the  24th  day 
of  December,  1919,  the  plaintiff  executed  and  delivered  to  the 
defendant  a  mortgage  upon  lot  35412  on  the  plat  of  the  city  of 
Dayton.  At  the  time  her  husband,  who  had  been  engaged,  gen- 
erally speaking,  in  the  automobile  business,  was  being  pressed 
by  the  defendant  for  the  payment  of  certain  notes,  some  of 
which  were  forgeries.  There  were  some  preliminary  negota- 
tions  looking  to  a  settlement  of  the  differences  between  the  hus- 
band and  the  defendant  and  threats  of  prosecution  had  been 
made.  The  plaintiff  was  in  no  way  interested  in  any  of  the 
business  which  had  to  do  with  the  controversy.    On  the  day  in 
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question,  Gkis  with  the  husband  proceeded  to  the  home  of  the 
plaintiff  and  took  with  him  a  mortgage  partly  made  up.  When 
they  reached  plaintiff's  home  there  were  other  persons  in  the 
house,  but  the  transaction  of  the  signing  of  the  mortgage  by  the 
plaintiff  was  had  in  a  room  where  she  with  her  husband  and 
the  defendant  only  were  present. 

On  consideration  of  all  the  testimony  we  can  only  find  that 
she  did  sign  the  mortgage  on  the  statement  of  her  husband  that 
he  would  be  arrested  and  prosecuted  if  it  were  not  signed  by 
her  and  with  at  least  a  visible  acquiescence  in  that  statement  on 
the  part  of  Geis,  if  not  an  oral  declaration  by  him  to  the  same 
effect. 

We  gather  further  from  the  testimony  that  when  the  wife  did 
sign  it,  her  act  was  with  this  impression  and  under  this  fear. 
The  property  was  hers  and  when  she  made  the  mortgage  she 
made  it  on  account  of  her  husband's  unlawful  financial  trans- 
actions and  not  on  account  of  any  compensation  accruing  to  her- 
self. There  was  no  consideration  other  than  this.  There  is 
evidence  to  show  that  the  mortgage  was  not  then  and  there  ac- 
knowledged. No  notary  accompanied  Qeis  and  the  husband 
to  the  home  of  the  plaintiff.  While  this  would  be  such  a  defect 
as  would  prevent  a  proper  record  of  the  mortgage,  the  instru- 
ment itself  would  still  constitute  a  mortgage  in  equity  between 
the  parties  and  would  be  enforceable  between  them  in  equity 
if  the  circumstances  of  its  execution  plead  by  the  plaintiff  do 
not  entitle  her  to  avoid  it.     10th  Ohio,  page  415. 

This  brings  us  to  the  claim  of  the  plaintiff  as  found  in  her 
petition : 

**This  defendant,  George  V.  Geis  came  to  the  residence  of 
this  plaintiff  with  a  mortgage  all  filled  out  on  this,  her  prop- 
erty, and  demanded  of  her  that  she  sign  the  same ;  that  at  first 
she  refused  to  sign  said  mortgage,  there  being  no  consideration 
therefor;  that  thereupon  this  defendant  threatened  this  plaint- 
iff that  he  would  arrest  her  husband,  John  W.  Vaughn,  and  that 
said  John  W.  Vaughn  would  be  forthwith  sent  to  the  Ohio  State 
Penitentiary  and  that  such  action  would  be  taken  at  once  unless 
this  plaintiff  would  sign  said  mortgage  giving  this  defendant 
such  rights  against  her  property  as  were  set  out  in  said  mort- 
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gage ;  that  as  a  result  of  the  threats  and  lan^a^e  used  by  said 
Geis  this  plaintiff  was  coerced  and  against  her  will  forced  to 
sign  said  mortgage;  that  there  was  no  consideration  whatever 
passing  tc  this  plaintiff  in  any  shape,  manner  or  form  from  this 
defendant." 

In  support  of  these  claims  of  the  plaintiff  oral  evidence  has 
been  introduced  to  the  effect  of  what  we  have  heretofore  stated. 
It  has  been  held  in  the  case  of  Murtin  v.  Evans,  163  Ala.,  page 
657,  that: 

**It  is  competent  to  introduce  parole  evidence  to  show  that 
a  conveyance  was  obtained  by  undue  influence  or  fraud." 

If  this  instrument  was  made  as  the  plaintiff  claims  it  was, 
then  it  was  made  under  duress  and  its  execution  was  involun- 
tary, for  we  are  entitled  to  say  that  it  was  made  under  cir- 
circumstances  which  prevented  the  plaintiff  from  exercising  her 
free  will. 

In  the  182  Mich,  at  page  141,  the  Supreme  Court  of  that  state 
say: 

**A  wife  may  undoubtedly  avoid  a  contract,  otherwise  valid, 
made  by  reason  of  the  threatened  criminal  prosecution  of  her  hus- 
band." 

In  the  253  Mo.  at  page  1,  the  second  syllabus  is : 

**  Threats  by  a  company  with  which  plaintiff's  husband  had  be- 
come short  in  his  accounts  to  send  him  to  the  penitentiary  if  she 
did  not  sign  a  deed  of  trust  on  her  home  to  secure  the  amount  of 
shortage,  are  sufficient  to  deprive  a  wife  of  her  free  will  and  to  a- 
void  the  instrument." 

In  the  43  L.  R.  A.,  at  page  1005,  the  Supreme  Court  of  Neb- 
raska  say : 

''A  married  woman  who  involuntarily  mortages  her  separate 
estate  or  homestead  to  secure  an  individual  indebtedness  of  her 
husband,  may  have  the  lien  cancelled  in  a  suit  to  foreclose  the 
mortgage,  where  she  was  induced  to  execute  it  by  the  mortga- 
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gee's  threats  to  imprison  her  husband  for  feloniously  disposing  of 
mortgaged  chattels.'* 


In  the  80  Miss,  page  298,  the  syllabus  is : 

**  When  the  wife  of  a  defaulting  county  treasurer  is  threatened 
by  a  district  attorney  with  the  prosecution  of  her  husband  un- 
less she  conveys  all  her  property  to  the  county  and  refuses,  but 
subsequently  while  her  husband  is  still  living  and  liable  to 
prosecution  conveys  a  part  of  her  property  on  a  renewal  of  the 
application,  her  deed  is  void  as  a  result  of  duress." 


In  the  116  New  York,  at  page  606,  the  court  of  appeals  say : 

**  A  wife  may  avoid  a  contract  induced  and  obtained  by  threats 
of  imprisonment  of  the  husband  and  it  is  immaterial  whether 
the  threat  is  of  lawful  or  unlawful  imprisonment." 

In  the  88  Wis.,  at  page  188,  the  first  syllabus  is: 

**A  wife  may  avoid  her  note  made  under  duress  of  threats  of 
criminal  prosecution  of  her  husband." 
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In  the  28  Utah,  at  page  120,  the  fourth  syllabus  is : 

*'The  rule  is  that  in  relation  to  husband  and  wife  or  parent 
and  child,  each  may  avoid  a  contract  induced  and  obtained  by 
threats  of  imprisonment  of  the  other,  and  it  is  of  no  consequence 
whether  the  threat  is  of  lawful  or  unlawful  imprisonment." 

In  the  59  Kansas,  at  page  281,  the  court  say : 

'*A  wife  is  not  bound  by  a  contract  induced  solely  by  the 
threats  of  parties  that  in  case  she  fails  to  enter  into  the  contract 
they  will  cause  the  arrest  and  imprisonment  of  her  husband." 

In  the  68  New  Hampshire,  at  page  253,  the  court  go  further 
than  to  hold  that  an  instrument  under  these  circumstances  is 
merely  voidable.    They  say  in  the  syllabus: 

**The  promissory  note  of  a  married  woman  given  for  the  pur- 
pose of  preventing  a  criminal  prosecution  against  her  husband 
is  void." 
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In  the  body  of  their  opinion  their  language  is : 

**The  note  and  mortgage  given  under  such  circumstances  can- 
not be  deemed  valid  and  binding.  It  was  decided  in  Armstrong 
V.  Toler,  11  Wheaton,  258,  that  if  a  promise  is  entirely  discon- 
nected with  the  illegal  act  and  is  founded  on  a  new  consideration 
it  is  not  aflfected  by  the  act  although  it  was  known  to  the  party 
to  whom  the  promise  was  made,  and  although  he  was  the  contri- 
ver and  conductor  of  the  illegal  act.  In  this  case,  however,  tlie 
sole  consideration  for  the  note  was  the  plaintiff's  fear  of  a  crim- 
inal prosecution  against  her  husband  induced  by  the  represen- 
tations made  by  the  defendant  for  the  express  purpose  of  obtain- 
ing it  It  was  given  in  expectation  of  and  for  the  purpose  of 
preventing  such  prosecution  and  is  void." 

In  the  45  L.  R.  A.,  old  series,  the  Supreme  Court  of  Wiscon- 
sin say  in  the  first  syllabus : 

'*  Threats  to  arrest  a  man  for  embezzlement  unless  his  wife 
will  execute  a  mortgage  is  such  duress  which  will  avoid  the  mort- 
gage made  by  her,  if  they  were  sufficient  to  control  her  will." 

There  is  evidence  in  this  case,  which  we  are  inclined  to  accept 
as  being  a  statement  of  fact  that  at  the  time  this  mortgage  was 
signed  by  this  plaintiff,  she  said  tliat  she  did  so  sign  it  under 
protest.  There  is  no  doubt  that  the  defendant  contemplated  crim- 
inal prosecution  for  it  appears  that  after  the  signing  of  this  mort- 
gage prosecution  was  begun  against  plaintiff's  husband  and  such 
proceedings  were  had  that  he  is  now  confined  in  the  Ohio  peniten- 
tiary. We  cannot  conceive  of  the  plaintiff's  signature  being  ob- 
tained under  any  circumstances  more  calculated  to  control  her 
will.  The  next  day  was  Christmas.  Her  husband  had  committed 
a  crime.  His  crime  had  been  discovered  and  criminal  prosecu- 
tion was  threatened.  The  man  who  intended  to  prosecute  him 
accompanied  her  husband  to  her  home  for  the  purpose  of  having 
the  instrument  signed.  Her  husband  declared  that  unless  it  was 
signed  he  would  be  prosecuted  and  the  person  in  whose  favor  it 
was  to  be  made  acquiesced  in  the  declaration  of  the  husband. 

We  cannot  here  enter  into  the  question  of  whether  or  not  th? 
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husband  did  right  or  wrong,  or  as  to  whether  or  not  he  was  then 
Ind  there  indebted  to  the  defendant  either  on  account  of  lega 
or  illegal  transactions.     Our  only  question  is  as  to  our  duty 
with  respect  to  plaintiff  avoiding  the  mortgage. 

In  view  of  all  the  authorities  on  the  subject,  which  we  have 
been  able  to  find,  we  are  of  the  opinion  that  the  plaintiflf  is  en- 
titled to  have  the  mortgage  so  executed  cancelled  and  held  for 
naught. 

An  entry  may  be  drawn  accordingly. 
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NEGLIGENCE  OR  UNREASONABLE  DELAY  IN  RECISSION 

OF  A  CONTRACT. 

John  J.  Snider,  Jr.,  v.  John  H.  Diebkjl*s. 

Common  Pleas  Court  of  Hamilton  County. 

Decided,  September  16,  1921. 

Promissory  Note — Executed  for  Life  Insurance — Policies  More  Expen- 
sive tTuin  Anticipated  and  Fail  to  Incorporate  Provision  Contracted 
for — Notice  to  Solicitor  of  the  Insurance  that  Note  Would  Not  he 
Paid. 

Whether  or  not  there  was  unreasonable  delay  in  rescinding  a  contract 
induced  by  false  representations  is  a  question  for  the  jury  under  the 
evidence  and  instructions  by  the  court  appropriate  to  tho  circum- 
stances of  the  particular  case. 

Heintz  dc  HeMz,  for  plaintiflf  in  error. 
L.  O.  HUpp  and  D.  W.  Daxnes,  contra. 

Error  to  the  Municipal  Court  of  Cincinnati. 

Darby,  J. 

Dierkes  was  plaintiff,  and  Snider  defendant  in  the  court  be- 
low. The  action  was  upon  a  promissory  note  for  $264.15.  The 
face  of  the  note  shows  that  it  was  payable  to  John  W.  Fisler, 
Agent;  it  was  by  him  endorsed  to  Dierkes.  The  defense  was 
that  the  note  was  given  in  consideration  of  insurance  policies 
in  the  New  York  Life  Insurance  Company,  of  which  Dierkes 
was  General  Agent,  and  that  Fisler  was  a  general  soliciting 
agent;  that  representations  were  made  that  the  policies  would 
cover  accident  liability  and  that  the  premium  would  be  rated 
according  to  the  age  of  the  defendant,  which  was  thirty-three 
years;  that  when  the  policies  were  delivered  they  were  not  the 
ones  applied  for,  and  did  not  contain  the  disability  liability, 
and  instead  of  being  rated  at  the  age  of  thirty-three  years  were 
rated  at  the  age  of  forty-eight,  thereby  greatly  increasing  the 
premium. 

Briefly  stated  the  testimony  was  that  Fisler  solicited  the  ap- 
plication of  Snider  and  then  turned  it  over  to  Dierkes,  who 
procured  the  policies  issued  by  the  New  York  Ijife  Insurance 
Company ;  that  when  they  were  delivered  to  Snider  he  was  un- 
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able  to  pay  the  cash  premium  but  gave  the  note  payable  to 
Fisler  as  agent,  and  that  the  note  was  drawn  up  by  Dierkes 
and  handed  to  Fisler  in  the  presence  of  Snider  and  subsequently 
endorsed  by  Fisler  to  Dierkes. 

The  defendant  claimed  that  several  days  after  the  delivery 
of  the  policies  he  discovered  that  the  disability  liability  was 
not  included  in  the  policies,  and  that  the  premium  was  rated 
as  of  the  age  of  forty-eight  years ;  and  that  within  a  very  short 
time  thereafter  he  told  Fisler  that  the  policies  were  not  what 
he  wanted,  and  he  would  not  keep  them,  and  would  not  pay 
the  note;  he  made  this  statement,  or  the  substance  of  it,  to 
Fisler  on  several  occasions  thereafter  within  two  or  three  weeks 
after  the  delivery  of  the  policies. 

Snider  was  the  keeper  of  a  small  grocery  and  unfamiliar 
with  transactions  of  this  character. 

After  the  endorsement  of  the  note  to  Dierkes  by  Fisler,  it 
was  put  in  bank  for  collection,  and  a  week  or  so  before  its 
maturity  notice  was  sent  to  Snider  of  the  maturity  of  the  note, 
and  he  thereupon  went  to  the  office  of  the  insurance  company, 
took  the  policies  with  him,  delivered  them  to  Dierkes,  stated  to 
him  they  were  not  the  policies  he  had  applied  for,  that  he  would 
not  keep  them  and  would  not  pay  the  note. 

The  testimony  of  Snider  as  to  the  rate  at  which  the  premium 
was  charged  and  that  he  was  misled  as  to  the  disability  clause 
referred  to,  was  sharply  contradicted  by  Fisler  and  Dierkes. 

At  the  conclusion  of  the  testimony,  and  of  its  own  motion, 
the  court  instructed  the  .jury  to  return  a  verdict  for  the  plaintiff 
in  the  following  words : 

**The  court  finds  that  when  the  plaintiff  discovered  that  the 
policies  were  not  what  he  contracted  for  it  was  his  duty  to 
return  or  to  make  an  effort  to  return  the  policies  sooner  than 
he  did  as  shown  by  the  evidence;  that  it  was  an  unreasonable 
delay  and  therefore  he  can  not  avail  himself  of  his  own  fault." 

A  verdict  was  thereupon  rendered  for  the  plaintiff  for  the 
full  amount. 

The  only  question  considered,  by  this  court  is  as  to  whether 
or  not  the  court  below  was  justified  in  finding  as  a  matter  of 
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law  that  the  defendant  below  did  not  rescind,  or  attempt  to 
rescind  the  contract  within  a  reasonable  time.  It  should  be 
kept  in  mind  that  the  note  was  payable  to  Fisler;  that  there 
is  no  showing  of  any  knowledge  on  the  part  of  Snider  that  the 
note  was  ever  transferred  to  Dierkes;  that  Snider  thought  he 
was  making  the  contract,  or  as  he  puts  it,  getting  the  policies 
through  Fisler;  that  when  he  claims  to  have  discovered  that 
the  policies  were  not  what  he  applied  for,  either  as  to  the 
liability  or  as  to  the  premium,  that  he  went  to  Fisler  and  told 
him  that  he  did  not  want  the  policies  and  would  not  pay  the 
note ;  and  it  was  not  until  demand  was  made  for  the  payment 
of  the  note  by  the  bank  that  he  had  any  conversation  with 
Dierkes  with  reference  to  surrendering  the  policies,  or  the  non- 
payment of  the  note.  Six  weeks,  or  perhaps  a  little  more  passed 
between  the  time  of  the  discovery  by  Snider  that  the  policies 
were  not  what  he  applied  for  and  his  returning  them  to  Dierkes; 
but,  as  stated,  in  the  meantime  he  had  repeatedly  stated  to 
Fisler  that  the  policies  were  not  those  contracted  for,  and  that 
he  would  not  pay  the  note. 

This  court  is  of  the  opinion  that  under  the  circumstances  of 
this  case  it  was  a  question  which  should  have  been  submitted 
to  the  jury,  to  determine  as  to  whether  or  not  there  had  been 
any  unreasonable  delay  in  rescinding  the  contract  after  the 
discovery  of  the  alleged  fraud. 

What  is  reasonable  time  within  which  an  act  must  be  done 
has  variously  been  held  to  be — question  of  fact,  question  of 
law,  and  mixed  question  of  law  and  fact ;  but  the  recent  tendency 
of  decisions  in  Ohio  is  to  leave  such  questions  as  to  the  reason- 
ableness of  time  to  the  jury  under  proper  instructions. 

In  Liability  Assur,  Corp.  v.  Eoehm,  99  0.  S.,  343,  the  court 
expressly  disapproves  of  the  last  clause  of  the  fourth  proposi- 
tion of  the  syllabus  in  the  case  of  Travelers'  Insurance  Co,  v. 
Myers  <6  C/>.,  62  Ohio  St.,  529.  The  syllabus  so  disapproved 
reads  as  follows : 

*'  'Immediate  written  notice'  in  such  stipulation  means  writ- 
ten notice  within  a  reasonable  time  under  the  circumstances  of 
the  case;  and  where  the  facts  are  not  disputed,  what  is  a  rea- 
sonable time  is  a  question  of  law.'* 
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The  underscored  part  of  the  syllabus  is  disapproved  by  the 
Supreme  Court  in  that  ease,  and  the  court  goes  on  to  say  that 
under  the  peculiar  facts  stated  in  the  Roehm  case,  the  jury 
should  have  been  permitted  to  pass  upon  the  question  as  to 
whether  or  not  the  conduct  of  the  insured  in  failing  to  give 
the  notice  called  for  by  the  policy  was  not  excused.  See  page 
348.    See,  also,  HicJcnum  v.  Insurance  Co.,  92  0.  S.,  87. 

Further  light  is  thrown  upon  this  question  by  the  fourth 
syllabus  of  Oihbs  v.  Village  of  Girard,  88  0.  S.,  34,  as  follows: 

"What  is  ordinary  care,  what  is  reasonable  safety,  and  the 
like,  are,  in  the  first  instance,  usually  questions  for  the  deter- 
mination of  the  jury  under  all  the  evidence  and  proper  instruc- 
tions by  the  court  appropriate  to  the  particular  circumstances 
of  each  case  and  the  issues  thereof.'* 

In  Zang  v.  Adams,  23  Colo.,  408,  on  page  413  is  the  following: 

'*We  are  of  the  opinion  that  the  two  months  intervening 
between  July,  1893,  when  the  fraud  was  discovered,  and  Octo- 
ber, 1893,  when  suit  was  brought,  was  not  such  an  unreason- 
able time  as  to  preclude  Zang  from  setting  up  as  a  defense, 
when  thus  sued  upon  the  note,  a  want  of  consideration  arising 
out  of  the  fraud  of  the  company,  and  no  rights  of  innocent 
bona  fide  holders  were  involved.'' 

See,  also,  McCariy  v.  New  Torh  Life  Insurance  Co.,  74  Minn., 
530,  which  holds  that : 

"That,  upon  the  evidence,  the  question  whether  the  agent 
made  the  alleged  false  representations,  and,  if  so,  whether  the 
insured  had  lost  his  right  of  rescission  by  negligence  and  un- 
reasonable delay  in  not  sooner  discovering  the  fraud,  were  for 
the  jury."  '    ^  ^  ""' 

See,  also,  Norton  v.  Oleason,  61  Vt.,  474;  Oridley  v.  Tohasco 
Co,,  71  Mich.,  528 ;  State  v.  Scha^fer,  96  0.  S.,  215-228. 

For  error  in  not  submitting  to  the  jury  the  question  of  the 
reasonableness  of  the  time  and  instructing  the  verdict  for  the 
plaintiff,  the  judgment  of  the  court  below  will  be  reversed. 
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JURISDICTION  OF  MAGISTRATES  IN  CRIMINAL  CASES  IN 

FRANiOJN  COUNTY. 

Common  Pleas  Court  of  Franklin  County. 

HuaLocK  V.  State  and  Five  Other  Cases. 

Decided,  May  19,  1920. 

Justices  of  the  Peace — Serving  in  Townships  Outside  the  City  of  Colum 
bus — Without  Authority  to  Try  Offenses  Commdtted  in  Columhus. 

Jurisdiction  of  justices  of  the  peace  over  offenses  committed  within  the 
-boundaries  of  the  city  of  Columbus  was  by  the  municipal  court  act 
taken  away  from  justices  of  the  peace  of  townships  of  fYanklin 
county  outside  of  said  city,  and  a  conviction  and  judgment  by  one 
of  such  justices  in  a  case  where  the  oftense  was  committed  within 
the  city  limits  must  be  held  for  naught. 

A.  H.  Johnson,  C.  C^  Pavey  and  E.  J,  Schanfarber,  for  plaint- 
iflp  in  error. 

John  O.  Price,  attorney  general,  and  D.  F.  Mvihom,  assist- 
ant attorney  general,  for  defendant  in  error. 

BOGEBS,  J. 

The  six  above  cases  are  before  this  court  on  the  petitions  in 
error.  They  involve  the  same  qaestions,  hence  will  be  consid- 
ered together. 

It  appears  that  each  of  the  defendants  below  (plaintiffs  in 
error)  was  arrested,  tried  and  convicted  before  F.  C.  McVay, 
justice  of  the  peace  of  Marion  township  of  this  county,  for  hav- 
ing in  possession  the  plumage  of  a  wild  bird  other  than  a  game 
bird,  in  violation  of  Section  1408,  G.  C,  as  amended  (Vol 
108,  Part  1,  0.  L.,  pp.  577,  586),  filed  in  office  of  Secretary  of 
State,  June  6,  1919. 

The  defendants  were  cash  residents  of  the  city  of  Columbus, 
Ohio,  and  at  all  times  had  the  plumage  of  the  alleged  wild  birds 
alleged  to  be  in  their  possession  within  tlie  corporate  limits  of 
said  city;  and  at  no  time  did  they  have  such  plumage  in  their 
possession  in  Marion  township  at,  prior  to,  or  since  the  time  of 
the  alleged  crime.  Hence,  upon  the  undisputed  facts  just 
stated  the  defendants  each  challenged  the  jurisdiction  of  the 
magistrate  over  the  persons  of  the  defendants  and  the  sub- 
ject matter  of  the  alleged  crimes.    Their  objections  to  such  juris- 
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diction  were  severally  overruled  by  the  magistrate,  to  which 
exceptions  were  duly  taken  in  each  case.  Thereupon  the  par- 
ties defendant  were  tried,  convicted  and  sentenced.  A  bill  of 
exceptions  was  taken  and  error  is  prosecuted  here  to  the  re- 
spective judgments.  The  first  question  for  determination  in 
the  course  of  this  proceeding  is  as  to  the  jurisdiction  of  the 
magistrate. 

Prior  to  the  constitutional  amendments  of  1912,  eflEective  Jan- 
uary 1,  1913,  the  oflSce  of  the  justice  of  the  peace  had  been  a 
constitutional  oflSce.  Since  that  time  it  is  wholly  a  creature  of 
statute  and  by  the  provisions  of  Section  1711-1,  G.  C.  (Vol. 
103,  0.  L.  214) ,  it  is  declared : 

''Section  1711-1.  That  there  be  and  is  hereby  established  in 
each  of  the  several  townships  in  the  several  counties  of  the 
state  of  Ohio,  except  townships  in  which  a  court  other  than  a 
mayor's  court  now  exists  or  may  hereafter  be  created  having 
jurisdiction  of  all  cases  of  which  justice  of  the  peace  have  or 
may  have  jurisdiction,  the  office  of  the  justice  of  the  peace." 

Subsequently  to  the  above  enactment  and  prior  to  the  al- 
leged commission  of  the  offense  charged  against  the  defendants 
a  municipal  court  was  established  for  the  city  of  Columbus,  of 
which,  of  course,  the  court  and  parties  will  take  notice.  Fur- 
ther, by  the  act,  and  amendments  and  supplements  thereto  es- 
tablishing such  court,  among  other  things  all  jurisdiction  there- 
tofore conferred  upon  justices  of  tlie  peace  was  conferred  upon 
the  municipal  court. 

By  Section  1558-55a  of  the  act  amendatory  and  supplementary 
of  the  act  establishing  a  municipal  court  in  the  city  of  Colum- 
bus (VoL  106,  0.  L.,  pp.  365,  369)  it  is  provided: 

*'Sec.  1558-55a.  No  justice  of  the  peace  in  any  township  in 
Franklin  county,  other  than  Montgomery  township,  or  mayor 
of  any  village,  in  any  proceeding,  whether  civil  or  criminal,  in 
which  any  warrant,  order  or  arrest,  summons,  order  of  attach- 
ment or  garnishment  or  other  process  except  subpoena  for  wit- 
nesses, shall  have  been  served  upon  a  citizen  or  resident  of 
Columbus  or  a  corporation  having  its  principal  office  in  Colum- 
bus, shall  have  jurisdiction,  unless  such  service  be  actually  made 
by  personal  service  within  the  township  or  village  in  which  said 
proceedings  may  have  been  instituted,  or  in  a  criminal  matter 
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unless  the  offense  charged  in  any  warrant  or  order  of  arrest 
shall  be  alleged  to  have  been  committed  within  said  township 
or  village." 

The  matter  before  the  magistrate  was  a  criminal  matter  and 
it  was  essential,  therefore,  to  allege  and  of  necessity  to  prove 
that  the  offense  charged  was  committeed  within  said  township, 
to  confer  upon  the  magistrate  jurisdiction  of  the  subject  matter 
of  the  offense.  No  such  allegation  was  made  or  proof  offered. 
But  as  conceded  in  the  bill  of  exceptions,  the  offense  was  not 
committed  in  the  township  of  Marion  nor  did  the  accused  per- 
sons reside  therein.  Hence,  if  this  statute  is  constitutional,  and 
was  in  force  at  the  time  of  the  alleged  crime  (facts  which  are 
undisputed),  the  magistrate  had  no  jurisdiction  either  of  the 
persons  accused  or  of  the  subject  matter. 

It  appears  that  under  a  similar  act  to  the  one  last  above 
quoted,  which  is  a  part  of  the  act  creating  the  municipal  court 
of  Cincinnati,  it  was  in  effect  held  that  such  provision  excluded 
the  jurisdiction  of  magistrates  outside  of  the  city  of  Cincinnati, 
but  within  Hamilton  county,  over  crimes  committed  within 
the  city.  The  portion  of  the  act  referred  to  is  Section  1558-41, 
G.  C.  The  case  in  which  the  question  has  been  decided  is  In 
re  Hesse,  93  0.  S.,  230.  Newman,  J.,  in  discussing  Section 
1558-41,  G.  C,  along  with  another  section  not  important  here, 
says : 

^'By  force  of  these  provisions  the  jurisdiction  of  justices  of 
the  peace  outside  of  Cincinnati  township,  over  criminal  mat- 
ters, is  limited  to  offenses  committed  within  their  respective 
townships,  while  a  justice  of  the  peace  in  Cincinnati  township 
has  no  jurisdiction  whatsoever  over  criminal  matters.  There 
can  be  no  objection  to  the  constitutional  validity  of  these  pro- 
visions. Although  Section  26  of  Article  II  of  the  Constitu- 
tion imposes  a  limitation  upon  the  legislative  power  in  requir- 
ing all  laws  of  a  general  nature  to  have  uniform  operation 
throughout  the  state,  yet  it  seems  to  be  settled  that,  Section  1, 
Article  IV,  authorizing  the  establishment  of  inferior  courts, 
being  a  special  grant  of  legislative  power  upon  a  particular 
subject,  the  General  Assembly  is  vested  with  full  power  to  de- 
termine what  other  courts  it  will  establish,  local  if  deemed 
proper,  either  for  separate  counties  or  districts,  and  to  define 
their  jurisdiction  and  power." 
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However,  it  is  claimed  that  since  Section  1558-55a  was  en- 
acted, Section  1448,  G.  C,  has  been  enacted  (Vol.  108,  O.  L. 
Part  1,  pp.  577,  602),  and  by  implication  repeals  the  former 
act  relative  to  the  exclusive  jurisdiction  of  the  municipal  court 
of  Columbus  over  crimes  within  its  territorial  boundaries.  The 
Section  referred  to  is  as  follows : 

**A  justice  of  the  peace,  mayor  or  police  judge  shall  have 
final  jurisdiction  within  his  county  in  a  prosecution  for  viola- 
tion of  any  provision  of  the  laws  relating  to  the  protection, 
preservation  or  propagation  of  birds,  fish,  game  and  fur-bearing 
animals  and  shall  have  like  jurisdiction  in  a  proceeding  for  the 
condemnation  and  forfeiture  of  property  used  in  the  violation 
of  any  such  law." 

An  examination,  however,  of  the  history  of  the  foregoing  pro- 
vision discloses  that  it  is  not  true  that  the  above  provision  was 
passed  subsequently  to  the  municipal  court  act  conferring  ex- 
clusive jurisdiction  of  offenses  committed  within  the  territorial 
limits  of  Columbus  on  such  court.  The  above  section  as 
amended  was  original  Section  1468,  G.  C.  (91  0.  L.,  380,  Sec. 
75),  passed  in  1908,  and  has  been  in  force  ever  since  that  date. 
The  only  amendment  thereto  was  the  additions  of  the  words 
** fur-bearing  animals.''  It  is  fundamental  that  the  effect  of 
an  amendment  is  not  to  repeal  and  re-enact  the  original  statute 
but  such  statute  continues  in  force  from  the  time  of  the  first 
enactment,  except  as  to  the  new  provisions  which  became  effec- 
tive from  the  time  the  amended  act  takes  effect.  Hence  the 
jurisdiction  of  magistrates  throughout  the  county  in  plumage 
violation  cases  was  in  force  long  prior  to  the  municipal  court 
act  above  mentioned;  and  by  the  latter  act  the  jurisdiction  of 
magistrates  in  Franklin  county,  so  far  as  offenses  committed 
within  the  city  of  Columbus  are  concerned,  was  taken  away  by 
the  municipal  court  act,  and  such  magistrates  were  deprived 
of  the  right  to  exercise  any  jurisdiction  over  such  crimes.  Even 
if  Section  1448  was  enacted  subsequently,  conferring  jurisdic- 
tion throughout  the  county  upon  magistrates  of  all  offenses 
within  the  act,  still  such  enactment  did  not  repeal  by  implica- 
tion Section  1558-55a.  The  decision  In  re  Hesse,  supra,  may  be 
cited  in  support  of  the  last  proposition. 
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naving  reached  the  conclusion  that  all  power  to  hear  and  de- 
termine offenses  committed  within  the  city  of  Columbus  has 
been  taken  away  from  justices  of  the  peace  of  the  respective 
townships  of  the  county  outside  of  the  boundaries  of  the  city, 
the  magistrate  who  assumed  to  try  these  defendants  arrogated 
to  himself  an  authority  which  he  did  not  possess;  and  having 
no  jurisdiction  his  judgment  in  each  case  is  absolutely  void. 
The  judgments  are  each  accordingly  reversed  and  held  for 
naught. 


VAUDlf Y  OF  A  WAIVER. 

Cl^de  p.  Whitmer  v.  Wh^mee  C.  Abthub. 
Common  Pleas  Court  of  Montgomery  Court 

Decided  July  7,  1921. 

Meclianica  Lien — Release  of  J>y  Those  Who  Had  Furnished  LaJ>w  or 
Material — Applicahle  to  Subsequent  Claims  as  well  as  those  then 
Accrued — Consideration  Not  Necessary  to  Relinquishment  of  a 
Personal  Right. 

A  waiver  of  all  right  of  lien  by  one  who  has  furnished  material  or 
labor  for  a  Btructure  of  any  kind  is  not  open  to  attack  for  want 
of  consideration  or  because  procured  by  a  building  association  for 
the  benefit  of  the  owner  of  the  property  as  well  as  in  its  own 
behalf;  and  such  a  release  covers  not  only  all  right  of  lien  then 
existing  but  any  that  may  thereafter  accrue  to  the  party  granting 
the  release  by  reason  of  his  further  furnishing  material  or  labor 
for  the  same  building. 

B.  H.  Pickeral,  for  plaintiff. 
E.  J.  Weaver,  for  defendant. 

Snediker,  J. 

In  this  case  the  plaintiff  sues  to  recover  $395.36  with  interest, 
on  account  of  work  and  labor  done  and  material  furnished  in 
the  construction  of  a  house  of  the  defendant,  Wilmer  C.  Ar- 
thur, on  Parkwood  Drive  in  this  city.  The  principal  contractor 
on  the  work  was  John  Weyrich  &  Company.  To  secure  his 
claim  the  plaintiff  on  the  18th  day  of  February,  1920,  filed  with 
the  recorder  of  Montgomery  county  an  affidavit  for  mechanic's 
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lien,  and,  pursuant  to  the  law,  within  thirty  days  after  such  fUing 
he  served  a  copy  of  it  on  Arthur,  the  owner.  Upon  the  property 
is  a  mortgage  of  the  Mutual  Home  &  Savings  Association,  the 
amount  of  which  is  $7,000.  After  the  work  of  building  the 
house  had  proceeded  to  a  certain  stage  Arthur  made  application 
to  the  building  association  for  the  loan  represented  by  this 
mortgage.  Thereupon  the  building  association,  as  testified  to 
by  Mr.  Becker,  who  is  its  secretary,  for  an  on  behalf  of  itself, 
and  on  behalf  of  Arthur,  the  owner,  required  of  the  head  con- 
tractor, and  among  others  furnishing  labor  and  material,  of  this 
plaintiff  a  release  which  is  a  waiver  of  the  right  of  lien,  and  is 
by  the  authorities  so  treated.  The  money  borrowed  from  the 
association  was  intended  to  be  applied  in  payment  of  the  con- 
tract for  the  construction  of  the  house .  The  waiver  which  was 
signed  by  this  plaintiff  reads  as  follows: 


i  i 


Release  of  Lien. 


'*  Dayton,  Ohio,  August  5,  1919. 

**To  the  Mutual  Home  &  Savings  Association, 

"^'For  value  received  we  hereby  release  all  right  of  lien  which 
we  now  have,  or  may  hereafter  acquire,  by  reason  of  labor  or 
material  furnished  or  to  be  furnished  by  us  for  plumbing  and 
electrical  work  on  the  house  and  other  improvements  constructed 
for  Wilmer  C .  Arthur  on  Parkwood  Drive  in  Dayton,  Ohio,  on 
the  following  lot  of  land  of  which  he  is  the  owner,  to-wit,  lot 
40047. 

Clyde  P.  Whitmar.'- 


it 


In  his  answer  the  defendant,  Arthur,  claims  that  by  this 
waiver  the  plaintiff  has  released  any  and  all  right  of  lien  which 
he  had  against  the  premises  belonging  to  him.  We  can  see  no 
objection  to  the  building  association  acting  on  behalf  of  the 
owner  as  well  as  on  its  own  account  in  requiring  and  receiving 
the  waiver.  Nor  can  we  see  any  reason  why  the  owner  may 
not  avail  himself  thereof,  although  the  waiver  is  expressed  as 
dirocted  to  the  I\Iutual  Home  &  Savings  Association.  "Where  an 
agreement  is  made  by  one  person  with  another  on  behalf  of  and 
for  the  benefit  of  a  third,  that  the  third  person  is  not  named  does 
not  affect  his  right  to  profit  by  the  agreement.    This  is  the  gen- 
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eral  law  and  has  been  so  decided  by  the  Supreme  Court  of  Ohio 
with  respect  to  contrar^ts,  in  the  54  0.  S.,  at  page  60,  61. 

The  questions,  therel'ore,  with  which  we  ought  to  concern 
ourselves  are  as  to  the  validity  of  the  agreement  and  as  to  the 
force  and  effect  thereof.  It  may  be  said  in  the  beginning  that 
the  release  is  not  open  to  coustniction  as  to  the  intention  of  what 
was  to  be  expressed  by  its  terms.  It  is  specific.  It  says  *'We 
hereby  release  all  right  of  lien."  It  was  no  doubt  because  of  its 
definiteness  and  scope,  that  the  Gebhart-Wuichet  Lumber  Com- 
pany, experienced  in  this  sort  of  thing,  changed  their  waiver 
of  release  to  read  '*We  hereby  release  all  priority  of  lien." 

There  must  have  been,  of  course,  an  intention  on  the  part  of 
the  plaintiff  to  do  what  the  waiver  so  particularly  states  that  it 
does  do.  There  is  not  in  this  case  anything  to  indicate  that  this 
act  was  involuntary. 

It  has  been  contended  by  counsel  for  plaintiff  that  no  consider- 
ation passed,  and  that,  therefore,  the  waiver  is  bad.  A  waiver 
is  an  intentional  relinquishment  of  a  known  right.  The  right 
here  in  question  was  a  statutory  right  to  file  a  lien. 

In  89  N.  Y.  Supp.,  445-451,  the  court  say: 

**A  waiver  is  nothing  more  than  the  relinquishment  of  some 
right  which,  being  personal,  requires  no  consideration  for  its 
support.  It  does  not  necessarily  rest  upon  the  doctrine  of 
estoppel,  but  results  from  the  agreement  between  the  parties, 
express  or  implied. 


ff 


In  the  90  Maryland,  p.  136-141,  the  court,  in  the  opinion,  say: 

**A  waiver,  therefore,  being  merely  a  voluntary  relinquish- 
ment of  a  right,  can  not  be  regarded  as  a  contract,  and  does  not 
require  a  new  consideration  to  support  it.  These  principles 
are  amply  sustained  by  both  the  English  and  American  cases." 

In  31  Mo.  App.,  the  court  deciding  the  case  of  Griffith  v.  Gil- 
lumy  lay  down  the  rule  that, 

"A  consideration  such  as  is  necessar}''  to  support  a  contract 
is  not  necessary  to  support  a  waiver." 


And  in  126  Wisconsin,  the  Supreme  Court,  at  page  116,  in  dis- 
cussing waiver,  say : 
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''It  would  seem  that  the  more  satisfactory  ground  on  which 
to  support  the  doctrine  of  waiver  is  that  it  is  a  rule  of  judicial 
policy  the  legal  outgrowth  of  judicial  abhorrence,  so  to  speak,  of 
a  person's  taking  consistent  positions  and  gaining  advantages 
there^by  through  the  aid  of  courts — a  rule  by  which,  regardless 
of  absence  of  any  elements  of  estoppel  or  consideration,  as  those 
terms  are  popularly  understood,  the  maxim  that  one  shall  not 
be  permitted  to  blow  hot,  then  with  advantage  to  himself  torn 
and  blow  cold,  within  limits  sanctioned  by  long  experience  as 
required  for  the  due  administratoin  of  justice,  has  been  popular- 
ly applied. ' ' 

3o  that  we  are  prepared  to  say  that  no  question  can  be  made 
as  against  the  waiver  before  us  on  account  of  a  lack  of  considera- 
tion. If  such  a  point  were  made,  the  circumstances  and  condi- 
tions surrounding  the  giving  of  the  waiver,  its  purposes  and 
the  benefit  to  be  derived  therefrom  by  not  only  the  buildin'g  as- 
sociation and  the  owner,  but  by  the  plaintiff  himself,  furnish 
ample  consideration  to  support  the  waiver. 

There  may  be  some  doubt  in  the  mind  of  counsel  as  to  whether 
or  not  the  waiver  may  be  said  to  extend  to  work  done  aftei 
it  was  made  and  delivered.  As  bearing  upon  this  the  first  and 
second  syllabi  in  the  case  of  Brown  v.  WUUams  and  Cloak,  120 
Pa.  St.,  p.  24,  furnish  us  the  law : 

*'A  release  executed  by  mechanics  or  material  men  during  the 
progress  of  the  construction  of  a  building  of  all  manner  of  liens, 
etc.,  'which  we  or  any  or  either  of  us  now  have,  or  might  or 
could  have,  on  or  against  said  building,'  is  an  unconditional  agree- 
ment to  look  to  the  personal  responsibility  of  the  owner  or  con 
tractor,  and  not  to  the  structure.  Such  a  release  though  made 
during  the  progress  of  the  work  is  operative  to  discharge  the 
building  from  mechanic's  lien  as  effectively  as  though  made 
after  its  completion  and  for  labor  done  and  material  furnished 
after  as  well  as  before  its  execution. '* 

The  Supreme  Court  of  Ohio,  in  the  case  of  the  Iron  Company 
V.  Murray,  38  0.  S.,  p.  323,  say: 

**The  right  to  a  mechanic's  lien  for  labor  and  materials  fur- 
nished  for  the  erection  or  repair  of  a  building  may  be  waived 
by  an  agreement,  either  express  or  implied." 

A  waiver  of  the  right  to  file  a  mechanic's  lien  is  a  waiver 
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of  a  right  which  contraveoes  the  common  law.  The  provisioiis 
of  the  Code  for  this  purpose  are  now  more  severe  than  formerly. 
The  privilege  has  been  so  extended  as  to  make  the  remedy  ex- 
traordinary. In  order  to  avail  himself  of  it  a  subcontractor  or 
material  man  ought  to  be  required  to  perform  everything  which 
the  law  provides  that  he  shall  do,  and,  on  the  other  hand,  if 
he  voluntarily  waives  this  extraordinary  right,  the  court  out 
of  consideration  for  all  parties  ought  not  to  hesitate  to  give 
such  waiver  its  full  force. 

The  historj*^  of  the  legislation  to  give  subcontractors  and  ma- 
terial men  a  direct  lien  upon  the  property  of  the  owner  is 
familiar  to  us.  We  can  still  remember  the  original  attempt 
that  was  made  by  the  Legisleture  to  so  enact,  and  while  we  do 
not  now  undertake  to  determine  as  to  the  policy  of  such  a  law, 
we  are  prepared  to  say  that  a  waiver  of  rights  under  it  ought, 
if  possible,  to  be  supported. 

As  is  said  by  one  of  counsel  for  the  building  association,  even 
the  moral  hazard  might  be  affected  by  the  failure  to  enforce  a 
waiver  so  clearly  made.  It  is  not  a  strange  thing  that  the  build- 
ing association  undertakes  to  and  does  represent  the  borrower 
in  taking  these  waivers.  The  borrower  does  not  generally  em- 
ploy counsel,  is  not  familiar  with  the  mechanic's  lien  law  and 
really  expects  the  association  so  to  take  care  of  him  and 
all  his  interests.  If  it  had  been  the  intention  of  the  Mutual 
Home  &  Savings  Association  that  this  waiver  should  be  simply 
as  to  the  priority  of  its  mortgage,  it  would  have  been  easy  for 
it  to  have  made  the  waiver  in  that  form.  The  same  may  be 
said  of  the  plaintiflF. 

It  is  the  law  that  a  right  to  lien  once  waived  may  not  in  the 
absence  of  express  agreement  to  that  effect  with  the  owner  be 
afterwards  revived.  This  evidence  does  not  show  any  such  ex- 
press agreement. 

On  the  whole,  we  are  inclined  to  the  opinion  that  the  plaintiff 
on  the  5th  day  of  August,  1919,  by  his  waiver,  released  any  and 
all  right  of  lien  which  he  then  had  or  thereafter  might  have, 
by  reason  of  his  connection  with  the  building  of  this  house, 
and  that  on  that  account  he  is  not  entitled  to  recover. 

Our  finding  is  for  the  defendant. 
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VENUE  AND  SERVICE  IN  ACTIONS  AGAINST  CORPORATIONS. 

Common  Pleas  Court  of  Franklin  County. 

Frank  S.  Monnett  v.  The  Goodyeae  Tire  &  Rubber  Co  et  ai.. 

Decided  December  23,  1920. 

Corporations — Proper  Venue  in  Actions  Against — Service  Against  a 
Sales  Agent  not  Effective — Upon  Whom  Service  May  he  Had, 

'  1.  The  venue  of  an  action  against  a  corporation  is  the  place  where 

the  corporation  is  situated  or  whore  its  principal  office  or  placo 
of  business  Is  found,  or  where  any  of  th«  officers  named  in  thj 
statute  may  be  summoned. 
2.  In  actions  against  corporations  other  than  railroads,  service  must 
be  had  upon  some  officer  who  has  and  exercises  corporate  power 
with  authority  to  act  for  the  corporation  in  its  corporate  capacity. 

F,  8.  Monnett,  for  plaintiff. 

E,  C.  Turner  and  A.  T,  Seymour,  for  defendants. 

KlNKBAD^  J 

Plaintiff  as  owner  of  forty-five  shares  of  stock  purchased 
November  1,  1919,  files  the  petition  herein  for  an  accounting. 
It  purports  to  be  a  representative  suit  for  all  stockholders.  A 
prayer  is  made  for  a  receiver. 

The  corporate  defendant  files  a  motion  to  quash  the  service 
for  want  of  jurisdiction.  Coming  in  for  the  sole  purpose  of 
questioning  the  jurisdiction  it  has  not  entered  its  appearance 

as  claimed. 

Defendant  Fred  W.  Freeman  interposes  a  demurrer  claiming 
that  sufficient  facts  are  not  stated  to  show  a  cause  of  action 
against  him.  That  the  demurrer  is  well  taken  is  apparent  from 
an  inspection  of  the  petition.  The  general  charge  of  conspir- 
acy and  the  meager  allegation  does  not  disclose  a  cause  of  action 
against  Freeman.     The  demurrer  is  therefore  sustained. 

The  service  upon  the  Goodyear  Company  was  made  upon  R. 
B.  Clark  designated  in  the  return  as  Manager  of  the  company. 
It  recites  that  the  sheriff  was  unable  to  find  the  president,  vice- 
president,  secretary  or  treasurer  or  other  official  of  higher 
rank  within  the  county. 
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An  affidavit  is  submitted  to  the  effect  that  defendants  prin« 
cipal  office  and  place  of  business  is  at  Akron,  Ohio,  where  all 
its  corporate  business  is  transacted.  It  also  recites  that  the 
company  did  not  maintain  a  principal  office  or  place  of  busi- 
ness, or  any  office  or  agent  in  this  county ;  that  it  maintained  only 
a  sales  depot  in  Columbus.  The  affidavit  also  alleges  that  Clark 
is  not  an  officer,  or  cashier,  treasurer  or  clerk,  or  its  manag- 
ing agent. 

The  question  is  one  of  venue.  An  action  must  not  only  be 
commenced  in  a  proper  or  legal  venue,  but  the  service  of  sum- 
mons must  be  made  upon  the  proper  persons  designated  by  stat- 
ute. With  a  view  to  making  clear  the  legal  venue  in  such 
cases — ^in  actions  against  corporations — the  statute  specifically 
prescribed  the  legal  representatives  upon  whom  service  must 
be  made. 

Section  11272  requires  that  actions  against  corporations  shall 
be  brought  either: 

1.  In  the  county  where  the  corporation  is  situated. 

2.  Or  where  it  has  or  had  its  principal  office  or  place  of 
business. 

3.  Or  in  which  such  corporation  has  an  office  or  agent. 

4.  Or  in  any  county  in  which  a  summons  may  be  served  upon 
the  president,  chairman  or  president  of  the  board  of  directors 
or  other  chief  officer.  To  bring  the  corporate  entity  into  court 
notice  must  be  brought  to  one  of  the  officers  named  in  the  stat- 
ute clothed  with  some  corporate  capacity  or  power. 

Section  11272  is  a  statute  regulating  the  venue  of  actions 
against  corporations.  Though  it  names  certain  corporate  offi- 
cers upon  whom  summons  may  be  served,  the  clear  purpose  is 
to  designate  the  place  where  any  one  of  such  officers  may  be 
served  with  summons  and  when  the  venue  of  the  particular 
action  may  be  laid. 

The  venue  of  the  action  then  is  the  place  where  the  corpora- 
tion is  situated,  or  where  its  principal  office  or  place  of  business 
is,  or  where  any  of  the  officers  named  in  the  statute  may  be 
summoned.  « 

It  will  be  noticed  in  the  four  enumerated  classes  above  stated, 
that  the  third  one  is:  "Or  in  which  such  corporation  has  an  office 
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or  agent."  It  is  doubtful  if  any  one  has  discovered  the  purpose 
and  meaning  of  this  language  in  the  light  of  all  the  provisions 
of  the  statute.  It  does  not  appear  to  have  any  application  to 
the  present  case.  It  does  not  appear  that  defendant  has  an 
office  in  this  county  nor  does  it  have  an  agent  representing  it 
in  its  corporate  capacity. 

The  sheriff's  return  designates  Clark  as  a  managing  agent. 
But  the  afSdavit  submitted  on  the  motion  states  that  defend- 
ant's principal  office  and  place  of  business  is  at  Akron,  where 
all  its  corporate  business  is  transacted.  It  states  that  the  com- 
pany merely  maintains  a  sales  agency  and  that  Clark  upon 
whom  service  was  made,  was  not,  as  stated  in  the  return  a  man- 
aging agent. 

A  corporation  acts  in  its  corporate  capacity  only  by  its  cor- 
porate officers  whose  powers  are  prescribed  by  its  charter  or 
by-laws.  A  sales  agent  possesses  no  corporate  powers  as  such 
agent.  A  sales  agency  is  not  an  ''office,"  representative  of  cor- 
porate powers  without  specific  authority  conferred  by  special 
by-law. 

As  stated,  the  affidavit  submitted  shows  that  the  person  served 
possessed  no  managing  corporate  power.  In  the  absence  of  a 
statute  like  the  one  applicable  to  railroads — ^summons  must  be 
served  upon  the  persons  named  in  the  statute — ^which  contem- 
plates the  summoning  of  persons  who  possess  and  exercise  cor- 
porate power.  When  a  corporate  body  is  summoned  into  court 
to  answer  in  its  corporate  capacity,  only  those  persons  whom  the 
law  designates,  or  whom  the  general  doctrines  of  corporate  law 
recognize  as  possessing  power  and  authority  to  represent  and 
act  for  the  corporation  in  its  corporate  capacity  should  be  served 
with  summons  in  actions  brought  against  the  corporation. 

The  motion  to  quash  the  summons  is  sustained. 
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WHEN  THE  NOTING  OF  AN  EXCEPTION  TO  AN  ORDER  OR 

JUDGMENT  IS  ESSENTIAL. 

Court  of  Common  Pleas  of  Franklin  County. 

The  Baldwin  Realty  Co.  v.  Ida  M.  Smith. 

Decided,  December  1,  1920. 

Exceptions — Apply  to  Decisions  Made  During  Trial  or  to  Judgment  En- 
tries Embodying  siich  Decisions — Have  no  Reference  to  Rulings  on 
Demurrers — ^Decisions,  Orders  and  Judgments  Distinguished. 

Failure  lo  note  an  exception  to  an  order  overruling  a  demurrer,  when 
no  final  order  is  made  at  the  time,  does  not  prevent  the  defeated 
plaintiff  from  prosecuting  error  to  a  final  order  of  dismissal  sub- 
sequently made. 

Eagleson  d'  Eagleson,  for  plaintiff  in  error. 

Doudj  CravjfiSf  Bradford  A'  Dones  for  defendant  in  error. 

Kinkead,  J. 

In  the  municipal  couH  a  demurrer  was  sustained  to  plaintiff's 
petition,  to  which  order  no  exception  was  noted.  A  judgment  of 
dismissal  w^as  subsequently  entered  to  which  an  exception  was 
taken. 

The  question  for  decision  is  whether  a  failure  to  note  an  ex- 
ception to  an  order  overruling  a  demurrer,  when  no  final  order 
is  made  at  the  time,  will  prevent  the  defeated  plaintiff  from  pros- 
ecuting error  from  a  final  order  of  dismissal  of  the  cause  because 
of  the  conclusion  of  the  court  that  the  petition  did  not  state 
a  cause  of  action. 

It  is  generally  believed  that  the  noting  of  an  exception  to  all 
orders  and  judgments  is  essential. 

In  the  discussion  of  the  question  we  should  keep  in  mind  the 
distinction  between  decision,  orders,  and  judgment.  Also  let  us 
have  in  mind  the  difference  between  trial  of  causes,  and  orders 
made  upon  pleadings.  Prior  to  1912  there  was  a  distinction  be- 
tween orders — there  being  orders,  final  orders,  and  judgments. 

A  decision  is  dij^tinguishable  from  them  all,  made  by  title  0 
of  the  code  of  1893.    Decisions,  contemplated  by  this  chapter  or 
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title  of  the  code,  are  made  during  trial — ^and  txial  definitely  means 
upon  the  merits — whether  to  court  or  to  court  and  jury — deci- 
sions are  also  made  by  the  court  upon  the  pleadings  before  trial, 
but  these  are  evidenced  by  journal  entries  placed  on  the  journal- 
whereas  decisions  made  during  trial  are  not  journalized  and  be- 
come a  matter  of  record  only  by  means  of  a  bill  of  exceptions. 

The  record  of  a  case  taken  up  on  error  consists  of  pleadings, 
transcript  of  journal  entries,  and  bill  of  exceptions.  The  face  of 
the  record,  so  called,  is  shown  by  the  pleadings  and  journal  en- 
tries. The  bill  of  exceptions  is  created  and  provided  for  the 
specific  purpose  of  bringing  into  the  record  matters  occurring 
during  trial,  which  can  only  be  made  part  of  the  record  by 
means  of  a  bill  of  exceptions  signed  by  the  judge. 

Decisions  by  the  court  may  be  shown  by  orders  and  judgments 
entered  upon  the  journal.  Decisions  upon  motion  or  demurrer 
are  made  to  appear  by  orders  placed  upon  the  journal.  They 
appear  upon  the  ''face  of  the  record,"  and  are  not  brought  upon 
the  record  by  bill  of  exceptions  as  are  orders  and  decisions  made 
during  trial.  There  are,  however,  certain  classes  of  cases  which 
may  be  tried  to  the  court,  equity  eases  or  jury  cases  where  a  jury 
is  waived,  in  which  cases  the  journal  or  judgment  entry  may  be 
so  prepared  and  entered  upon  the  record  as  to  make  the  grounds 
of  the  objection  appear  in  the  entry. 

In  the  consideration  of  this  question,  and  of  the  adjudicated 
cases,  it  must  be  constantly  borne  in  mind  that  the  sole  purpose 
of  chapter  entitled  ''4  exceptions"  is  to  provide  for  taking  and 
preserving  exceptions  to  decisions  made  during  trial. 

What  is  the  record  before  the  court  ?  It  consists  of  the  plead- 
ings and  transcript.  The  record  is  all  here ;  no  bill  of  exceptions 
was  necessary  to  bring  any  part  of  it  here.  This  court  can  look 
at  the  pleadings  and  the  transcript  and  see  all  that  was  done. 
There  was  no  trial  below,  there  was  nothing  but  an  order  and  a 
judgment  upon  the  pleadings.  This  court  can  look  at  the  record 
— ^the  face  of  the  record — without  the  need  of  any  exceptions,  or 
bill  of  exceptions,  and  determine  whether  the  court  erred  in  sus- 
taining the  demurrer. 

Prom  the  early  history  of  procedure  under  the  code  it  has  been 
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the  rule  that  no  exception  need  be  noted  to  a  final  judgment  or 
decree  in  an  action  not  tried  to  the  jury.  That  is  because  the 
provisions  df  the  chapter  on  exceptions  was  intended  only  to 
apply  to  decisions  made  during  trial,  or  to  judgment  entries 
embodying  decisions  made  during  trial. 

In  Bank  v.  Buckingham,  12  0.  S.,  402,  a  suit  in  equity,  it  was 
held  that  exception  need  not  be  noted  to  a  final  judgment  in  such 
case  in  order  that  it  may  be  reviewed  on  error. 

Scott,  J.,  stated : 

''The  object  of  an  exception  is,  generally,  to  bring  upon  the 
record  for  review  a  decision  of  the  court  upon  a  matter  of  law, 
which  the  record  would  not  otherwise  show.  In  such  case  the 
exception  must  be  reduced  to  writing  and  allowed  and  signed  by 
the  court." 

Again  in  Justice  v.  Lowe,  26  0.  S.,  372,  the  court  held  that: 

''The  sections  of  the  code  providing  for  taking  exceptions, 
have  no  application  to  final  judgments  or  orders. 
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White,  J.,  stated  that  the  statutory  requirement  to  the  taking 
of  an  exception, 

"Must  be  understood  as  applying  only  to  cases  in  which  an 
exception  is  required,  and  as  indicating  the  time  at  which  it  must 
be  taken  to  make  it  available. ' ' 

Judge  White  refers  to  Bank  v.  Buckingham,  32  0.  S.,  402,  as 
clearly  showing  that  the  provisions  of  the  code  do  not  apply  to 
final  judgments  where  all  alleged  errors  appear,  on  the  face  of 
the  record,  a  bill  of  exceptions  being  therefore  unnecessary  to 

disclose  the  alleged  error. 

The  purpose  of  noting  an  exception  to  a  decision,  is  to  make  a 
record  of  objections  and  exceptions  to  rulings  made  during  irial. 
The  objections  and  exceptions  are  brought  into  the  record  by 
means  of  a  bill  of  exceptions  signed  by  the  judge. 

The  significance  to  be  attached  to  the  decisions  which  hold  that 
exceptions  to  final  judgments  are  not  essential  is,  that  the  ti*:lc 
or  chapter  of  exceptions  was  not  intended  to  apply  to  them  for 
the  reason  that  a  certain  class  of  judgments  and  orders  do 
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not  have  reference  to  decisions  made  during  trial.  It  does  not 
follow,  as  has  been  suggested,  that  an  exception  must  be  noted  to 
an  order  which  is  not  final,  such  as  the  sustaining  of  a  demurrer. 
Bank  v.  Buckingham,  12  O.  S.,  402  (1861),  was  a  decision  be- 
fore the  code,  in  which  it  was  held  that  it  was  not  essential  that 
an  exception  be  taken  to  a  final  judgment  at  the  time  of  its  ren- 
dition in  order  that  the  same  may  be  reviewed,  reversed,  vacated 
or  modified. 

The  statement  made  at  the  close  of  the  opinion  in  Tcmpleton  v. 
Kraner,  24,  0.  S.,  565,  has  reference  to  a  decision  during  trial,  as 
the  preceding  language  clearly  indicates. 

It  is  stated  that : 

**  Numerous  other  errors  are  assigned  •  •  •  to  the  de- 
cisions and  rulings  of  the  court  *  •  *  made  in  the  progress 
of  the  case;  but  as  it  does  not  appear  either  in  the  record,  etc., 
*  •  *  or  in  the  transcript  *  •  •  that  the  plaintiff  ex- 
<epted  to  any  of  the  rulings  or  decisions  made,  except  that  over- 
ruling his  demurrer,  *  *  •  he  must  have  relied  on  that 
alone. 

A  decision  or  ruling  of  the  court,  not  excepted  to  at  the  time, 
can  not  be  assigned  for  error  in  a  reviewing  court,  Code,  Art.,  5, 
title  9  and  title  16,  Geauga  I^on  Company  v.  Street,  19  Oliio 
300.'' 

In  Justice  v.  Lotve,  26  0.  S.,  372,  no  exception  was  taken  to  the 
final  judgment  of  the  district  court,  the  first  proposition  of  the 
syllabus  is  as  follows: 

' '  1.  The  sections  of  the  code  providing  for  taking  exceptions, 
have  no  application  to  final  judgments  or  orders." 

**Final  judgments  or  orders*';  the  entry  sustaining  the  demur- 
rer in  this  case  was  not  a  judgment ;  it  was  an  order. 

White,  J.,  stated  in  the  opinion : 

**In  support  of  this  claim  (that  an  exception  was  not  taken  to 
the  judgment  of  the  district  court)  cites  the  case  of  Geauga  Iron 
Foundry  v.  Street,  19  Ohio,  300:  and  Templeton  v.  Kramer,  24 
Ohio  State,  564;  but  neither  of  these  cases  supports  the  claim- 
True,  in  the  cause  last  named,  it  is  said  in  the  opinion,  that  a 
(lecision  or  ruling  of  a  court  not  excepted  to  at  the  time  can  not 
be  assigned  for  error  in  a  reviewing  court      But  this  must  be 
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undei*stood  as  applying  only  to  cases  in  which  an  exception  is 
required,  and  as  indicating  the  time  at  which  it  must  be  taken, 
to  make  it  available. 

*'The  same   question     •     •     *     was  decided  in    •     •     * 
Ba7ik  V.  Biickingham,  12  Ohio  State,  402,  and  the  opinion  of  the 
court  in  that  case  clearly  shows  that  the  sections  of  the  code  pro- 
viding for  taking  exceptions  have  no  application  to  cases  like 
the  present. 
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In  Frank  v.  City,  5  N.  P.,  520-521,  it  was  stated: 

'*No  exception  was  taken  to  this  judgment,  but  as  held  in 
12  0.  S.,  402,  and  26  O.  S.,  372,  on  a  final  judgment  it  is  entirely 
unnecessary  to  do  so.  When  the  judgment  on  its  face,  under  the 
laws  of  which  a  court  takes  judicial  notice,  it  is  the  duty  of  a 
reviewing  court  to  correct  it. 

In  Pope  v.  City,  3  C.C.,  479,  499,  it  was  stated: 

**Xo  exception  was  taken  to  this  judgment,  but  as  held  in  12 
Ohio  State,  402,  and  26  Ohio  State,  372,  on  a  final  judgment  it 
is  entirely  unnecessary  to  do  so.  When  the  judgment  on  its  face, 
under  the  laws  of  which  a  court  takes  judicial  notice,  is  clearly 
erroneous,  it  is  the  duty  of  a  reviewing  court  to  correct  it." 

Scott,  J.,  in  Bank  v.  Buckinghaniy  12  0.  S.,  402,  the  error  being 
manifested  by  a  final  judgment,  made  clear  the  distinction  be- 
tween errors  apparent  upon  the  **face  of  the  record"  and  cases 
where  an  exception  must  be  entered  and  a  bill  of  exception  taken. 
He  said : 

**The  object  of  an  exception  is,  generally,  to  bring  upon  the 
record,  for  review,  a  decision  of  the  court  upon  a  matter  of  law, 
which  the  record  would  not  otherwise  show.  In  such  cases  the 
exception  must  be  reduced  to  writing  and  allowed  and  signed  by 
the  court.  But  where  the  decision  objected  to  is  entered  on  the 
record,  and  the  grounds  of  objection  appear  in  the  entry,  and 
the  exception  may  be  taken  by  the  party  causing  to  be  noted,  at 
the  end  of  the  decision,  that  he  excepts.  Code,  Section  293.  It 
is  provided,  by  Section  291  of  the  Code,  that  the  party  objecting 
to  the  decision  must  except  at  the  time  the  decision  is  made." 

'^These  provisions  of  the  code  are  all  found  in  title  9.  which 
treats  of  and  regidatcs  the  trial  of  causes,  and  they  manifestly 
relate  to  decisions  which  are  made  by  the  court,  upon  questiwxs 
of  law  which  arise  during  the  progre.^s  of  the  trial.    Where  ob- 
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jection  is  made,  at  the  time,  to  such  decisions,  all  grounds  of  ex- 
ception may,  perhaps,  be  obviated,  by  the  action  of  the  other 
party,  or  the  consderation  of  the  court.  But  if  the  parties 
acquiesce  in  the  decision,  by  proceeding  in  the  trial  unthottt  ob- 
jection, they  are  regarded  as  tvaivivg  the  right  to  except. 

**But  these  provisions  of  the  code  do  not  relate  tc  the  final 
judgment  of  the  court,  which,  at  the  close  of  the  trial,  definitely 
fixes  the  rights  of  the  parties  in  the  action.  The  judgment  is  not 
properly  part  of  the  trial,  but  forms  the  subject  of  a  distinct  title 
of  the  code.  If  the  record  shows  such  final  judgment  to  be  erro- 
neous, it  is  the  right  of  the  party  aggrieved  to  have  it  reversed, 
vacated  or  modified,  on  petition  in  error,  •  •  •  To  note  an 
exception  to  a  final  judgment,  in  the  court  which  renders  it,  aft«r 
the  controversy  is  there  ended,  would  seem  utterly  futile.  The 
uniform  practice  •  •  •  has  hitherto  been  in  accordance 
with  these  views. 

The  judgment  which  is  sought  to  be  reversed,  in  this  case,  is 
not  in  the  form  of  an  order  or  decree,  but  in  that  of  a  findrng 
by  the  court,  which  precedes  the  formal  decree.  *  •  •  As 
it  is  substantially  a  judgment  of  the  court  upon  an  issue  not 
made  in  the  case,  •  •  *  we  think  they  should  be  relieved 
from  all  embarassment  arising  from  such  an  unauthorized  find- 
ing." 

The  significant  and  controling  purpose  of  Chapter  4  relating 
to  exceptions — pointed  out  in  Ba^ik  v.  Buckingham,  supra,  and 
which  is  of  paramount  importance  is  that — 

'^These  provisions  of  the  codp.  {found  in  Chapter  4)  treats  of 
and  regulates  the  trial  of  causes  and    •     •     •    manifestly  re 
late  to  decisions  which  are  made  by  the  court,  updn  questions  of 
law  which  arise  during  the  progress  of  the  trial.' ^ 

An  exception  is  defined,  the  time  when  it  is  to  be  taken  is 
fixed,  the  time  within  which  it  must  be  reduced  to  writing  is 
fixed,  and  other  essential  regulations  are  made  by  statute. 

The  specific  purpose,  meaning  and  construction  of  Section 
11563  is  essential  not  only  to  avoid  confusion,  but  to  aid  in  fully 
comprehending  the  general  purpose  of  the  chapter  and  its  spe- 
cific provisions. 

It  provides  that: 

**When  the  decision  objected  to  is  entered  on  the  record,  and 
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grounds  of  objection  appear  in  the  entry,  the  exception  may  be 
taken  by  the  party  causing  it  to  be  noted  at  the  end  of  the  entry 
that  he  excepts." 


It  is  to  be  observed  that  the  whole  chapter  has  to  do  with,  and 
regulates  the  taking  of  an  exception  to  a  decision  of  tho  court 
upon  a  matter  of  law. 

Provision  is  made  for  taking  an  exception  only  to  a  decision, 
(11559)  The  objector  to  the  decision  must  except  at  the  time  it 
is  made.  (11560)  Specific  provision  is  made  as  to  the  manner  of 
taking  an  exception  to  a  charge  to  a  jury.  The  manner  of  stating 
the  exception  is  specified,  11562. 

The  purpose  of  Section  11563  is  to  cover  a  special  finding  of 
facts  carried  into  the  journal  entry  (35  0.  S.,  113),  or  when 
there  is  an  agreed  statement  of  facts. 

There  is  a  distinction  between  a  deci«^ion  and  judgment.  A  de- 
cision is  the  resolution  of  the  principles  which  determine  the  con- 
troversy. 

In  Pipe  Line  Company  v.  FelU  62  0.  S.,  543,  555,  Spear,  J., 
stated : 

''It  is  true  that  in  an  abstract  sense  there  is  a  shade  of  differ- 
ence between  the  import  and  the  word  'decision'  and  the  word 
'judgment.'  As  expressed  by  Abbott  (Law  Diet.  351)  the  deci- 
sion is  the  resolution  of  the  principles  which  determine  the  con- 
traversy ;  the  judgment  is  the  formal  paper  applying  them  to  the 
rights  of  the  parties." 

The  chapter  on  Exceptions  has  given  special  meaning  to  the 
word  decision,  as  having  reference  to  decisions  made  during  trial, 
and  regulating  the  taking  and  saving  of  exceptions  thereto. 

When  a  court  hears  and  determines  a  chancery  case,  or  when  a 
jury  is  waived  and  the  court  makes  both  a  finding  of  fact  and  a 
conclusion  of  law,  in  such  cases  the  decision  in  the  trial  of  the 
causes  upon  matters  of  fact  and  law  will  be  entered  on  the  record, 
and  the  grounds  of  objection  will  appear  in  the  entry. 

The  specific  purx>ose  of  Section  11563  seems  thus  to  be  made 
clear,  and  having  to  do  with  decisions  made  in  trial  of  causes, 
therefore,  has  no  relation  to  a  decision  or  ruling  upon  a  demurrer. 
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We  know  that  the  sustaining  or  overruling  of  a  demurrer  without 
further  order  is  not  a  final  order.  When  a  demurrer  to  a  petition 
is  sustained,  an  order  placed  upon  the  journal  sustaining  it  is  not 
final,  and  is  not  reviewable  on  error  until  an  order  of  dismissal 
is  made. 

An  order  overruling  the  demurrer  was  made  in  municipal 
court,  no  exception  being  noted ;  and  thereupon  a  judgment  of 
dismissal  was  entered  to  which  exception  was  noted 

Judge  Scott  in  Bank  v.  Buckingham,  supra,  stated  that  the 
provisions  regulating  the  matter  of  taking  exceptions  to  decisions 
had  specific  reference  to  decisions  made  by  the  court  upon  ques- 
tions of  law  which  arise  during  the  progress  of  the  trial,  and  that 
the  same  are  all  found  in  title  9  of  tlie  code. 

One's  appreciation  of  the  soundness  of  this  opinion  is  strength- 
ened by  examining  the  original  code,  title  9,  is  entitled:  '* Trial. 

Chapter  ..  Issue  2.  Trial,"  and  that  they  regulate  ** Trial  by 
jury,''  '*By  the  Court,"  '^By  Referees,"  *^ Exception,"  **New 

Trial,"  etc. 

Section  11559,  part  of  section  115G0,  11562  and  11563  are  in 
the  same  language  as  in  the  original  enactment,  so  that  Judge 
Scott's  interpretation  that  the  same  manifestly  relate  to  deci- 
sions made  during  trial,  and  not  to  other  orders  or  judgments 
not  part  of  actual  trial,  is  applicable. 

In  Oeauga  Iron  Company  v.  Street,  19  Ohio,  300,  decided  be- 
fore the  code,  it  was  stated  in  the  syllabus  that: 

**  Error  can  not  be  assigned  upon  any  ruling  of  the  court  in 
the  progress  of  a  trial,  unless  by  the  bill  of  exceptions  it  appears 
that  an  exception  was  taken  to  such  ruling. ' ' 

It  was  stated  in  the  opinion  (1850)  that: 

According  to  our  statute,  either  party  may  allege  an  exception 
to  any  opinion,  order,  or  judgment  of  the  court,  and  is  then  en- 
titled to  a  hill  of  exception.  The  judges,  if  required  by  such  par- 
ty, must  sign  and  seal  the  bill  during  progress  of  the  cause: 

''In  the  progress  of  a  trial,  if  a  motion  to  direct  a  non-suit  be 
made  to  the  court,  it  must  be  decided:  and  to  the  decision  upon 
that  motion,  either  party  has  a  right  to  accept.  But  to  claim  any 
benefit  from  the  right,  the  party  must  exercise  it,  by  actually  ex- 
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cepting  to  the  opinion,  and  showing  that  he  did  so  except,  by  the 
record.  When  an  objection  is  made  to  the  introduction  of  testi- 
money,  the  court  must  decide  whether  it  is  admissible  or  not. 
If  either  of  the  parties  upon  the  hearing  of  the  decision,  is  not 
satisfied  with  it,  he  may  except ;  but  if  no  exception  appears  upon 
the  record,  it  will  be  presumed  that  none  was  taken,  etc." 


But  the  sustaining  of  a  demurrer  is  not  a  ruling  made  in  the 
progress  of  a  trial ;  it  is  an  order  made  upon  the  pleadings  and 
is  shown  by  the  record  of  the  journal  entries  or  transcript ;  a  bill 
of  exceptions  is  not  essential  to  place  such  an  order  on  the  record ; 
it  appears  on  the  face  of  the  record  and  is  disclosed  by  a  tran- 
script. A  bill  of  exceptions  is  not  essential  to  bring  a  ruling  on 
a  demurrer  to  the  attention  of  the  reviewing  court. 

Chapter  4,  entitled  Exceptions,  has  relation  to  the  taking  of 
exceptions  in  the  trial  and  the  preparation  of  bills  of  exceptions. 
It  has  to  do  with  taking  exceptions  and  making  them  matter  of 
record  when  the  same  do  not  appear  on  the  face  of  the  record. 
In  the  preparation  of  the  opinion  on  this  matter  we  did  not  go 
into  the  matter  extensively,  but  since  our  good  friend — counsel 
for  defendant  in  error — ^manifested  such  interest  in  the  conclu- 
sion, we  have  now  discussed  the  question  more  fully. 

We  should  study  chapter  4  and  sections  11559  et  seq.  having  to 
do  with  * '  Exceptions. ' '  The  scope  and  purpose  of  this  chapter  of 
the  code  is  to  make  provision  for  the  taking  of  exceptions  and  the 
preparation  of  bills  of  exceptions. 

No  better  leader  can  be  found  among  the  judges  than  Gholson, 
J.,  whose  opinion  in  Ruffner  v.  Board,  1  Disney,  396  (1856),  is 
instructive,  in  which  case  he  held  that : 

**The  decision  of  a  court  overruling  a  demurrer  to  the  petition, 
may  be  assigned  for  error,  although  no  exception  thereto  appears 
in  the  record." 

He  further  states: 

The  decision  of  the  court,  in  sections  290  and  291,  (now  11559, 
11560)  means  a  decision  upon  trial.  It  does  not  refer  to  a  deci- 
sion upon  a  demurrer,  or  other  decision  not  occurring  upon  the 
trial,  or  connected  with  the  trial. 
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He  made  reference  to  the  former  i^stem  of  practice  in  respect 
to  the  different  method  of  revising  errors  in  courts  of  law  and  in 
courts  of  equity.  In  equity  there  was  no  such  thing  as  taking 
an  exception  to  the  decision  of  the  court;  in  law  there  was  no 
mode  of  exception  known  except  that  by  bill  of  exceptions,  the 
object  of  which  was  to  bring  the  supposed  error  into  the  record. 
Where  the  matter  of  error  appeared  on  the  face  of  the  record, 
the  party  prejudiced  had  the  right  to  avail  himself  of  such  error. 
There  were  different  methods  of  reviewing  cases  at  law  and  in 
equity.    But  the  code  provided  but  one  mode. 

Judge  Gholson  said : 

' '  It  can  not  well  be  doubted  that  there  may  be  errors  on  the 
record,  since,  as  before  the  code,  which  a  court  of  error  will  re- 
vise, though  no  deception  be  noted.  (After  referring  to  the  differ- 
ent chapters  of  the  code  he  further  stated) .  Now,  the  exceptions 
referred  to  (by  the  code)  would  appear  to  be  those  connected  with 
the  trial,  either  before  a  court  and  jury  by  the  court  alone,  or  by 
referees;  and,  although  a  trial,  as  appears  by  chapter  1,  etc., 
headed  'Issue,^  embraces  the  trial  of  issues  of  law  and  of  fact, 
yet  the  issues  of  law  here  meant  are  not  those  arising  on  a  de^ 
murrer  to  the  petition.  They  had  been  provided  for  by  previous 
sections.  The  issues  here  meant,  and  the  trial,  have  reference  to 
the  disposition  of  the  case  after  the  pleadings  have  been  com- 
pleted, to  controvert  issues  of  law  and  fact." 

**The  term  *  exception'  therefore  in  Section  290  et  seq  of  the 
code,  is  to  be  controlled  by  the  application  of  the  rule  'nosdiur 
a  sociis/  The  decision  of  the  court,  in  sections  290  and  291 
(11559,  11560)  means  a  decision  upon  a  trial.  It  does  not  refer 
to  a  decision  upo7i  a  demurrer,  or  other  decision  not  occurring 
upon  a  trial,  or  oonttected  vAth  the  trial,  as  in  the  case  of  an  ap- 
plication for  a  new  trial,  etc.    •    •    • 

''It  is  scarcely  necessary  to  say,  that  the  only  matter  to  be 
considered  •  •  •  arises  on  the  demurrer  of  one  of  the  de- 
fendants. No  exception  was  noted  at  the  end  of  the  decision. 
•  *  •  The  demurrer  of  the  amended  petition  should  properly 
have  been  disposed  of  by  a  distinct  entry  before  the  final  hearing 
of  the  case,  etc." 

Of  course  where  a  party  neither  objects  nor  excepts  to  the 
overruling  of  a  demurrer  to  a  petition,  and  answers  and  goes 
on  to  trial,  the  error  is  waived.  Davis  v.  Hines,  6  O.  S.,  473. 
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Having  concluded  that  this  court  has  jurisdiction  of  this 

proceeding  in  error,  we  come  now  to  the  substantive  question  of 
law  presented. 

Can  a  corporation  which  uses  a  name  differing  from  its  legal 
corporate  name  maintain  an  action  thereon. 

In  Thompson  on  Corporations,  Vol.  1,  at  page  52,  Section  50, 
it  is  stated  that  the  adoption  of  a  name  is  designed  chiefly  for 
identification  and  that : 

**  A  contract  by  a  corporation  in  a  name  different  from  its  true 
name  may  be  enforced  by  either  party  where  no  question  is 
raised  disputing  the  identity  of  the  corporation.'' 


In  Standard  D.  dt  D,  Company  v.  C/)al  <&  Min  Co.,  146  111.  App. 
144  it  was  held  that : 

* '  In  the  absence  of  injury  or  loss  by  reason  of  the  use  of  the 
name  *The  Globe  Distillery'  instead  of  the  'Standard  Distilling 
and  Distrbuting  Company'  we  see  no  reason  for  releasing  ap^ 
pellants  from  the  force  of  a  contract  entered  into  by  it  with  ap- 
pellee under  the  former  title.  In  the  A^.  W.  Distilling  Company 
v.  Brant,  69  111.,  659,  it  was  held  that  where  a  deed  was  made  to 
a  corporation  by  a  name  varying  from  the  true  cne,  the  corpora- 
tion might  sue  in  its  true  name,  and  aver  in  the  declaration  that 
the  defendant  made  the  deed  to  it  by  the  name  mentioned  in  the 
deed.     See  Phillips  v.  Int.  Book  Company,  26  Penn.  App.,  230. 

In  Oilligan  v.  Casey,  205  Mass.,  26,  31  et  seq.,  it  is  stated: 

It  is  well  settled  that  a  person  or  corporation  may  assume  or 
be  known  by  different  names,  and  contract  accordingly,  and  that 
contracts  entered  into  will  be  valid  and  binding  if  unaffected  by 
fraud. 

The  judgment  of  the  Municipal  Court  is  reversed  for  error  in 
sustaining  the  demurrer  and  in  dismissing  the  case. 
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ERROR  TO  THE  COMMON  PLEAS  IN  CRIMINAL  CASES. 

•  Samuel  Stone  v.  City  op  Columbus. 

Decided,  May  18,  1921. 

Review  of  Criminal  Cases  by  the  Common  Pleas — Leave  to  File  Must 
he  Obtainf.d— 'Prosecutions  for  Violation  of  Municipal  Ordinances. 

1.  Section  J37')l,  G.  C,  provides  for  the  review  of  certain  criminal 

cases  by  the  common  pleas  court  of  convictions  in  lower  courts 
but  does  not  modify  Section  4551,  G.  C,  and  when  it  is  soiit,ht  to 
prosecute  error  in  a  criminal  case  from  the  municipal  courl,  under 
an  ordinance,  leave  of  court  or  a  judge  thereof  must  first  to  ob- 
tained from  the  common  pleas  court. 

2.  Prosecutions  of  error  in  criminal  cases  arising  under  Section  1558- 

60,  G.  ('..  under  a  municipal  ordinance  are  also  controlled  in  meir 
procedure  by  Section  4551,  G.  C,  and  leave  must  first  be  obtained 
from  the  common  pleas  court  or  a  judge  thereof,  to  file  a  petition 
in  error,  nnd  when  such  leave  is  not  obtained  the  couri,  upon  mo- 
tion, will  strike  the  petition  In  error  from  the  files. 

T.  R.  Hennessey,  for  plaintiff  in  error. 
Charles  A  Leach,  City  Solicitor,  and  Charles  S.  Best,  Assist- 
'  ant,  for  defendant  in  error. 

Sowers,  J. 

This  case  is  before  the  court  upon  the  defendant's  motion  to 
strike  the  petition  in  error  fron»  the  files  for  the  reason  that  it 
was  filed  without  leave  of  this  court  and  that  the  plaintiff  in 
error  has  not  entered  into  a  proper  recognizance  as  required 
by  Section  13759,  G.  C. 

The  plaintiff  in  error  was  convicted  in  the  court  below  for 
the  illegal  pos.session  of  intoxicating  liquor  and  prosecutes  error 
to  this  court. 

This  section  of  the  General  Code  provides  that  there  shall 
be  no  suspension  in  a  misdemeanor  case  until  the  defendant 
enters  into  a  recognizance  in  a  sum  fixed  by  the  court.  It  is 
not  contended  that  this  provision  of  the  statute  ha-s  been  com- 
plied with,  nor  is  it  a  matter  of  any  significance  in  the  consid- 
eration of  this  case.  The  question  before  the  court  for  deter- 
mination is  whether  or  not  leave  of  the  common  pleas  court 
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must  be  obtained  to  file  a  petition  in  error  in  a  criminal  case 
where  error  is  prosecuted  from  the  municipal  court  of  Colum- 
bus. 

Counsel  for  the  plaintiff  in  error  maintains  that  he  has  the 
right  to  prosecute  error  to  this  court  from  the  municipal  court 
under  and  by  virtue  of  Section  13751,  G.  C.y.  which  among  othpr 
things  provides  as  follows: 

*'In  a  criminal  case,  including  a  conviction  for  a  violation 
of  an  ordinance  of  a  municipal  corporation,  the  judgment  or 
final  order  of  the  court  or  officer  inferior  to  the  common  pleas 
<!Ourt  may  be  reviewed  in  the  common  pleas  court,''  etc. 

This  section  of  the  statute  simply  provides  that  in  a  crim- 
inal case,  including  a  conviction  for  the  violation  of  a  criminal 
ordinance,  that  error  may  be  prosecuted  to  the  common  pleas 
court  from  a  court  or  officer  inferior  to  the  common  pleas  court. 
It  is  not  disputed  that  this  right  exists,  but  counsel  contend 
that  this  provision  of  our  c6de  permits  the  filing  of  a  petition  in 
error  in  the  common  pleas  court  without  leave  of  court  having 
been  first  obtained,  and  in  support  of  this  view  cites  the  case 
oIl  Creadon  v.  State,  24  C.  C.  (N.  S.),  page  264,  wherein  the 
^•ourt  holds  that: 

**It  is  not  necessary  to  obtain  leave  to  file  a  petition  in  error 
in  common  pleas  court  to  review  a  judgment  of  a  police  court 
in  a  criminal  case." 

The  judges  of  this  court  base  their  opinion  under  the  con- 
struction of  Section  13751,  G.  ( -.,  formerly  7356,  R.  S.,  and  sub- 
sequent sections  and  apply  it  to  a  conviction  under  a  statute 
of  the  state.  The  court  is  correct  in  saying  that  the  subsequent 
sections  provide  for  the  mode  of  procedure  in  prosecuting  eiTor 
authorized  by  this  section,  and  that  this  section,  unless  modified 
by  some  other  statute,  permits  the  filing  of  a  petition  in  error 
in  a  criminal  case  in  the  common  pleas  court  without  leave  of 
<ueh  court,  but  they  did  not  distinj?uish  between  an  ordinance 
and  a  statute.  When  the  court  decided  this  case  Section  4551, 
G.  C.  (1752,  R.  S.),  was  in  existence  and  provided  the  condi- 
tions for  the  prosecution  in  error.     This  statute  is  as  follows: 
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'^  Appeals  may  be  taken  from  the  decision  of  the  mayor  in 
civil  cases  in  the  same  manner  as  from  justices  of  the  peace, 
but  when  a  municipality  extends  into  two  or  more  counties 
the  appeal  shall  be  taken  into  the  court  of  common  pleas  in  the 
county  in  which  one  or  more  of  the  defendants  reside.  A  con- 
viction under  an  ordinance  of  any  municipal  corporation  may 
be.  reviewed  by  petition  in  error  in  the  same  manner  and  to  the 
same  extent  as  was  heretofore  permitted  on  ¥rrits  of  error  and 
certiorari  and  the  judgment  of  afSrmance  or  reversal  may  be 
reviewed  in  the  same  manner,  and  for  this  purpose  a  bill  of 
exceptions  may  be  taken  of  a  statement  of  facts  embodied  in 
the  record  on  the  application  of  any  party,  but  no  such  peti- 
tion shall  be  filed,  except  on  leave  of  the  court  or  a  judge  thereof, 
and  such  court  or  judge  may  suspend  the  sentence  as  in  crim- 
inal cases." 

The  latter  part  of  this  section  provides  **A  conviction  under 
an  ordinance  of  any  municipal  corporation  may  be  reviewed 
by  petition  in  error  •  •  •  on  the  application  of  any  party, 
but  no  such  petition  shall  be  filed  except  on  leave  of  the  court 
or  a  judge  thereof,"  etc.  There  can  be  no  doubt  about  the 
mode  of  procedure  under  this  statute,  but  counsel  for  plaintiff 
in  error  insists  that  this  general  statute  is  restricted  to  mayor's 
courts. 

Sections  4527  et  seq.,  provide  for  the  jurisdiction  of  the 
mayor's  court  and  Section  4534  provides  that  it  is  concurrent 
in  felonies  and  other  criminal  proceedings  with  justices  of  the 
peace.  It  follows  that  the  procedure  on  review  would  be  the 
same  in  both  courts,  and  Section  4551  would  apply  to  them 
alike.  In  the  law  establishing  a  municipal  court  for  the  city 
of  Columbus,  Section  1558-51,  G.  C,  subdivision  1  provides  that 
the  municipal  court  shall  have  and  exercise  original  jurisdic- 
tion within  the  limits  of  the  city  of  Columbus  **in  all  actions 
and  proceedings  of  which  justices  of  the  peace  have  or  may 
be  given  jurisdiction."  (Section  1558-54  pipovides  that  the 
municipal  court  shall  have  and  exercise  all  jurisdiction  now 
eoTifen-ed  by  law  or  which  may  hereafter  be  given  to  i>olier 
court.)     Section  1558-55,  G.  C,  provides  that: 

'*A11  laws  conferring  power  and  jurisdiction  upon  police 
courts  or  justices  of  the  peace,  giving  such  courts  or  officers 
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power  to  hear  and  determine  certain  causes,,  prescribing  the 
force  and  effect  of  their  judgments  or  orders,  and  authorizing 
or  directing  the  execution  of  enforcement  thereof,  shall  be  held 
to  extend  to  the  municipal  court,  unless  inconsistent  with  the 
jurisdiction  conferred  upon  said  court  by  this  act,  or  clearly 
unapplicable." 

From  an  examination  of  these  sections  it  is  apparent  that  all 
jurisdiction  which  was  formerly  conferred  upon  mayor's  courts, 
justices'  of  the  peace  courts  or  police  courts  was  combined  and 
conferred  upon  the  municipal  court,  subject  to  the  other  and 
general  provisions  of  the  General  Code.  Section  1558-60,  G. 
C,  provides  that: 

**In  all  criminal  cases  and  proceedings  the  practice  and  pro- 
cedure and  mode  of  bringing  and  conducting  prosecutions  for 
offenses  and  the  power  of  the  court  in  relation  thereto,  shall 
be  the  same  as  those  which  are  now,  or  may  hereafter  be,  con- 
ferred upon  police  courts  in  municipalities." 

And  Section  1558-75,  G.  C,  provides  that : 

**  Proceedings  in  error  may  be  prosecuted  to  the  court  of 
common  pleas  of  Franklin  county  from  a  judgment  or  final 
order  of  the  municipal  court  in  the  same  manner  and  under  the 
same  conditions,  including  the  proceedings  for  stay  of  execu- 
tion, as  provided  by  law  for  proceedings  in  error  from  the 
court  of  common  pleas  to  the  court  of  appeals."  etc. 

It  is  obvious  that  Section  1558-75  was  not  intended  to  nor 
does  it  modify  the  procedure  in  criminal  cases  as  stated  in  Sec- 
tion 1558-60  otherwise  there  was  no  reason  for  inserting  this 
section  in  the  municipal  code.  It  logically  follows  that  Sec- 
tion 1558-75  applies  to  civil  cases  only,  where  error  may  be 
prosecuted  from  the  municipal  court  to  the  common  pleas  court 
as  provided  for  proceedings  in  error  from  the  common  pleas 
court  to  the  court  of  appeals.  Section  4551,  G.  C,  was  in  effect 
at  that  time,  and  provided  the  mode  of  procedure  in  certain 
criminal  cases  in  error  proceedings  from  the  lower  courts  to  the 
common  pleas  court.  Thois  procedure  was  not  modified  by  the 
municipal  code,  but  it  pro\'ided  that  the  procedure  shall  be  the 
same  as  those  which  are  now  or  may  hereafter  be  conferredl 
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upon  police  courts  in  municipalities.  This  mode  of  procedure 
was  provided  in  Section  4551  and  nothing  in  the  municipal  code 
modifies  this  provision  of  the  statute,  which  requires  that  peti- 
tions in  error  in  cases  of  this  character  can  only  be  filed  when 
leave  of  court  is  granted. 

A  similar  question  to  the  one  at  bar  was  passed  upon  by  our 
supreme  court  in  the  case  of  Canfield  v.  Brogst,  71  0.  S.,  42, 
reviewing  the  case  found  in  3  C.  C.  (N.  S.),  575;  14  O.  C.  D., 
5fi5.  The  supreme  court  in  commenting  on  Section  13751,  G. 
C,  in  Canfield  \.  Brohst,  71  0.  3.,  pp.  46-47,  says: 

*'No  doubt  such  case  may  be  reviewed  in  the  common  pleas 
court,  but  the  provision  does  not  pretend  to  modify  Section 
1752  (4551,  G.  C),  which  prohibits  the  filing  of  a  petition  in 
error  in  court  to  review  a  conviction  I'or  violation  of  an 
ordinance  except  on  leave  of  court  or  a  judge  thereof/' 

The  court  is,  therefore,  of  the  opinion  that  leave  of  the  com- 
mon pleas  court  or  a  judge  thereof  must  first  be  obtained,  when 
(Tror  is  prosecuted  from  the  municipal  court  to  this  court 
under  a  criminal  conviction  for  the  violation  of  a  city  ordinance. 

The  motion  of  the  defendant  in  error  is  sustained,  and  the 
petition  in  error  is  ordered  stricken  from  the  files  for  the  reason 
that  leave  of  court  was  not  obtained  when  it  was  filed  in  this 
court,  and  mandate  is  ordered  sent  to  the  municipal  court  in 
Hccordance  with  this  decision. 
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APPLICATION  OF  THE  PHRASES  "  WILLFUL  ACT "  AND 

**  LAWFUL  REQUIREMENT." 

Common  Pleas  Court  of  Hamilton  County. 

George  Kuhn  v.  The  Cincinnati  Traction  Company. 

Decided,  May  16,  1921. 

Workman  Injured  hy  Fall  of  an  FAtvator — Elects  to  Sue  his  Employer 
Directly — Pleading — Conflict  Betwetn  The  Patten  and  the  McLant^ 
han  Cases — Designation  of  PJ^ce  cf  Accident  as  **Bhop*'  or  "Foe- 
toryr 

1.  While  the  statutory  definition  of  a  "willful  act/'  rcaklijig  it  an  act 

done  knowingly  and  purposely  and  with  the  direct  object  of  in- 
juring another/'  renders'  it  highly  improbable  that  any  Ohio  em- 
ployer will  ever  be  held  liable  for  such  an  act  \}y  an  employee,  a 
court  will  not  assume  to  determine  from  a  mere  inspection  oi  his 
pleading  what  facts  a  plaintiff  may  be  able  to  establish 
when  his  case  comes  on  for  hearing  on  the  merits,  and  hence 
an  allegation  that  his  injuries  were  the  result  of  a  "willful  act" 
on  the  part  of  the  defendant  will  not  be  stricken  from  the  perition. 

2.  A  violation  of  any  of  the  provisions  ot  Section  1027  is  a  violation  of 

a  ''lawful  requirement"  within  the  meaning  of  Section  1465-76, 
G.  C. 

H,  Kenneth  Rogers,  for  the  motion. 
Roettinger  &  Street,  contra. 

Dixon,  J. 

Heard  on  motion  to  strike  from  the  amended  petition  and  to 
make  the  same  definite  and  certain. 

This  action  is  brought  by  the  plaintiff  to  recover  compensa- 
tion from  the  defendant  for  injuries  plaintiff  claims  to  have  Te- 
ceived  while  employed  by  defendant. 

It  is  stated  in  the  amended  petition  and  is  not  disputed,  that 
the  defendant  regularly  employed  five  or  more  workmen,  and 
has  been  authorized  by  the  Industrial  Commission  of  Ohio,  as 
provided  by  Section  22  of  the  Workmen 's  Compensation  Act,  to 
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compensate  its  employees  directly  for  injuries  received  by  them 
in  the  course  of  employment. 

Plaintiff  in  this  case  has  waived  his  right  to  have  his  claim 
for  compensation  adjusted  in  conformity  to  the  provisions  of  the 
act,  and  has  elected  to  sue  the  defendant  directly,  as  provided 
by  Section  1465-76  of  the  said  act. 

It  is  consequently  clear  that  the  defendant  is  not  liable  in 
this  action  unless  the  plaintiff's  injuries  arose  from  the  willful 
act  of  the  defendant,  or  some  of  the  defendant's  officers  or 
agelits,  or  from  the  failure  of  the  defendant,  or  some  of  its  offi- 
cers or  agents,  to  comply  with  some  lawful  requirement  for  the 
protection  of  the  lives  and  safety  of  its  employees. 

Plaintiff  was  injured  by  the  falling  of  an  elevator  used  by  de- 
fendant to  elevate  coal  at  its  east  end  power  house,  plaintiff  at 
the  time  being  on  the  elevator  engaged  in  the  work  of  lifting  a 
small  car  of  coal  by  means  of  said  elevator  from  one  floor  to 
another  floor  or  platform  about  forty  feet  above.  Plaintiff 
claims  that  said  elevator  and  its  equipment  has  become  worn 
and  weakened  by  constant  and  excessive  use  and  was  not  in 
good  condition,  and  that  an  examination  by  the  defendant  would 
have  disclosed  such  condition  and  the  general  unsuitability  of 
the  elevator  for  the  work  it  was  required  to  do. 

Plaintiff's  amended  petition  contains  the  following  specified 
averment,  to- wit: 

* '  Plaintiff  states  further,  that  the  injuries  so  suffered  by  him 
arose  from  the  willful  act  of  the  defendant  in  failing  to  comply 
with  the  laws  of  Ohio,  104  Ohio  Laws,  at  page  194,  in  that  it 
failed  to  provide  the  protection  and  safety  due  plaintiff  under 
said  laws,  in  this,  to-wit:  that  it  failed  to  provide  a  suitable 
safety  brake,  and  that  it  failed  to  provide  a  socket  of  sufficient 
strength  to  hold  the  elevator  cable  to  the  cab ;  and  that  said  ele- 
vator was  defectively  constructed,  in  this  to-wit,  that  the  guid^ 
or  tracks  thereof  were  made  of  wood  and  were  not  of  sufficient 
strength  to  permit  the  safety  devices  to  operate  so  as  to  prevent 
the  car  from  falling  when  the  accident  hereinbefore  complained 
of  occurred ;  and  plaintiff  says  further,  that  by  long  and  excessive 
use  of  said  elevator  the  same  had  become  weakened  and  of  not 
sufficient  strength  to  perform  the  work  required  of  it  in  eleva- 
ting coal  as  aforesaid." 
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This  allegation  together  wdth  ethers,  defendant  seeks  to  have 
stricken  from  the  amended  petition.  Defendant  attacks  this 
averment  because  it  claims  it  is  irrelevant  and  immaterial  for 
the  reason  that  the  failure  of  the  defendant  to  do  the  specific 
things  set  forth  in  this  paragraph  of  the  amended  petition  neither 
charge  the  defendant  with  doing  a  ** willful  act/'  nor  with^^idd- 
lating  any  *' lawful  requirement/'  within  the  meaiiihg  (if  ^Se<f- 
tion  1465-76,  General  Code.  '  i  )   !w      ..u^  .  »,U4 

With  respect  to  the  first  contention  concerning  this  aV^hn^iii;, 
counsel  for  defendant  is  undoubtedly  correct,  when  we'  fcear  in 
mind  that  the  Legislature  has  defined  the  term' ** willful  act/' 
as  used  in  the  above  section,  as  * '  an  act  done  knowingly  arid  prii*- 
posely  with  the  direct  object  of  injuring  another."  We  can 
not  ignore  this  definition,  even  though  its  acceptance  means 
that  the  probability  of  any  Ohio  employer  ever  being  held*  lia- 
ble under  this  statute  for  a  ** willful  act'*  is  exceedingly  remote. 
Under  this  definition  of  the  term  ** willful  act,"  as  we  analyze 
it,  there  must  be  an  intentional  trespass  by  the  bmployer^  agaiiM 
the  person  of  the  employee,  under  circumstances'  which  would 

i 

fairly  import  criminal  as  well  as  civil  liability.  To  do  an  act 
purposely  means  to  do  it  intentionally,  not  accidentally  or  by 
chance.  It  imports  an  act  of  the  will,  intention,  a  design  ^6  ^© 
a  particular  thing  or  accomplish  a  specific  result.  Hence,  be- 
fore the  defendant  could  be  held  liable  under  Section  146o-76 
for  a  * '  willful  act ' '  the  plaintiff  must  prove  by  a  preponderance 
of  the  evidence  that  the  defendant,  or  some  officer  or  ageri^  bl 
the  defendant,  knowingly  and  purposely  permitted  ^he  elevator 
in  question  to  become  and  remain  unsafe  an^  un^uitablCx  2f\^g 
this  with  the  direct  object  in  view  of  injuring  plaintiff  or  somr 
other  person.  .      .!  i    ♦    .  i 

Even  conceding  that  the  purpose  for  which  the  act  is  done 
may  be  gathered  or  adduced  from  the  circumstances  under 
which  it  is  done,  which  is  ultimately  a  question  for  the  jury, 
we  are  nevertheless  of  the  opinion  that  only  in  a  very  excep- 
tional and  highly  unusual  case,  could  all  the  essential  elements 
of  the  above  definition  be  shown.  We  have  no  right,  however, 
to  assume  to  determine  from  a  mere  inspection  of  his  pleading, 
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what  facts  plaintiff  will  be  able  to  establish  when  his  case  comes 
on  to  be  heard  on  its  merits,  and  hence,  we  are  not  at  liberty  to 
foreclose  his  riglits  on  this  claim. 

We  come  now  to  the  second  contention  of  the  defendant.  Does 
the  plaintiff  show  a  violation  of  any  'lawful  requirement," 
within  the  meaning  of  Section  1465-76  in  the  paragraph  of  his 
amended  petition  set  forth  above.  Defendant  claims  that  he 
does  not)  and  directs  our  attention  to  the  case  of  American 
Wifodemvare  Co.  v.  Schorlin{j,  96  Ohio  St.,  305,  and  the  case 
of  Patten  v.  The  Alumirmm  Castings  Co.,  31  O.C.A.,  481.  In 
the  Schorling  case,  the  plaintiff,  an  employee  of  the  defendant, 
was  injured  by  reason  of  a  car  of  lumber  falling  on  him.  The 
defendant  has  complied  with  tne  Ohio  workmen's  compensation 
act.  The  plaintiff  alleged  that  his  injuries  were  due  to  the 
negligent  failure  of  the  defendant  to  comply  with  the  provisions 
of  Sections  871-15  and  871-16  of  the  C^eneral  Code,  and  claimed 
that  these  sections  imposed  lawful  requirements  upon  the  de- 
fendant within  the  meaning  of  Section  1465-76. 

Sections  871-15  and  871-16  provide  in  substance,  that  em- 
ployers shall  furnish  employees  with  safe  places  in  which  to 
work,  shall  furnish  and  use  safety  devices  and  safeguards  and 
do  everything  that  is  reasonably  necessary  to  protect  the  life, 
health,  safety  and  welfare  of  employees. 

In  the  Schorling  case  the  Supreme  Court  say,  page  325 : 

''We  are  convinced  the  term  'lawful  requirement,'  as  used 
in  the  constitutional  amendment  and  the  statutory  provisions 
involved  in  this  case,  was  not  intended  to  and  does  not  mean 
a  general  course  of  conduct,  or  those  general  duties  and  obli- 
gations of  care  and  caution  which  flow  from  the  relation  of 
employer  and  employee,  and  which  rest  upon  each  member  of 
the  community  for  the  protection  of  the  others." 

In  other  words,  the  Supreme  Court  decided  in  this  ease,  giv- 
ing its  decision  the  broadest  interpretation,  that  when  there 
is  a  general  duty  of  care  imposed  upon  the  employer  by  law, 
that  is  a  general  duty  not  to  be  negligent,  such  general  dut>' 
is  not  a  ''lawful  requirement"  for  the  protection  of  employees 
within  the  meaning  of  Section  1465-76,  but  where  an  employer 
is  required  by  a  statute  or  an  ordinance  or  an  order  of  the  In- 
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dustrial  Commission  to  do  a  specific  thing  or  to  adopt  a  specific 
safety  device  or  safegaard  for  the  protection  of  the  lives,  health 
and  safety  of  employees,  and  fails  to  comply  with  such  stat- 
ute, ordinance,  or  order,  such  employer  does  violate  a  'Uawful 
requirement/'  is  guilty  of  negligence  per  se,  and  is  liable  to 
an  employee  who  is  injured  by  reason  thereof  under  the  pro- 
visions of  ci^ection  1465-76. 

In  the  Patten  case,  the  plaintiff,  a  millwright,  was  injured 
while  engaged  in  the  work  of  painting  the  interior  of  defend- 
ant's  plant.  His  injury  occurred  by  reason  of  the  falling  of 
a  temporary  scaffold,  due  to  a  defective  plank  therein^  which 
scaffold  had  been  erected  by  plaintiff  and  his  fellow  workers  for 
the  purpose  of  doing  said  work.  The  defendant  had  complied 
with  the  provisions  of  the  workmens  compensation  act,  but  the 
plaintiff  elected  to  sue  his  employer  direct,  claiming  a  viola- 
tion of  a  lawful  requirement  by  the  employer.  To  establiah  his 
claim  plaintiff  relied  upon.  Section  12593  of  the  General  Code. 
No  claim  was  made  in  this  ease  that  Patten's  employer  had 
been  guilty  of  any  ** willful  act"  of  negligence. 

Section  12593,  General  Code,  reads  as  follows : 

'*  Whoever,  employing  or  directing  another  to  do  or  perform 
labor  in  erecting,  repairing,  altering  or  painting  a  house,  build- 
ing or  other  structure,  knowiugly  or  negligently  tfo^idir^i, 
erects  or  causes  to  be  furnished  for  erection  for  and  in  the 
performance  of  said  labor  unsuitable  or  improper  scaffolding, 
hoists,  stays,  ladders  or  other  mechanical  contrivances  which 
will  not  give  proper  protection  to  the  life  and  limb  of  a  per- 
son so  employed  or  engaged,  shall  be  fined  not  more  than  five 
hundred  dollars  or  imprisoned  not  more  than  three  months,  or 
both." 

In  the  court  of  common  pleas  of  Cuyahoga  county.  Patten 
recovered  a  verdict  for  $8,750  and  judgment  was  entered  in  his 
favor  for  that  amount.  This  judgment  was  reversed  by  the 
court  of  appeals  of  the  First  District,  sitting  by  designation  in 
Cuyahoga  county  in  the  Eighth  District,  for  the  reason  that 
Section  12593  did  not  impose  any  ''lawful  requirement"  on 
the  defendant  within  the  meaning  of  Section  1465-76;  this 
opinion  of  the  court  of  appeals  of  the  First  District  being  in 
direct  conflict  with  the  conclusions  reached  by  the  court  of  ap- 
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peals. pfithe  Eighth  District  in  the  previously  decided  Cuyahoga 
case  of  theXV^y.  of  Cleveland  v.  McLanahan  (not  reported),  the 
farmer  court  certified  the  Patten  case  to  the  supreme  court, 
where  it  .is  now  pending. 

.  In  the  McLanahan  case,  decided  November  20,  1918,  the 
plaintiff  recovered  a  judgment  in  the  common  pleas  court  for 
personal  injuries  which  he  sustained  from  a  defective  hoist  used 
by  the  city  in  constructing  a.  tunnel  from  the  shore  of  Lake 
Erie  to  a  crib  located  some  distance  out  in  the  lake.  McLana* 
han  was. working  for  the  city  and  the  city  denied  liability, 
maintaining  that  in  ^o  event  could  it  be. held  to  answer  in  dam- 
ages, at  the  suit  of  one  of  its  employees  for  the  reason  that  it 
was  protected  by  the  workmens  compensation  act.  McLanahan, 
however,  claimed  that  it  had  violattd  the  provisions  of  Sectior. 
"12593  tuproySJidL  hence  had  violated  a  lawful  requirement  within 
4he  ofneaning  of  Section  1465-7(i. 

iln  affirming  the  judgment  of  the  trial  court,  the  court  of  ap- 
'pealsf  say : . 

•'AH  that  the  jury  were  permitted  to  pass  upon  was  whether 
or  not  the  city  was  liable  to  the  plaintiff  under  the  provisions 
of  Section  12593,  General  Code.  Our  summary  of  conclusion 
upon  all  contentions  in  which  the  city  calls  in  question  the  ap- 
p^licability  di  this  section  to  the  case  in  hand,  and  the  propriety 
of  hearing  testimony  on  that  footing,  is  that  the  section,  as  ap- 
plied to  ihis.case,  is  a  '* lawful  requirement'*  within  the  meaning 
of  Section  29  of  the  workmens  compensation  act;  that  it  was 
within  the  constitutional  power  of  the  Legislature  to  pass  the 
section  to  that  effect;  that  the  case  of  American  Woodemoare 
Manufc^cturing  C^ompany  v.  Schorling,  96  Ohio  St.,  305,  does 
hot"  impair  the  effect  of  the  section,  so  as  to  affect  adversely 
to  the  plaintiff  below  the  judgment  upon  which  he  stands  in  this 
^proceeding;  that  the  court  below  rightly  allowed  testimony  to 
go  to  the  jury  in  support  of  claimed  liability  under  the  section 
'made,  and  properly  refused  to  construe  that  section  in  connec- 
tion with  Section  12593  as  it  was  requested  to  do  by  the  de- 
fendant, the  city  of  Cleveland.'' 

In  the  McLanahan  case  the  jury  found  that  the  hoist  in  ques- 
tion was  used  an  the  work  both  to  elevate  earth  and  to  carrj- 
the  workmen  from  the  pit  of  the  shaft  at  the  mouth  of  the 
tunnel  to  the  surface  of  the  ground  above,  and  that  said  hoist 
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was.  unsuitable  and  improper  and  was  likewise  defective  in  con- 
stroction.  A  motion  to  certify  this  case  was  overruled  by  the 
Supreme ,  Court,  and  hence  this  decision  has  at  least  the  tacit 
approval  of  that  court.  Section  .12593  was  in  no  manner  spe- 
cifically referred  to  or  passed  upon  in  the  Schorling  case,  and 
hence  will,  come  before  the  Supreme  Court  for  the  first  time  in 
the  Patten  case. 

In  the  ease  at  bar,  however,  the  plaintiff  Kuhn  does  not  ex- 
clusively base  his  right  to  maintain  this  action  upon  any  of  the 
statutes  involved  in  the  Schorling^  Patten  or  ^IcLanahan  .cases. 
He  has  in  support  of  his  action  apd  in  support  of  the  above 
averment  of  his  amended  petition,  what  none  of  the  above 
plaintiffs  had  to  support  their  claims,  and  that  is  the  provisions 
of  Section  1027  of  the  General  Code.  This  statute  requires 
owners  and  operators  of  shops  and  factories  to  do  certain  specific 
things  with  respect  to  the  machinery  and  equipment  used  in 
such  shops  and  factories  for  the  purpose  of  preventing  personal 
injury.  A  failure  on  the  part  of  the  employer  to  comply  with 
the  provisions  of  Section  1027,  General  Code,  is  negligence  per 
se.— Variety  Iron  &  Steel  Works  v.  Poak,  89  0.  S.,  297;  4c*- 
Hn  Stamp  Co.  v.  Kutz,  98  0.  S.,  61. 

Defendant  contends  that  there  is  nothing  in  the  amended 
petition  to  show  that  defendapt  is  the  owner  or  operator  of  a 
shop  or  factory,  and  hence,  Section  1027  is  not  applicable  to 
this  case.  We  believe,  however,  that  the  allegation  in  the 
amended  petition  that  **he  was  employed  by  the  said  defendant 
as  an  elevator  man  at  its  East  End  power  house  in  Cincinnati, 
Ohio,"  sufficiently  shows  that  his  place  of  employment  was  a 
shop  or  factory  within  the  meaning  of  Section  1002,  which  de- 
fines the  term  *' shops  and  factories." 

Paragraph  4  of  Section  1027  reads  as  follows: 

**They  shall  case  in  all  unused  openings  of  elevators  and 
elevator  shafts  and  place  automatic  gates  or  floor  doors  on  each 
floor  where  entrance  to  the  elevator  carriage  is  obtained.  They 
shall  keep  such  gates  or  doors  in  good  repair  and  examine  fre- 
quently and  keep  in  sound  condition  the  ropes,  gearing  and 
other  parts  of  elevators." 

If  the  duty  imposed  on  the  defendant  by  this  paragraph  is 
nothing  more  than  the  mere  general  duty  to  exercise  ordinan- 
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care  for  the  safety  of  the  plaintiff,  the  defendant  would  not  be 
guilty  of  negligence  per  se  if  he  failed  to  observe  its  require- 
ments. Schdl  V.  DuBais,  94  O.  S.,  93.  But,  as  shown  by  the 
authorities  hereinbefore  cited,  it  is  negligence  per  se  on  the 
part  of  the  employer  to  neglect  to  comply  with  the  provisions 
of  this  statute,  and  hence,  this  statute  does  something  more 
than  reitterate  the  general  common  law  duties  of  an  employer 
with  respect  to  his  employees.  In  our  opinion,  this  paragraph 
of  Section  1027  is  a  direct  order  to  the  defendant  to  do  a  specific 
thing,  to  adopt  specific  safety  devices  and  safeguards  for  the 
protection  of  its  employees.  Under  the  statute  the  defendant 
is  specifically  required  to  examine  its  elevators  frequently,  to 
keep  them  and  their  appurtenances  in  sound  condition,  and  if 
necessary,  to  remove  defective  parts  and  replace  them  with  sound 
parts  in  the  same  manner  that  it  would  be  specifically  required 
to  enclose  all  exposed  cogwheels  and  fly-wheels,  and  to  cover, 
cut-off  or  counter-sink  all  set  screws  and  to  guard  all  saws  and 
woodcutting  machinery  in  accordance  with  the  provisions  of 
other  paragraphs  of  this  statute,  and  not  merely  use  ordinary 
care  to  do  so. 

We  therefore  hold,  that  a  violation  of  any  of  the  provisions 
of  Section  1027  is  a  violation  of  a  ** lawful  requirement"  within 
the  meaning  of  Section  1465-76,  General  Code,  and  that  the 
averment  sought  to  be  struck  out  by  the  fifth  branch  of  defend- 
ant's  motion  is  properly  incorporated  in  the  amended  petition. 

Paragraph  4  of  the  defendant's  motion  is  also  overruled. 
As  to  paragraph  1,  2  and  3,  the  motion  is  granted.  With  re- 
spect to  1  and  2,  it  is  sufficient  to  remark  that  the  pleader  should 
state  the  facts  from  which  it  is  claimed  the  alleged  legal  duty 
arises.  If  the  legal  duty  claimed  does  not  arise  from  the  facts 
pleaded,  an  averment  by  the  pleader  that  it  does  so  arise  adds 
nothing  to  the  cause  of  action  attempted  to  be  set  forth,  and 
is  simply  surplusage  and  a  conclusion.  With  respect  to  3,  we 
will  state  that  it  is  not  proper  to  plead  either  fully  or  in  sub- 
stance the  general  statutes  of  the  state,  in  view  of  the  doctrine 
of  judicial  notice  pertaining  to  domestic  legislation. 

Inasmuch  as  there  is  no  reference  in  the  amended  petition 
to  any  municipal  ordinance,  or  to  any  order  of  any  state  board, 
the  motion  to  make  definite  and  certain  is  overruled. 
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FIXING  THE  PERIOD  OF  DISTRIBUTION. 

Common  Pleas  Court  of  Hamilton  C''>uuty. 

Mast  Patterson  Cotty  v.  Ankie  E.  Abthur  and  Miriam 

Baldwin. 

Decided,  April  15,  1921. 

WilU — Estates  Will  Not  he  Cut  Down  Because  of  Doults  or  Inferences 
— Title  Quieted  Against  the  Contingency  of  an  Executory  Devise. 

The  court  holds  that  the  executory  devise  based  upon  the  contingency, 
"should  my  daughter,  Mary,  die  without  issue  her  surviving,*'  was 
dependent  upon  her  death  occurring  before  she  arrived  at  the  age 
of  twenty  years,  the  point  of  distribution  provided  in  the  will, 
and  that  upon  her  arriving  at  the  age  of  twenty  she  took  an  abso- 
lute fee  simple  title. 

Charles  F.  Malsbary,  W.  A.  Hicks,  attorneys  for  plaintiff. 
Kramer  &  Bettman,  attorneys  for  defendants. 

Matthews,  J. 

This  is  an  action  to  quiet  the  title  to  certain  real  estate  owned 
by  William  G .  Patterson  at  the  time  of  his  death.  The  plaintifl 
alleges  that  she  is  the  owner  of  an  absolute  fee  simple  title  to 
said  real  estate.  The  defendants  admitting  that  the  plaintiff 
owns  a  fee  simple  title  claim  that  that  fee  simple  title  is  subject 
to  a  condition  subsequent  upon  the  happening  of  which  an  execu- 
tory devise  in  their  favor  takes  effect.  All  parties  claim  under 
the  wall  of  William  G.  Patterson,  and  the  issue  is  determinable 
only  by  a  construction  of  the  terms  of  that  will.  The  pro- 
visions thereof  necessary  to  be  construed  here  are  found  in  Items 
4,  5,  6,  7,  8,  and  11,  which  are  as  follows: 

**Item  4.  I  give,  bequeath  and  devise  to  my  beloved  wife, 
the  residence  at  No.  1732  Freeman  Avenue,  Cincinnati,  Ohio, 
for  her  use  and  enjoyment  during  her  natural  life. 

**Item  5.  I  give,  bequeath  and  devise  to  my  beloved  wife 
the  use  and  income  from  all  of  my  remaining  real  estate  until 
my  brioved  daughter  Mary  arrives  at  the  age  of  twenty  years. 
Item  6.    The  provisions  in  Item  3,  4,  and  5  to  my  beloved 
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^ife,  shall  be  in  addition  to  her  dower  right  in  my  estate,  but 
shall  be  in  lieu  of  all  other  demands  whicii  she  may  have  upon 
my  estate.  But  my  wife  shall  be  charged  with  the  oare,  support, 
maintenance  and  education  of  my  said  daughter  Mary,  until  she 
is  twenty  years  old  as  aforesaid. 

**Item  7.  Subject  to  the  life  estate  of  my  wife  in  No.  1732 
Freeman  avenue,  and  the  bequest  to  her  of  my  remaining  real 
estate  until  my  daughter  arrives  at  twent}*^  years  of  age,  I  give, 
bequeath  and  devise  all  real  estate  to  my  daughter  Mary,  to  her, 
her  heirs  and  assigns  forever,  to  ])e  conveyed  to  her  as  hereinafter 
provided. 

**Item  8.  Should  my  daughter  ]\Iary  die  without  issue  her  sur- 
viving, then  I  give  and  bequeath  to  my  beloved  wife  for  life  all 
real  estate  of  which  I  die  sei/.ed,  she  to  have  the  income  thereof 
as  long  as  she  may  survive  me.  Aud  at  her  death  I  give,  be- 
queath and  devise  to  my  beloved  sister,  Mary  Jane  Arthur,  of 
Williamette,  near  Chicago,  Illinois,  the  real  estate  known  as  951 
Findlay  street,  Cincinnati,  Ohio,  and  to  my  beloved  niece  Mary 
Jane  Greason  of  Covington,  Kentucky,  the  premises  known  as 
Nos.  1401  and  1403  John  street,  Cincinnati,  Ohio^  and  to  my 
beloved  niece  Sarah  A.  Mitchell,  of  Wichita,  Kansas,  tlie  prem- 
ises known  as  No.  3405  John  street  and  1732  Freeman  avenue, 
Cincinnati,  Ohio,  to  each  of  them  their  heirs  and  assigns  forever. 

**Item  11,  I  hereby  bequeath  and  devise  to  Philip  l?oettinger, 
as  trustee,  all  of  mj^  real  estate  to  be  hold  and  administered  my 
said  trustee  in  trust  for  my  beloved  wife  until  my  daughter' 
Mary  shall  arrive  at  the  age  of  twentv  years.  When  my  daughter 
shall  arrive  at  twenty  years  oi  age,  then  my  said  trustee  shall 
convey  to  her  real  estate  in  accordance  with  the  provisions  of 
my  will  aforesaid.  Should  my  daiij^chter  not  live  until  she  ar- 
rives at  twenty  years  of  age  and  decease  before  that  time  without 
issue  her  surviving,  then  my  said  trustee  shall  hold  and  admin- 
ister the  real  estate  so  devised  to  him  during  the  life  of  my  wife, 
paying  the  net  income  to  her  from  time  t(»  time  as  she  may  re- 
quire, and  at  her  death  he  shall  convey  to  my  sister,  Mary  Jane 
Arthur,  to  my  niece,  ]\Iary  Jane  Greason,  and  to  my  niece.  Sarah 
A.  Mitchell,  or  their  heirs  if  they  do  not  survive,  the  real  estate 
respectively  devised  to  them.  I  denre  that  my  daughter  shall 
make  her  home  with  my  beloved  wife,  and  \  request  both  my 
wife  and  daughter  to  take  counsel  from  my  said  trustee,  Philip 
Roettinger,  as  they  may  need  advice  from  time  lo  time.  I  have 
full  confidence  in  the  discretion  and  integrity  of  my  said  trustee, 
and  request  him  especiallv  to  take  an  interest  in  my  daughter 
during  her  minority." 
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At  the  time  this  will  was  executed  the  plaintiff,  who  waj# 
the  testator's  daughter,  was  twelve  years  of  age.  and  she  arrived 
at  the  age  of  twenty  years  on  June  11 ,1913.  It  is  the  claim  of 
the  plaintiff  that  the  testator  by  the  language  in  Item  S,  **ShoulJ 
my  daughter  Mary  die  without  issue  her  suvnving''  meant  when 
taken  in  conjunction  with  the  other  provisions  of  the  will  abovt 
quoted,  that  the  executory  devise  dependent  upon  that  contin- 
gency was  only  to  take  effect  in  the  event  of  her  death  before 
arriving  at  the  age  of  twenty  >'ears,  whereas  it  is  the  contention 
of  the  defendants  that  there  is  no  Innguage  found  in  said  pro- 
visions qualifying  the  terms  of  Item  8,  and  that  the  natural  jm- 
port  of  the  language  used  in  Item  8  is  that  the  executory  de\'i- 
vises  were  to  take  effect  upon  the  death  of  the  daughter  without 
issue  her  surviving,  no  matter  when  tlial  event  occurred. 

The  fundamental  rule  universally  recognized  by  the  courts  in 
the  construction  of  wills  is  that  the  intention  of  the  testator  as 
expressed  governs.  The  are,  however,  certain  well  recognized 
secondary  rules  for  the  purpose  of  acertaining  the  intent  im- 
bedded in  the  language  of  a  will.  One  of  these  secondary  rules 
is  stated  in  Collins  v.  Collins,  40  O.S.,  353,  at  364  and  365,  in  this 
language : 

'*  *It  is  the  rule  of  the  courts,  in  constming  written  instru- 
ments, that  when  an  interest  is  given  or  an  estate  conveyed  in 
one  clause  of  the  instrument  in  clear  and  decisive  terms,  such 
interest  or  estate  can  not  be  taken  away  or  cut  down  by  raising 
a  doubt  upon  the  extent  and  m'^aning  and  application  of  a  subsrs- 
quent  clause,  nor  by  inference  therefrom,  nor  by  any  subsequent 
words  that  are  not  as  clear  and  decisive  as  the  words  of  the  elause 
gi\dng  the  interest  or  estate."' 

And  another  rule  is  as  stated  in  Biprce  v.  Biercc,  41  0.  S.,  241, 
at  256,  as  follows: 

"The  policy  of  Ohio  law  is  unfavorable  to  entails.  Is  it  not 
also,  so  unfavorable  to  provisions  *  tying'  up  property  that  it 
will  not  by  liberal  construction  create  such  limitations?" 

Analyzing  the  provisions  of  this  will  we  find  that  by  Item  7 
the  plaintiff  was  given  the  absolute  fee  simple  estate  in  this  lan- 
guage: '*I  give,  bequeath  and  de\ase  all  real  estate  to  my  daugh- 
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ter  Mary,  her  heirs  and  assigns  forever,  to  be  conveyed  to  her  as 
hereinafter  provided. ' '  It  would  not  be  possible  to  use  language 
more  clearly  and  positively  devising  a  Fee  simple  estate.  Do 
the  subsequent  provisions  in  the  will  cut  down  or  limit  this  es- 
tate, and  if  so,  to  what  extent  ?  If  they  do  it  is  dear  from  the 
subsequent  terms  of  the  will  that  to  the  extent  of  the  change  ai« 
absolute,  vested  fee  simple  estate  is  divested  and  a  contingent 
executory  estate  is  substituted. 

It  will  be  noted  that  Item  7  refers  to  the  fact  that  the  estate 
given  to  the  plaintiff,  that  is  the  estate  to  lier,  her  heirs  and  ad- 
signs  forever,  was  to  be  conveyed  to  her  *'as  hereinafter  pro- 
vided." The  provision  for  conveyance  thereafter  provided  is 
found  in  Item  11,  and  that  copveyance  wr^  to  take  place  upori 
the  arrival  of  the  daughter  at  the  a^e  of  twenty  years,  and  in 
the  event  of  her  death  prior  to  that  time  witiiout  issue,  the  trus- 
tee was  to  hold  the  real  estate  during  the  lifetime  of  the  testa- 
tor's wife,  and  then  convey. 

In  the  case  of  Sinton  v.  BGijd,  19  0.  S.,  30.  it  was  held  as  state<! 
in  the  syllabus: 

**In  the  construction  of  wills,  words  of  survivorship  should 
be  referred  to  the  period  appointed  by  the  will  for  the  payment 
or  distribution  of  the  subject-matter  of  the  gift,  unless  a  con- 
trary intention  is  evidenced  bj'  the  language  of  the  wiLl.*' 

This  principle  was  applied  in  the  ease  of  P^tidleton  v.  Bowler, 
27  Weekly  Law  Bulletin,  313,  affirmed  by  the  Supreme  Court 
without  report  in  54  0.  S.,  fiTL  in  Miller  v.  Miller,  10  N.  P 
(N.S.),  o30,  affirmed  by  the  Supreme  Court  without  report  in 
88  O.  S.,  563,  in  Wood  v.  Wo  4,  22  N.P.(\.S.),  302,  and  in  the 
more  recent  case  of  Cavanaugh  v.  Rexcr,  23  N.P.(N.S.)»  60. 

In  Pendleton  v.  BonVer.  'ivpra,  the  court  enters  into  an  ex- 
haustive review  of  all  the  eas-  s  at  that  time  upon  this  subject, 
and  at  page  320  says: 

*'If  we  go  back  now  to  the  controlling  authorities  in  which 
the  construction  of  the  words  'die  without  issue'  has  arisen,  we 
shall  find  that  the  provisions  oi  this  vnll  as  to  the  personal  prop- 
erty point  to  what  is  called  a  period  (  ^  *lisi<ihuHon  at  the  death 
of  the  wife  Anne,  and  that  when  such  a  period  is  found  in  a  will 
the  proper  construction  of  it  is  that  the  words  'die  without 
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issue'  are  to  be  referred  to  the  period  during  the  life  of  the  wife 
Anne.'* 

And  the  court  held  that  where  there  was  such  a  point  of  distri- 
bution found  in  the  language  of  the  will  the  rule  stated  in  PariyJi 
V.  Ferris,  6  0.  S.,  574,  did  not  apply  for  the  reason  that  the  tes- 
tator, by  providing  for  a  period  of  distribution  prior  to  the 
ddath  of  a  beneficiary,  had  shown  his  intention  to  limit  the  ordi- 
nal^ meaning  of  the  words  "die  without  issue"  so  as  to  require 
that  eontingenicy  to  happen  before  the  period  of  distribution 
arriv€<s. 

The  i'esult  of  the  decisions  construing  wills  containing  similar 
provisions  is  stated  in  Underbill  on  Wills,  at  465  and  466,  in  this 
wise:-^ 

**S6,  also,  if  the  testator  has  given  a  vested  remainder  to  A, 
which  he  has  expressly  directed  is  to  be  as^signed  or  transferred 
to  him  after  the  termivation  of  a  life  estate  in  B,  with  a  devise 
over  toC  upon  A's  death  without  issue,  it  will  be  held  that  A's 
death  wSthout  issue  during  the  life  of  B  was  intended,  and  if  A 
shall  survive  B  he  will  at  once  take  an  absolute  and  indefeasi- 
ble interest." 

The  author  has  collected  the  authorities  in  support  of  the  text 
in  a  footnote. 

Applying  these  collateral  rules  of  construction  to  the  terms  of 
the  will  in  question  leads  to  the    conclusion  that  the   testator 

has  by  his  own  language  contained  in  Items  7  and  11  of  the  will 
limited  the  natural  and  ordinary  meaning  of  the  words  used  in 

Item  8,  so  as  to  require  the  contingency  of  his  daughter  Mary 
** dying  without  issue  her  surviving- '  to  take  place  prior  to  said 
daughter's  arrival  at  the  age  of  twenty  years  in  order  for  her 
estate  to  be  divested  and  that  of  the  defendants  to  take  effect. 
A  period  of  distribution  is  fixed  at  that  time  by  Item  11,  and  by 
Items  7  and  11  the  daughter  is  then  to  receive  a  deed  for  and 
enter  into  possession  of  the  estate  devised  to  her  by  Item  7.  Ac- 
cording to  the  authorities  that  is  the  time  fixed  for  the  vesting 
of  the  estate  provided  for  in  the  will.  Independently  of  all 
rules  of  construction,  a  reading  of  all  the  provisions  of  this  will 
leads  the  court  to  the  same  conclusion.  By  Item  7  the  daughter  is 
given  the  absolute  fee  simple  estate,  and  that  estate  was  to  be 
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conveyed  to  her  **as  hereinafter  provided."  By  Item  11  it  was 
provided  that  the  conveyance  to  her  was  to  be  made  upon  her 
arrival  at  the  age  of  twenty  years;  and  by  Item  11  that  convey- 
ance was  to  be  made  ''in  accordance  with  the  provisions  of  m^* 
will  aforesaid/'  In  the  opinion  of  the  irourt  Ihe  ordinary  cov 
struction  of  that  language  in  Item  11,  is  that  it  refers  to  the 
language  in  Item  7,  and  the  convej'anee  referred  to  in  Item  7 
is  that  provided  for  in  Item  11 ;  and  it  would  net  be  possible  for 
the  conveyance  provided  in  Item  11  to  transfer  the  estate  de- 
vised in  Item  7  other  than  by  giving  to  the  daughter  an  abso- 
lute fee  simple  estate.  A  conveyance  by  the  trustee  to  the 
daughter  of  a  defeasible  fee  simple  estate  would  not  satisfy  the 
terms  of  Item  7.  Furthermore,  it  appears  by  the  terms  of  Item 
11  that  the  testator  provided  for  the  estate  to  be  held  in  trust 
until  the  happening  of  contingencies.  If  the  daughter  lived  to 
be  twenty  years  of  age  the  trust  estate  was  to  terminate  then  and 
a  conveyance  made  to  her.  If  she  did  not  live  to  be  twenty 
years  of  age  and  died  before  that  time  without  issue  her  surviv- 
ing, the  trust  was  to  continue  during  tlie  lifetime  of  the  testator's 
wife,  and  upon  her  death  ihe  trustee  was  to  make  the  conveyance 
to  those  then  entitled  in  fee  simple. 

If  the  construction  urged  by  the  defendants  was  adopted  the 
court  would  be  required  to  say  that  the  testator  provided  for  the 
holding  of  the  estate  in  trust  for  his  widow  in  the  event  the 
daughter  died  without  issue  before  reaching  the  age  of  twenty 
years,  but  that  if  she  died  without  issue  after  arriving  at  that 
age,  then  there  wlas  to  be  no  trast  estate  in  favor  of  the  wife, 
and  that  the  wife  should  thereupon  enjoy  a  life  estate  without 
the  intervention  of  a  trustee. 

If  there  was  a  reason  for  creating  a  trust  estate  in  favor  of 
the  wife  in  the  event  the  daughter  died  before  reaching  the  age 
of  twenty  years,  it  seems  to  the  court  that  the  same  reason  would 
exist  in  the  event  the  daughter  died  after  arriving  at  the  age  of 
twenty  years ;  and  the  court  can  see  in  this  situation  confirmation 
of  the  construction  to  which  the  court  is  lead  by  the  application 
of  the  rules  of  construction  heretofore  referred  to. 

For  the  foregoing  reasons  it  is  the  opinion  of  the  court  that 
upon  the  arrival  of  the  plaintiff  at  the  age  of  twenty  years,  an 
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absdlute^state  in  fee  simple  vested  in  her;  that  the  contingency 
upon. which'  the  defendants  were  to  have  an  estate  by  way  of  ex- 
ecutory'devise  can  not  possibly  happen,  for  the  reason  that  thi* 
tiihe  Within  which  it  was  to  happen,  if  at  all,  has  expired,  and 
thait  therefore  the  plaintiff  is  entitled  to  have  her  title  quieteo 
asrainst  the  claims  of  the  defendants. 


i  ■-' 


TEST  AS  TO  WHETHER  FIVE  OR  MORE  ARE  EMPLOYED. 

Court  of  Common  Pleas  of  Franklin  County. 

State  ex  rel,  etc.,  v.  Michael  Derrer,  et  al. 

Decided,  1919. 

Workmen's  Compensation — Construction  of  the  Phrase  "five  or  More'* 
Employees — Two  Operatitig  a  Farm  Constitute  a  Partnership, 

1.  Where  iwo  sons  carry  on  the  farm  of  their  father,  under  an  agree* 
ment  to  pay  him  6ne-third  of  the  profits  as  rent,  their  relation 
constitut^s  a.  partnership. 
.  2.  In  order  to  come  within  the  workmen's  compensation  law,  an  em- 
ployer must  have  in  his  service  five  or  more  men  under  a  con- 
tract for  continuous  service  of  a  character  necessary  to  the  regular 
cc^nduct  of  the  business;  and  where  only  four  are  employed  reg- 
!  -lilarly  and  a  fifth  intermittantly  a  case  is  not  presented  under  the 
compensation  law. 

*  AArmed  by  the  Court  of  Appeals  in  an  unreported  opinion;  cause 
certified  by  the  Court  of  Appeals  to  the  Supreme  Court,  which  af- 
firmed the  Judgment  of  the  Court  of  Appeals,  101  O.  S..  498. 

KiNKEAD,   J. 

The  first  question  considered  is  the  claim  of  partnership.  The 
two  sons  occupied  the  father's  farm  in  the  business  of  farming 
and  dairying,  paying  one-third  of  the  profits  of  the  business  to 
their  father.  The  conchision  is  that  then*  was  a  partnership. 

The  next  question  is  whether  defendants  had  in  their  servicvj 
five  or  more  workm(»n  or  operatives  rerrularly  employed,  under 
any  contract  of  hire. 

We  formed  the  opinion  at  the  hearin«r  of  the  case  and  upon 
the  evidence  that  the  tost  of  the  statute  imposing  the  obligations 
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of  the  compensation  law  was  that  a  firm  must  have  in  its  ser- 
vice five  or  more  workmen  or  operatives  regularly  employed 
under  a  contract  of  hire  continumisly  or  regularly;  that  is,  the 
necessities  of  the  business  must  require  five  or  more  men  to  be 
regularly  and  continuously  employed  and  not  merely  casually 
employed;  that  is  regularly  employed  every  year  for  a  regular 
and  specific  purpose  which  was  an  absolute  necessary  require- 
ment of  the  business,  as  distinguished  from  a  casual,  unex- 
pected, uncertain  employment,  or  one  which  was  unexpected  or 
only  occasional.  It  must  require  five  men  all  the  time  or  reg- 
ularly in  the  necessary  conduct  of  the  business. 

Only  four  men  were  regularly  employed  throughout  the  year; 
part  of  the  time  »  fifth  man  was  employed ;  but  only  for  extra 
or  special  work  at  special  periods  of  time ;  and  his  employment 
was  casual. 

The  character  of  the  employment  and  work  rather  than  the 
duration  of  the  services  constitutes  the  test  of  whether  the  em- 
ployment is  regular  or  casual. 

There  must  be  a  uniform  practice  or  rule  to  employ  a  mai. 
for  the  particular  service  as  a  universal  essential  practice  n* 
the  conduct  of  the  business,  which  regular  and  particular  ser- 
vice is  uniformly  essential  in  the  conduct  of  the  business,  and 
not  merely  occasional. 

At  the  time  of  trial  of  this  case  it  seemed  clear  to  the  court 
that  the  facts  developed  by  the  evidence,  and  the  proper  deduc- 
tions therefrom  that  this  case  did  not  come  within  the  comx)en- 
sation  law.  On  further  and  maturer  consideration  of  the  rec- 
ord and  the  arguments  of  counsel  we  adhere  to  our  conclusions 
formed  at  trial,  the  finding  and  judgment  being  that  the  relator 
has  not  made  a  case. 

The  finding  and  .i"dgment  is  in  favor  of  defendants. 
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PARTITION  OF  UFE  ESTATES. 

Common  Pleas  Court  of  Hamilton  County. 

Sarah  Bachscheidkr  v.  Nicholas  Bachscheidbb  et  al. 

Decided,  April  Term,  1925. 

Duration  of  EstaVi  not  a  Test  as  to  Right  of  Partition — But  may  De- 
termine the  Character  of  Paitiiior.  to  he  Decreed. 

An  owner  for  life  of  an  undivided  Interest  In  real  estate  may  compe' 
partition,  but  the  decree  will  be  !lmUcd  to  partition  of  the  life 
estate  and  can  not  extend  to  the  entire  fee  simple  title,  unless  ono 
or  more  of  the  owners  of  the  fee  Join  In  a  prayer  for  partition 
of  the  fee. 

John  A.  Scanlon,  for  plaintiff. 
Burch  dt  Peters,  contra. 

Matthews,  J. 

This  is  an  action  in  partition.  The  plaintiff  alleges  that  she 
is  the  owner  of  an  undivided  one-third  interest  for  her  life  time 
in  the  premises  described. 

The  defendants  own  the  entire  fee  simple  title,  subject  only 
to  the  plaintiff's  life  estate.  They  have  demurred  to  the  plaint- 
iff's petition  on  the  ground  that  the  owner  of  a  life  estate  in  an 
undivided  interest  is  not  entitled  to  maintain  an  action  in  par- 
tition. 

Section  12026,  General  Code,  provides  that. 


''Tenants  in  common  and  coparceners,  of  any  estate  in  lands, 
tenements,  etc.,  may  be  compelled  to  make  or  suffer  partition." 


It  seems  to  the  court  clear  from  this  language  that  if  the 
plaintiff  and  the  defendants  are  cotenants,  and  the  plaintiff  has 
a  present  right  to  possession,  right  to  partition  exists.  Tabler 
v.  Wiseman,  2  Ohio  St.,  208,  at  211.  The  statute  does  not  limit 
the  right  of  partition  to  tenants  in  common  who  own  the  fee 
simple  titles,  nor  does  it  limit  it  to  tenants  in  common  whose 
estates  are  of  the  same  duration.  The  only  condition  imposed 
by  the  statute,  as  construed  in  Tabler  v.  Wiseman^  which  was 
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approved  and  followed  in  Eberle  v.  Gaier,  89  Ohio  St.,  118,  is, 
that  the  plaintiif  and  defendants  shall  be  cotcnants,  and  the 
plaintiff  entitled  to  possession  so  that  the  decree  might  operate 
upon  the  present  possession. 

In  Pomeroy's  Equity  Jurisprudence,  Vol.  5,  2  ed..  Section 
2131,  at  page  4799,  it  is  said : 

'*  A  tenant  for  life  or  for  years  may,  either  at  law  or  in  equity, 
enforce  partition  of  the  particular  estate,  and  in  equity  may 
make  the  owners  of  the  future  estate  parties,  and  have  such  a 
decree  as  will  fairly  adjust  all  the  interests  in  the  estate." 

It  seems  to  have  been  uuifonnlv  held  that  a  co-tf-nant  of  an 
estate  for  years,  for  life,  or  of  any  other  estate  in  lands,  misrht 
compel  partition,  and  the  language  of  our  own  statute  expressly 
authorizes  it. 

A  question  of  somewhat  more  difficult  determination  is  as 
to  the  extent  of  the  title  to  be  partitioned,  in  the  event  that  the 
plaintiff  owns  less  than  the  entire  fee  simple.  Tiie  question 
stated  concretely,  is,  can  the  plaintiff,  owning  a  life  estate  in 
an  undivided  one-third  of  the  property,  compel  a  partition  of 
the  entire  fee  simple  title?  Assuming  that  the  plaintiff  has 
a  right  to  compel  partition  of  the  estate  to  the  extent  that  she 
holds  the  title  in  common  with  the  defendants,  has  she  the  right 
to  cut  the  title  bevond  her  own  estate  and  to  the  limit  of  the 
fee  simple  estate  in  remainder  held  by  the  defendants?  It  is 
clear  that  if  an  actual  partition  were  made,  its  effect  would  be 
only  to  give  to  the  plaintiff  a  life  estate  in  severalty  in  one-third 
of  the  property,  and  would  not  affect  the  title  beyond  the  life 
estate.  Has  she  a  right  to  compel  a  sale  of  the  entire  fee  sim- 
ple estate  and  secure  the  estimated  value  of  her  life  estate  in  an 
undivided  one-third,  out  of  the  proceeds  of  sale  ? 

In  the  case  of  Baring  v.  Nash,  1  Vesey  and  Beames's  Re- 
ports, 550,  the  plaintiff  alleged  in  his  bill  that  he  was  a  lessee 
in  possession  of  an  undivided  one-tenth  part  of  certain  prem- 
ises for  the  remainder  of  a  term  of  five  hundred  years,  and 
that  the  defendants  were  seized  in  fee  simple,  or  **  otherwise 
l^ell  entitled  to  nine  other  tenth  parts  of  the  same  property." 
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The  defendants  demurred  to  the  bill  on  the  ground  that  their 
title  was  not  set  out  with  suflfieient  certainty,  and  it  was  argued 
that  it  did  not  appear  that  the  parties  owned  the  fee  simple 
estate  and  that  partition  could  not  be  ordered.  The  court  at 
page  552,  says: 

**The  other  ground  of  demurrer,  alleged  ore  tenus,  brings 
forward  a  much  more  important  question,  whether  a  bill  for 
partition  can  be  maintained  by  a  person,  having  only  a  limited 
interest,  by  a  term  of  five  hundred  years  in  one-tenth  part. 
*  •  *  It  is  said,  that  without  the  owner  of  the  inheritance 
of  this  tenth  part,  in  which  the  defendant  has  the  term,  the 
court  has  not  before  it  all  the  parties  interested  in  the  subject ; 
and  therefore  can  not  make  an  effectual  decree  for  a  complete 
partition  of  the  whole  estate,  binding  all  parties  interested  in 
the  estate.'* 


And  on  page  553,  the  court  says : 


It  is  clear,  the  absolute  owner  of  a  tenth  part  may  compel 
the  owners  of  the  other  nine  to  concur  with  him;  and  there 
would  be  no  objection  from  the  minuteness  of  this  interest,  the 
inconvenience,  or  the  reluctance  of  the  other  tenants  in  common, 
if  no  objection  could  be  taken  to  the  plaintiff's  title:  partition 
being  matter  of  right:  whatever  may  be  the  inconvenience  and 
difficulty  •  •  •  and  the  habit  of  the  court  is  not  to  give 
costs  to  the  hearing,  and  to  divide  the  expense  of  the  convey- 
ance and  partition  in  proportion  to  the  interests. 

'*The  question  is,  whether  the  lessee  for  years  of  one-tenth 
part  has  the  same  right  and  equity  against  the  owner  of  the 
inheritance  of  that  tenth;  and  clearly  the  lessee  has  not  the 
same  right  to  compel  that  owner  to  concur.  As  between  the 
lessee  and  the  remainder-man  in  fee  they  are  not  as  tenants  in 
common.  They  between  them  represent  the  absolute  interest 
in  that  tenth  part;  but  each  has  a  separate,  independent  in- 
terest; and  the  proceeding  of  the  one  can  neither  avail,  nor 
bind,  the  other.  As  the  owner  of  the  inheritance  therefore  can 
not  be  compelled  to  join  at  the  instance  of  the  lessee,  a  perma- 
nent partition  can  not  take  place,  if  the  owner  of  that  tenth 
part  will  not  concur.  If  therefore  he  was  a  party  no  relief 
could  be  prayed  against  him;  nor  would  he  be  bound  by  tlie 
partition:  or  any  right  of  his  precluded  to  consider  the  free- 
hold as  undivided  notwithstanding  any  division  of  the  tempo- 
rary interest.  For  that  purpose  the  owner  of  the  inheritance; 
of  this  share  is  not  a  necessary  party, 
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**  Still,  however,  the  question  remains,  whether  the  owner  of 
the  inheritance  not  being  a  party,  a  court  of  equity  will  grant 
a  partition  at  the  instance  of  the  lessee  for  years.    •    •    * 

*' Therefore  both  upon  principle  and  authority  this  plaint- 
iff's title  to  the  term  being  clear,  and  liable  to  no  objection, 
he  is  under  no  necessity  of  making  the  owner  of  the  inheritance 
of  this  tenth  share  a  party;  nor  would  it  be  proper  to  do  so; 
against  whom  no  relief  could  be  had,  and  the  discovery  would 
be  useless.  The  plaintiff  is  therefore  entitled  to  the  same  par- 
tition here  to  which  he  would  clearly  under  the  statute  be  en- 
titled at  law/' 

In  Jameson  v.  Hayxvard,  106  Cal.,  682;  also  reported  in  46 
American  Rep.,  268,  it  was  held,  as  stated  in  the  syllabus : 


''Where  there  is  an  estate  for  years  in  real  property  held 
in  cotenancy  by  the  parties  to  the  action  and  a  reversion  held 
by  one  of  them  only,  the  partition  must  be  limited  to  the  es- 
tate for  years,  and,  though  partition  can  not  be  made  otherwise 
than    by  sale,  it  can  not  include  the  reversionary  estate." 

On  page  270  the  court  says: 

**The  power  of  the  court,  in  case  a  sale  becomes  necessary,  is 
not  greater,  nor  its  discretion  to  be  exercised  different,  than  in 
cases  where  a  partition  is  made.  It  would,  we  think,  hardly  be 
contended  in  this  case  that,  if  the  court  had  ordered  a  parti- 
tion of  the  rights  of  the  parties  to  the  property  as  tenants  for 
years,  that  it  would  have  been  incumbent  on  it,  or  even  proper, 
to  have  awarded  to  either  plaintiff  or  defendant  Brown  any 
share  or  interest  with  Hayward  in  the  reversion.  It  is  hard 
to  comprehend  how  it  becomes  any  more  proper  to  do  so  in 
the  case  of  a  sale." 

It  is  true  that  in  Morgan  v.  Staley  et  al,  11  Ohio  389,  it 
was  held  that  the  owner  of  a  life  estate  in  the  entire  premises, 
who  also  owns  an  undi\dded  interest  in  fee  in  the  remainder 
could  compel  partition.  But,  in  that  case  the  question  was  not 
as  to  whether  there  was  to  be  a  temporary  or  permanent  parti- 
tion, but  whether  the  plaintiff  was  entitled  to  maintain  the  ac- 
tion at  all.  If  the  plaintiff  was  entitled  to  maintain  the  action. 
then  of  course,  the  decree  for  partition  would  necessarily  be 
co-extensive  with  the  duration  of  plaintiff's  title,  and  inasmuch 
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as  the  plaintiff  had  the  complete  fee  simple  title  in  an  undi- 
vided interest,  it  was  the  entire  fee  simple  title  that  was  par- 
titioned. 

In  the  case  of  Metcalf  v.  Miller,  96  Mich.,  459,  at  462,  the 
court  says: 

**The  owners  of  the  life-estate  are  holders  as  tenants  in  com- 
mon, and,  as  between  them,  partition  may  be  had;  but  it  does 
not  follow  that  either  is  entitled  to  a  partition  as  against  the 


reversioners." 


In  Fitts  V.  Craddock  (144  Ala.,  439),  113  Am.  St.  Rep.,  53, 
the  title  was  originally  owned  jointly  by  Berry  and  Craddock, 
each  owning  an  undivided  one-half  interest.  The  complain- 
ant acquired  Berry's  interest.  Craddock  died  leaving  a  will  by 
which  he  devised  to  his  wife  a  life  estate  in  the  property  and 
a  remainder  to  others,  who  were  made  parties  respondent  to  the 
bill.  The  complainant  acquired  the  life-estate  in  an  equal  half 
interest,  and  then  filed  the  suit  for  partition.  The  court  held 
that  the  plaintiff  was  entitled  to  compel  partition,  and  of  course, 
adopted  the  same  reasoning  as  that  found  in  the  opinion  in  Mor- 
gan V.  Staley,  supra,  and  inasmuch  as  the  plaintiff  owned  the 
entire  fee  simple  title,  the  decree  was  that  the  entire  fee  simple 
title  should  be  partitioned.  In  an  annotation  to  this  case  on 
page  256,  it  is  said: 

'*A  cotenant  of  an  estate  in  possession,  though  less  than  in 
fee,  is  generally,  if  not  invariably,  entitled  to  maintain  a  suit 
for  partition,  but  his  suit  can  not  affect  estates  in  remainder 
or  reversion  unless  specially  authorized  by  statute.  ♦  *  * 
In  a  few  of  the  states,  as  appears  by  the  opinion  in  the  prin- 
cipal case,  such  right  has  been  created  by  statute,  and  therein 
a  tenant  of  an  estate  in  possession  may  compel  a  partition  bind- 
ing all  interested,  whether  in  possession,  reversion  or  remainder." 

The  textwriters,  among  whom  is  Tiffany,  state  in  general 
terms  that  a  life  tenant  may  compel  partition  against  all  par- 
ties,  including  remaindermen.  They  do  not  usually  indicate 
whether  the  rule  announced  is  the  I'esult  of  statute  or  otherwise, 
and  the  cases  cited  in  support  of  the  text  were  collected  without 
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(liscrirnination.  Of  the  cases  cited  by  Tiffany  (2nd  Ed.)  Sec. 
204  at  page  715 ;  Gayle  v.  Johnson,  80  Ala.,  273 ;  Shaw  v.  Bur», 
84  Ind.,  528;  Carneal  v.  Lynch,  91  Va.,  114,  support  the  text 
and  hold  that  on  the  petition  of  a  life  tenant  the  entire  fee 
simple  may  be  aparted.  In  McQueen  v.  Turner,  91  Ala.,  273, 
Rcinders  v.  Koppebnan,  68  Mo.,  482,  and  Brevoort  v.  Brevoort, 
70  N.  Y.,  136,  also  cited,  tlie  plaintiff  owned  a  title  in  fee  to  a 
part,  and  therefore  are  not  authority  for  the  text  statement; 
Eversole  v.  Combs,  130  Ky.,  82,  also  cited,  decides  exactly  the 
contrary  of  the  text;  Palenthorpe  v.  Palenthorpe,  194  Pa.,  270, 
was  decided  under  a  statute  expressly  authorizing  a  life  ten- 
ant to  compel  complete  partition.  In  Field  v.  Letter,  16  Wyo., 
1,  the  possessory  title  was  actually  partitioned  and  the  question 
of  partitioning  the  remainder  in  fee  was  not  decided,  but  the 
court  did,  at  page  44,  cite  Metcalfe  v.  Miller,  supra,  with  ap- 
proval. The  only  other  case  cited  by  Tiffany  is  Gaskell  v. 
Gaskell,  6  Sim.  (Eng.  Ch.),  643,  in  which  pgirtition  was  not 
granted  as  a  matter  of  right,  but  the  case  was  referred  to  the 
master  to  determine  whether  a  sale  and  reinvestment  of  the 
proceeds  upon  the  same  limitations  would  be  for  the  benefit  of 
the  owners  of  the  future  estate.  The  court  did  not  refer  to 
Baring  v.  Nash,  supra,  although  it  had  been  decided  only  twenty- 
five  years  previously  by  the  same  court,  and  it  is  manifest  that 
the  two  cases  were  not  regarded  as  similar  by  the  court. 

The  authorities  on  this  subject,  it  will  be  seen,  are  conflicting. 
There  is  no  Ohio  case  exactly  in  point.  If  a  life  tenant  in  part 
can  compel  partition,  then  a  lessee  for  a  year  may  do  so.  The 
result  would  be,  that  whenever  an  owner  of  the  fee  leased  the 
premises  he  would  run  the  risk  of  having  the  leasehold  pass  into 
the  ownership  of  two  or  more  in  common  and  then  being  com- 
pelled to  suffer  partition  of  the  entire  fee  simple  title.  It  seems 
to  the  court  that  this  would  not  be  desirable,  nor  in  accord  with 
the  theory  of  partition,  and  is  not  supported  by  the  better  rea- 
soned decisions.  The  rights  of  the  life  tenant  are  fully  pro- 
tected by  permitting  him  to*  compel  partition  of  the  life  estate, 
and  if  the  circumstances  are  such  that  he  believes  the  entire  fee 
should  be  sold,  by  proceeding  under  Section  11925,  General  Code, 
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to  sell  the  entire  fee,  not  as  a  matter  of  right,  but  in  the  event 
the  court    find  it  would  be  beneficial  to  sell  it. 

It  is  undoubtedly  the  law  of  Ohio  that  a  person  owning  an 
undivided  estate  in  reversion  or  remainder  can  not  compel  par- 
tition. Under  our  statutes,  as  under  the  law  as  it  existed  in 
England,  partition  was  only  for  the  purpose  of  enabling  the 
plaintiff  to  have  the  possesion  of  a  certain  part  of  the  premises 
set  off  to  him  in  severalty,  and  the  remedy  was  limited  to  that 
purpose.  It  would  not  assist  the  plaintiff  in  this  case  in  the  en- 
joyinent  in  severalty  of  one-third  of  this  property,  to  require 
the  defendants  to  partition  the  estate  in  remainder  that  is  to 
take  effect  only  upon  the  termination  of  her  life  estate,  and  it 
is  the  opinion  of  the  court  that  while  the  plaintiff  is  entitled 
to  a  decree  in  partition,  it  must  be  limited  to  a  partition  of  the 
life  estate,  and  can  not  extend  to  a  partition  of  the  entire  ree 
simple  title,  unless  one  or  more  of  the  defendants  join  in  a  prayer 
for  a  partition  of  the  entire  fee  simple  title. 

The  demurrer  is,  therefore,  overruled. 


ENFORCEMENT  OF  A  DEFECTIVE  LEASE  AFTER  TRANSFER. 

Common  Pleas  Court  of  Franklin  County. 

Wheeler  et  al  v.  Nims  et  al. 
Decided,  October  18,  1921. 

Lease  Defective  for  Having  hut  One  Witness — Transferred  to  Third 
Party  toith  Knowledge — Lessor  May  Not  Recover  his  Rent — But 
Intended  Lessee  may  ask  for  Specific  Performance  Against  the 
Transferee — Who  is  Bound  hy  Prior  Equities — Statutes  of  Frauds 
Satisfied — Recording  Act  Without  Application  to  a  Defective  Lease 
— Parties. 

k  defectively  executed  lease  covering  real  estate  and  Bubsequently 
transferred  to  a  third  party  with  notice  of  the  purported  lease  and 
its  defective  character,  may  he  enforced  against  the  transferee  by 
the  prior  intended  lessee. 
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H.  A.  Williams,  for  plaintiffs. 

Thos.  M.  Bigger  and  8,  A.  Sharpe,  for  defendant,  Nims. 

Rogers,  J. 

The  case  is  heard  on  separate  demurrers  of  the  defendant 
Nims  to  the  amended  petition  of  plaintiffs  and  the  amended  an- 
swer and  cross-petition  of  the  Eibler  Co.;  also  on  said  defend- 
ant's motion  to  dissolve  the  temporary  injunction. 

One  of  the  main  legal  questions  is  this:  When  a  defectively 
executed  lease  of  real  estate  has  been  made  between  lessor  and 
lessee,  and  that  property  is  afterwards  transferred  to  a  third 
person  with  notice  of  the  prior  contract  of  lease,  though  defec- 
tive, whether  such  third  person  is  liable  to  have  the  contract 
of  lease  enforced  against  him  at  the  suit  of  the  prior  intended 
lessee.  The  foregoing  is,  in  substance,  what  has  transpired 
among  the  parties,  as  shown  by  the  pleadings.  Nims  with  notice 
that  the  Kibler  Co.  had  a  lease,  though  defectively  executed, 
covering  certain  described  premises,  obtained  a  perpetual  lease 
for  the  same  and  other  premises;  and  the  Kibler  Co.  now  seeks 
to  have  the  defectively  executed  lease  enforcd  as  against  Nims. 
True,  the  suit  was  brought  by  the  transferrers,  but  the  Kibler 
Company,  by  cross-petition,  adopts  the  averments  of  their 
amended  petition,  and  is  as  much  a  petitioner  as  if  formerly 
plaintiff  in  the  case.  It  must  be  borne  in  mind  that  in  equity 
the  chancellor  looks  at  substance  and  not  at  form  to  work  out 
equitable  remedies.  I  am  satisfied  that  plaintiffs  are  proper  par- 
ties to  the  suit,  and  can  well  be  treated,  along  with  the  Kibler 
Co.,  as  joint  parties  with  it. 

It  seems  to  be  conceded  that  the  Kibler  lease,  because  defec- 
tively executed  on  account  of  having  but  one  witness  to  the  sig- 
nature of  the  parties,  is  void  as  a  lease.  I  think  the  law  is  too 
clear  on  this  subject  for  controversy.  However,  it  is  contended 
that  a  defectively  executed  lease  is  not,  according  to  the  Ohio 
decisions,  enforcible  in  equity  as  against  Nims,  although  at  and 
prior  to  the  making  of  the  lease  to  him  he  had  notice  of  the 
prior  defectively  executed  lease  to  the  Kibler  Company.  The 
lease  in  question,  as  I  sought  to  point  out  in  a  former  opinion, 
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is  not  made  void  because  of  the  recording  acts;  but  it  is  void  be- 
cause of  the  failure  to  comply  with  the  statute  relative  to  the 
formal  execution  of  such  instruments.  Furthermore,  the  only 
recording  act,  if  the  Kibler  Company  lease  had  been  prpoertly 
executed,  applicable  thereto,  is  Section  8543,  General  Code.  Sec- 
tions 8518  and  8519,  General  Code,  have  no  application  to  such 
lease,  nor  do  the  decisions  construing  the  latter  sections  have  any 
bearing  on  the  case  before  us.  And  the  recording  act  governing 
leases  such  as  this  one  only  applies  to  leases  executed  according 
to  the  statute  etc.,  and  even  then  only  protects  subsequent  bona 
fide  purchasers  without  notice.  As  I  view  it,  the  recording  acts 
are  in  nowise  a  limitation  upon  the  equities  of  the  parties  in  the 
instant  case  The  question  is  purely  one  of  equity  between  the 
plaintiffs  and  the  defendant  the  Kibler  Company,  on  tne  one 
side,  and  the  defendant  Nims  on  the  other,  irrespective  of  the 
formal  positions  they  occupy  in  the  suit. 

By  the  settled  law  of  Ohio,  the  Kibler  Company,  lessee,  upon 
the  execution  of  the  defective  lease,  acquired  an  equitable  title. 
See  Abbott  v.  Bosworth,  36  Ohio  St.,  605.  Having  such  a  title, 
the  chancellor  will  grant  him  such  relief  as  the  rules  of  equity — 
not  law — prescribe. 

Upon  careful  consideration,  I  am  satisfied  that  the  contention 
of  learned  counsel  for  Nims,  that  the  Kibler  Company  has  no 
remedial  right  of  specific  performance  on  the  pleadings  as 
amended  as  against  Nims,  is  not  based  upon  sound  principles  nor 
supported  by  the  Ohio  authorities.  Stress  is  placed  upon  Rich- 
ardson V.  Bates,  8  Ohio  St.,  257,  as  setting  forth  the  ruling  prin- 
ciple governing  the  case  before  us.  I  am  unable  to  discover  any- 
thing decided  in  that  case  which  governs  the  instant  case.  The 
suit  was  one  at  law  to  recover  for  rent  on  a  defectively  executed 
lease,  after  the  lessee  had  surrendered  possession.  The  defense 
set  forth  the  fact  of  the  defectively  executed  instrument,  and 
this  was  held  a  good  defense,  and  that  the  suit  was  not  aided  by 
the  statute  of  frauds.  The  suit  did  not  seek  equity  of  any  kind, 
but  was  solely  founded  upon  plaintiff's  alleged  legal  right  to  re- 
cover, which  was  denied  him,  and  rightfully  so,  on  his  plead- 
ing.   What  the  court  may  have  said  in  the  opinion  must  be  con- 
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fined  to  the  case  before  it,  when  cited  as  a  precedent  to  eases  of 
similar  tenor.  The  only  similarity  between  that  ease  and  the 
instant  case  is  that  of  a  defectively  executed  lease.  However, 
it  does  not  follow  that  because  a  lessor  under  a  defectively  exe- 
cuted lease  can  not  at  law  recover  his  rent  thereunder,  the  lessee 
may  not  in  equity  have  it  enforced  or.  specifically  performed  as 
against  third  persons  with  notice  of  the  defectively  executed 
instrument.  And  I  think  on  examination  of  all  the  subsequent 
decisions  in  Ohio  wherein  Richardson  v.  Bates,  supra,  is  cited 
or  approved,  the  right  to  any  relief  at  law  under  such  leases  is 
denied;  and  that  is  so,  because  the  instruments  are  void  at  law. 
In  my  search  I  have  been  unable  to  find  in  Ohio  any  decision 
binding  upon  this  court,  to  the  effect  that  such  instruments  are 
not  evidence  of  a  written  contract  for  a  lease,  and  enforceable 
in  equity  as  against  subsequent  transferees  with  notice. 

It  is  contended  that  the  law  of  Ohio  differs  from  the  law  of 
many  of  the  other  states  with  reference  to  the  enforcement  in 
equity  of  contracts  for  the  lease  of  land  a.s  against  esubsequent 
purchasers  with  notice.  The  text  in  24  Cyc,  904,  supports  this 
contention,  and  Langmede  v.  Weaver,  65  0.  S.,  17,  is  cited  as 
authority  for  the  Ohio  doctrine,  but  that  ease  is  based  solely  upon 
the  statute  relative  to  oil  leases,  licenses  and  assignments  there- 
of.  It  has  no  application  to  the  case  before  us.  The  author  did 
not  carefully  distinguish  between  the  law  relative  to  oil  leases 
and  other  leases,  in  Ohio. 

Further,  it  was  suggested  in  argument  that  the  Kibler  lease 
being  inoperative  as  a  lease,  could  not  operate  as  a  suflBcient  mem- 
orandum to  satisfy  the  statute  of  frauds.  An  examination  of 
text  writers  and  authorities  on  this  subject,  however,  convinces 
me  that  such  defectively  executed  lease  does  satisfy  the  statute 
On  this  subject  may  be  cited  20  Cyc,  257,  and  cases.  And  in 
Ohio  an  instrument  of  writing  in  the  usual  form  of  a  deed  of 
conveyance,  but  delivered  as  an  executory  contract  of  sale,  is 
sufficient  to  take  the  case  out  of  the  statute,  though  the  instru- 
ment was  not  delivered  as  a  deed.  See  Thayer  v.  Luce,  22  0.  St 
62.  I  have  not  referred  to  Lithograph  Bldg.  Co,  v.  Waft,  96  0. 
S.,  74,  because  it  is  familiar  to  counsel.    Moreover,  learned  coun- 
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sel  apparently  seek  to  interpolate  a  matter  of  possession  as  a 
necessary  equitable  ground  for  granting  the  relief  in  the  last 
above  caae.  The  third  proposition  of  the  syllabus,  however,  in 
nowise  coupled  possession  of  the  lessee  with  his  defectively  exe^ 
cuted  lease  to  constitute  a  sufScient  equity;  but  it  declares  the 
law  to  be  **a  lease,  defectively  executed,  will  in  equity  be  treated 
as  a  contract  to  make  a  lease,"  and  says  nothing  about  posses- 
sion as  a  necessary  equity  upon  which  to  grant  relief. 

Likewise  Wood,  on  Landlord  and  Tenant  (2d  ed.)  Section 
210,  in  discussing  the  formalities  required  in  the  execution  ot 
leases  and  the  inoperative  character  of  leases  defectively  exe- 
cuted, says:  **But,  even  where  an  instrument  is  inoperative, 
f>T  void  as  a  lease,  it  may  operate  in  equity  as  an  agreement  for 
a  lease,"  citing  cases. 

In  Parker  v.  Taswell  2  DeU.  &  J.,  559,  wherein  the  lease  was 
formally  defective  for  want  of  a  seal,  the  chancellor,  among 
other  things  said:  **I  think  it  would  be  too  strong  to  say  that 
because  it  is  void  at  law  as  a  lease,  it  can  not  be  used  as  an  agree- 
ment enforceable  in  equity,  the  intention  of  the  parties  having 
been  that  there  should  be  a  lease,  and  the  aid  of  equity  being 
only  invoked  to  carry  that  intention  into  effect." 

In  Caiven  v.  Phillips,  33  Beav.,  18,  in  a  similar  case,  the  Master 
of  the  Rolls  said:  **It  is  not  under  seal  and,  therefore,  under 
the  act,  it  is  not  a  lease;  but,  although  it  is  void  a^  a  lease  the 
question  is  whether  it  is  not  valid  as  an  agreement.  I  have  no 
doubt  that  it  is  a  valid  contract ;  and  that  this  court  would  spe- 
cifically enforce  it."  See  also  Underbill  on  Landlord  and  Ten- 
ant, p.  332,  and  note,  wherein  the  author,  in  discussing  the  stat- 
ute of  frauds,  says:  **And  the  statute  does  not  prevent  the  in- 
strument, which  as  containing  present  demise  and  not  being  un- 
der seal  is  void  as  a  lease,  from  being  enforced  in  equity."  See 
also  P^  on  Specific  Performance  (6  Ed.)  Section  108  and  cases. 

The  reason  a  purchaser  with  notice  is  bound  by  prior  equities? 
is  based  upon  the  equitable  doctrine  of  his  conscience  being 
affected  by  the  notice.  See  2  Pomeroy 's  Eq.  Jur.  (4th  Ed.)  688 ; 
Ppy  on  Specific  Performance,  (6  Ed.),  Section  205.  As  said  by 
Lord  Rosslyn  in  Taylor  v.  Stihbert,  2  Ves.  Jr.,  437,  *'If  he  is  pur- 
chaser with  notice  he  is  liable  to  the  same  equity,  stands  in  his 
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place,  and  is  bound  to  do  that  which  the  person  he  represent 
would  be  bound  to  do  by  the  decree." 

Besides  cases  cited  in  briefs,  see  the  following:  BlacknaU  v 
ParisTi,  59  N.  C,  70 ;  Wiser  v.  Rice,  33  Tex.,  139 ;  McCown  v 
Wheeler,  20  Tex.,  372-373 ;  Hersey  v.  Lambert,  50  Minn.,  373-379 
Schmidt  v.  Schopmeier,  96  Ohio  St.,  586. 

The  above  cases  are  those  of  defective  deeds,  but  the  principS* 
is  the  same  with  respect  to  leases.  And  in  the  next  to  the  las 
above  case  where  the  purchaser  bought  with  notice  the  court  says 
The  court  was  justified  in  treating  him  as  a  *  prowling  a^i^nee^- 
occupied  no  better  position  than  Smith,  his  grantor,  and  sub 
ject  to  the  same  equities  in  favor  of  the  plaintiff." 

Learned  counsel  seem  to  indicate  that  we  are  dealing  wltn  h 
verbal  or  parol  contract.  Such  is  not  the  case.  The  defective! 
lease,  which  contains  the  evidence  of  the  intention  of  the  partie 
to  make  a  lease  and  in  equity  is  operative  as  a  contract  for  a' 
lease,  is  in  writing.  Within  the  lease  itself,  the  intention  of  the 
parties  is  evidenced  by  the  writing  to  make  the  lease.  As  the 
defective  lease  shows,  the  parties  intended  to  make  a  lease,  and 
a  court  of  equity  will  treat  their  intentions,  evidenced  by  tne 
writing,  as  having  been  carried  out,  as  between  themselves  and 
third  persons  having  notice,  on  the  equitable  principle  of  treat- 
ing that  as  done  which  ought  to  have  been  done.  Hence,  the 
authorities,  cited  concerning  the  enforcement  of  verbal  or  parol 
contracts,  are  not  in  point. 

It  should  also  be  kept  in  mind  that  as  to  the  enforcement  of 
real  estate  contracts,  equity  may  be  resorted  to,  although  an  a<s- 
tion  for  damages  may  lie;  for  it  is  considered  that  with  refer- 
ence to  such  contracts  the  law  may  not  afford  sufficient  relief. 

Other  questions  have  been  discussed  in  the  briefs  of  coonsel 
which  the  court  does  not  now  deem  necessary  to  decide,  believ- 
ing that  the  decision  on  the  one  question  is  sufficient  for  the 
present.  Reaching  the  conclusion  that  the  Kibler  Company  on 
the  pleadings  has  a  right  of  equitable  relief  for  the  reasons  stated 
in  the  opinion,  and  that  the  plaintiffs  are  proper  parties  to  be 
joined  in  the  suit  along  with  the  Kibler  Company,  the  demurrers 
are  accordingly  overruled.  The  motion  to  dissolve  is  also  de- 
nied. 
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JURISDICTION  OF  JUSTICES  OF  THE  PEACE  UNDER  THE 

CRABBE  ACT. 

Common  Pleas  Court  of  Scioto  County. 
Basil  Cudlip  v.  The  State  op  Ohio. 

Decided,  May,  1921. 

Violation  of  the  Crabbe  Act — Proaecuiion  Before  a  Justice  of  the  Peace 
— Jurisfiiction  Conferred  by  Section  6*. 

A  resident  of  the  city  of  Portsmouth,  arrested  upon  warrant  issued 
upon  affidavit  filed  with  justice  of  the  peace  outside  the  corporate 
'  limits  of  ihe  city  for  violating  the  Crabbe  act,  is  tried  and  con- 
victed. Error  proceedings  are  prosecuted,  the  sole  contention 
being  that  the  justice  of  the  peace  by  virtue  of  the  act  creating 
a  manicipal  court  in  the  city  of  Portsmouth,  was  without  Juris- 
diction. 

Held:,  That  the  justice  of  the  peace  did  have  jurisdiction  and  that 
Sections  6  and  0  of  the  Crabbe  act  expressly  repeal  Section  38  of 
such  municipal  court  act. 

Stephenson,  J. 

This  is  a  proceeding  in  error  brought  to  review  the  judgment 
of  William  McManes,  justice  of  the  peace  within  and  for  Clay 
township,  Scioto  county,  Ohio. 

There  is  no  dispute  as  to  the  facts.  Basil  Cudlip,  plaintiff  in 
error,  being  at  tie  time  a  resident  of  the  city  of  Portsmouth, 
Ohio,  was  arrested  in  the  city  of  Portsmouth,  charged  with  man- 
ufacturing intoxicating  liquor  in  the  city  of  Portsmouth  and  was 
taken  before  William  ]\Ic]\Ianes,  a  justice  of  the  peace  in  and 
for  Clay  township,  Scioto  county,  Ohio,  tried,  found  guilty  and 
sentenced  to  pay  a  fine  of  $1,000. 

The  only  contention  is  that  said  justice  of  the  peace  had  no 
jurisdiction  to  issue  the  warrant  and  try  the  ease  and  that  the 
judgment  is  utterly  void  and  of  no  force  and  effect. 

Originally  the  criminal  jurisdiction  of  a  justice  of  the  peace 
was  co-extensive  with  his  county  and  he  held  a  constitutional 
office. 
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The  usual  and  ordinary  jurisdiction  of  a  justice  of  the  peace 
at  common  law  was  co-extensive  with  his  shire,  yet  by  royal  writ 
there  was  created  a  class  of  justices  of  the  peace  popularly 
known  as  '*  justices  at  large"  who  by  force  of  a  ^'dedimus  potes- 
tatum*'  had  jurisdiction  in  two,  and  some  instances  three  adjoin- 
ing shires.  They  were  conservators  of  the  peace  and  had  general 
preliminary  jurisdiction  over  certain  crimes  and  original  and 
final  jurisdiction  over  others. 

They  could  only  hear  such  civil  matters  as  was  provided  for 
by  prerogative  of  the  Crown  and  later  by  statute. 

The  criminal  jurisdiction  of  a  justice  of  the  peace  in  Ohio  has 
always  been  co-extcnsive  with  his  county  untU  restricted  by  the 
different  acts  creating  municipal  courts. 

Section  3.S  of  tJie  act  creating  a  municipal  court  for  the  city 
of  Portsmouth,  Ohio,  found  in  Vol.  108  0.  L.,  page  470,  provides: 

**No  justice  of  the  peace  in  any  township  or  mayor  of  any 
village  in  Scioto  county  outside  of  the  city  of  Portsmouth,  in  any 
proceeding,  civil  or  criminal,  in  which  any  warrant,  order  of 
arrest,  summons,  order  of  attachment  or  garnishment,  or  other 
process  except  subpoena  for  witnesses,  shall  have  been  served 
upon  a  citizen  or  resident  of  Portsmouth  or  a  corporation  hav- 
ing its  principal  office  in  Portsmouth,  shall  have  jurisdiction,  un- 
less such  service  be  actually  made  by  personal  service  within  the 
township  or  village  in  which  such  proceeding  may  have  been  in- 
stituted, or  in  a  criminal  case  unless  the  oflEense  charged  in  any 
warrant  or  order  of  arrest  shall  be  alleged  to  have  been  com- 
mitted v^ithin  such  township  or  village." 


This  is  a  valid  exercise  of  power  and  does  not  contravene 
Section  26,  Article  IT,  of  the  Constitution  of  Ohio  requiring  all 
laws  of  a  general  nature  to  have  uniform  operation  throughout 
the  state,  as  the  establishment  of  a  municipal  court  in  the  city 
of  Portsmouth  is  by  special  grant  of  legislative  power  upon  a 
particular  subject. 

See  obiter  dictum  by  Judge  Newman  in  case  In  re  Hesse,  93 
0.  S.,  p.  231,  citing  State,  ex  rel,  v.  Block,  65  O.  S.,  370,  and 
State,  ex  rel  v.  Yeatman,  89  0.  S„  44. 

And  it  may  be  said  in  passing  that  the  Crabbe  act  is  create 
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in  exactly  the  same  way — Section  9,  Article  XV,  Constitution  of 
Ohio. 

Section  6  of  the  Crabbe  act,  108  0.  L.,  part  2,  p.  1183,  pro- 
vides: 

**Any  justice  of  the  peace,  mayor,  municipal  or  police  judge, 
probate  or  common  pleas  judge  within  the  county  mth  whom 
the  affidavit  is  filed  charging  a  violation  of  an\''  of  the  provision^, 
of  this  act,  when  the  offense  is  alleged  to  have  been  committed 
in  the  county  in  which  such  mayor,  justice  of  the  peace  or  judge 
may  be  sitting,  shall  have  final  jurisdiction  to  try  such  cases 
upon  such  affidavits  without  a  jury,  unless  imprisonment  is  a 
part  of  the  penalty,  but  error  may  be  prosecuted  to  the  judg- 
ment of  such  mayor,  justice  of  the  peace  or  judge  as  herein  pro- 
vided. And  in  any  sueh  cases  when  imprisonment  is  not  a  part 
of  the  penalty,  the  defendant  can  not  w^aive  examination  nor  can 
said  mayor,  justice  of  the  peace  or  judge  recognize  such  de- 
fendant to  the  grand  jury;  nor  shall  it  be  necessary  that  any 
information  be  tiled  by  the  prosecuting  attorney  or  any  indict- 
ment be  found  by  the  grand  jury.*' 

The  latter  part  of  the  repealing  section  of  the  Crabbe  act, 
108  0.  L.  Vol.,  2,  p.  1184,  provides: 

**A11  provisions  of  law  inconsistent  with  this  act  are  repealed 
only  to  the  extent  of  such  inconsistency." 

Plaintiff  in  error  insists  that  the  Crabbe  act  does  not  directly 
repeal  the  municipal  court  act  and,  as  repeals  by  implication 
are  not  favored,  that  Sec.  6  of  the  Crabbe  act  is  a  nullity  in  so 
far  as  it  conflicts  with  Section  88  of  the  municipal  court  act  :n 
fixing  the  jurisdiction  of  justices  of  the  peace,  as  limited  to  this 
particular  case,  and  he  cites  MuUloI  Electric  Co.  v.  Village  of 
Pomercyy,  99  0.  S.,  p.  75. 

The  court  has  no  quarrel  with  the  law  announced  in  the  above 
case — it  is  the  law;  but  do  we  reach  a  point  in  the  consideration 
of  this  case  where  it  becomes  applicable? 

It  must  be  remembered  that  since  the  adoption  of  our  new 
Constitution  the  office  of  justice  of  the  peace  is  purely  a  creature 
of  statutie,  and  its  jurisdiction  may  be  enlarged  or  diminished 
according  to  the  whim  or  caprice  of  each  succeeding  Legislature, 
if  done  in  accord  with  the  established  law. 
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Is  the  court  called  upon  to  determine  whether  or  not  Sections 
6  and  9  of  the  Crabbe  act  impliedly  repeal  Section  38  of  the 
municipal  court  act? 

Counsel  on  both  sides  seem  to  think  that  is  the  sole  question ; 
the  court  thinks  not. 

Repeals  are  of  two  kinds,  express  and  implied — express  when 
declared  in  direct  terms,  and  implied  when  the  intention  to  re- 
peal is  inferred  from  subsequent  repugnant  legislation. 

Specific  Hoards  of  repeal  do  not  need  to  be  used  to  bring  about 
the  express  repeal  of  a  statute.  It  is  suflcient  if  enough  is 
expressed  to  manifest  the  intention  to  repeal. 

Where  a  statute  (by  words)  repeals  all  former  laws  within 
its  purview — this  is  an  express  repeal  and  sweeps  away  all  exist- 
ing laws  upon  the  subject  or  subjects  with  which  the  repealing 
act  deals.  Sutherland  on  Statutory  Construction,  Vol.  1,  Sec. 
246. 

Reasoning  by  analogy  then  the  language — ''AH  provisions  of 
law  inconsistent  with  this  Act  are  repealed  only  to  the  extent 
of  such  inconsistency,"  constitutes  an  express  repeal. 

This  court  can  not  concur  in  the  opinion  of  Judge  Routzohn 
in  case  of  State  of  Ohio,  ex  rel,  v.  Cusick,  which  opinion  is  set 
out  in  full  in  plaintiff  in  error's  brief. 

The  learned  judge  in  that  case  gives  to  the  word  **all"  in 
the  repealing  section  of  the  Crabbe  act,  a  limited  construction 
that  this  court  can  not  grasp. 

In  effect  that  court  holds  that  the  word  ''all'*  refers  only  to 
laws  pertaining  to  prohibition  in  the  traffic  of  liquor. 

**Air'  is  the  most  comprehensive  word  we  have,  and  if  we 
ascribe  to  the  Legislature  just  ordinary  sense,  we  could  not  think 
that  it  would  use  the  word  ''all"  when  it  intended  to  express 
only  a  very  small  part. 

*'A11"  is  a  common,  ordinary  and  u.sual  word  and  must  re- 
ceive its  common,  ordinary  and  usual  meaning,  unless  there* 
is  some  strong  reason  for  giving  it  a  restricted  meaning. 

This  court  finds  no  such  reason. 

The  judgment  of  the  justice  of  the  peace  will  be  affirmed  and 
cause  remanded  for  execution  of  sentence. 

Plaintiff  in  error's  exceptions  are  noted. 
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PRIORITY  BETWEEN  INCHOATE  DOWER  AND  A  MECHANIC'S 

LIEN. 

*  ' 

Superior  Court  of  Cincinnati. 

J.  St.  Clair  Glassmeyer  v.  Nathan  A.  ^Iiciiei^on,  The  Penn. 

Mutual  Life  Insurance  Company,  A  Corporation  under 

the  Laws  of  Pennsylvania  and  Samuel  L.  Matz. 

Decided,  October  13,  1921. 

Dower — Can  not  he  Reduced  or  the  Right  Thereto  Destroyed — But  is 
Paramount  to  Contracts  Entered  into  by  the  Husband — Inchoaiti 
Dower  Takes  Preference  over  a  Mechanic's  lAen. 

1.  Inchoate  dower  right  has  priority  over  a  mechanic's  lien. 

2.  Where  a  mechanic  or  materialman   furnishes   labor   and   material 

under  a  contract  with  the  husband  alone,  adding  labor  and  ma- 
terials to  his  separate  realty  improvement  and  the  wife  is  not  a 
party  to  the  contract  and  has  not  given  any  release,  her  inchoate 
dower  right  is  paramount  to  the  right  of  the  mechanic's  lien, 

3.  The  mechanic  is  presumed  to  know  that  the  impovements  added  to 

the  husband's  real  estate  became  part  thereof,  which  real  estate 
was  subject  to  the  inchoate  dower  right,  and  hence  the  risk  was 
his. 

L.  B.  Sawyer  and  Lem  S,  Miller,  for  plaintiff. 
M.  L.  Buch  waiter^  for  The  Penn.  Mutual  Life  Insurance  Co. 
Connolly  &  Bradley,  for  Nathan  A.  ^Miohelson  and  Rye  ?»Ucli- 
elson. 

Samuel  I.  Lipp,  for  Samuel  L.  J'atz. 

GUSWSILER,  J. 

This  is  an  action  to  marshall  liens,  and  we  are  asked  to  deter- 
mine the  rights  of  plaintiff  as  a  mechanic,  labor  and  material 
lien  claimant,  the  rights  of  three  different  mortgage  claims  and 
the  rights  of  an  inchoate  dower  claim. 

In  an  opinion  handed  down  previous  to  this  date  upon  hear- 
ing had,  this  court  made  a  finding  in  favor  of  the  validity  and 
amount  of  plaintiff  s  claim  under  the  moehonics  lien  law  of  this 
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state.  We  oome  now  to  a  point  where  decision  must  be  made  as  to 
the  priority  of  the  claim  of  the  plaintiff.  The  Penn.  ^Mutual  Life 
Insurance  Company,  claiming  first  mortgage  lien,  bj''  common 
consent  and  agreement  of  all  the  parties  in  interest  and  of  alt 
counsel,  the  lien  of  this  defendant  as  first  lien  and  as  to  the 
amount  is  settled  and  determined  and  will  be  allowed  as  prior 
to  all  claims  of  the  parties  in  this  action.  The  next  important 
question  for  our  consideration  is  the  right  of  Rae  Michaelson, 
wife  of  Nathan  A.  Michaelson,  one  of  the  defendtots  to  claim 
her  inchoate  dower  right  as  against  plaintiff,  J.  St.  Clair  GlasK- 
meyer,  who  holds  a  valid  claim  for  work,  labor  and  materials 
furnished  upon  real  estate  belonging  to  the  husband  as  allowed 
under  the  mechanic's  lien  law.  The  contention  is,  as  to  priority 
of  liens  between  an  inchoate  dower  right  and  a  mechanic's  lien. 

This  exact  issue  has  never  been  determined  in  Ohio.  While 
the  General  Code  of  Ohio  expressly  defines  the  dower  rights  of 
a  widow  or  widower  and  defines  how  inchoate  dower  may  be  re- 
leased, and  defines  the  lien  rights  of  mechanics  or  materialmen, 
there  is  no  legislation  or  case  authority  determining  the  priority 
of  one  over  the  other  as  far  as  has  been  brought  to  our  atten- 
tion. 

Counsel  for  plaintiff  contend  that  General  Code,  Sections* 
8318  and  8323-9  have  application  in  the  case  at  bar.  After 
careful  examination  and  consideration,  we  are  of  the  opinion 
to  the  contrary.  Counsel  for  plaintiff  also  contend,  and  this  con- 
tention at  first  blush  appeals  and  carries  the  force  of  logic  and 
reason,  that  it  would  defeat  the  purposes  of  the  mechanic's  lien 
law  to  permit  the  wife  to  acquiesce  in  the  alteration  and  im- 
provement of  a  building  upon  her  husband's  real  estate  and  not 
object  to  so  doing,  and  later  interpose  her  dower  rights  as  supe- 
rior to  the  lien  for  the  alteration  and  improvement  that  contrib- 
uted to  the  value  of  the  building  and  real  estate.  However, 
when  this  view  is  carefully  considered,  we  must  admit  that  the 
mechanic  was  bound  to  know  that  the  labor  and  materials  he 
adlded  to  the  building  became  a  part  thereof,  a  part  of  the  realt>' 
of  the  huisband  in  which  the  wife  had  an  inchoate  dower  right 
which  would  become  a  vested  interest  on  death  of  the  husband. 
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He  took  this  risk  and  chance  and  could  have  protected  himself 
by  proper  security  against  this  hazard. 

The  evidence  discloses  no  proof  that  the  wife  by  any  act  or  re- 
lease waived  her  inchoate  right  of  dower  as  to  the  mechanic  s 
lien.  Counsel  for  plaintiff  objected  to  the  wife  filing  a  plead- 
ing at  this  time  setting  up  her  claim  of  inchoate  dower  righc 
against  the  plaintiff's  mechanic's  lien.  We  believe  that  it  makes 
little  difference  (and  in  this  case  the  wife  was  served  with  pro- 
cess and  the  question  of  her  right  is  surely  before  the  court), 
whether  she  file  answer  or  be  in  default ;  if  she  legally  is  entitled 
to  dower  claim,  it  can  not  be  taken  away  by  her  being  in  de- 
fault.   Jeweit  V.  Weldheiser,  68  0.  S.,  523. 

We  are  of  the  opinion  that  a  wife's  dower  is  not  subject  to 
a  mechanic's  lien.  See  Wilkinson  on  Mechanics  Liens,  p.  38; 
Rockel  on  Mechanics  Liens,  Sections  148  and  152 ;  Boisot  on  Me- 
chanics Liens,  Sections  126,  127 ;  Kneeland  on  Mechanics  Liens, 
Second  Edition,  Sections  24,  25 ;  Wykes  on  Mechanics  Liens,  Sec- 
tion 18;  19  Corpus  Juris,  p.  490. 

An  inchoate  dower  right  will  not  constitute  an  ownership 
within  the  meaning  of  the  lien  act.  When  dower  has  been  as- 
signed and  doubtless  after  the  death  of  her  husiband,  the  widow 
may  charge  her  separate  interest  by  improvements  or  alterations 
ordered  by  her.  If  she  can  not  subject  her  inchoate  right  of 
dower  during  the  life  of  her  husband  to  a  mechanic's  lien,  it 
follows  that  it  will  not  be  charged  by  a  lien  for  materials  fur- 
nished under  a  contract  with  the  husband  although  it  increases 
the  value  of  her  contingent  dower  interest.  Nothing  but  a  re- 
lease in  due  form  made  by  the  wife  personally,  will  effect  her 
rights  in  this  respect.  Where  one  statute  gives  the  wife  dower 
in  all  her  husband's  real  estate  and  the  other  statute  gives  *% 
mechanic's  lien  in  the  same  property  to  the  extent  of  the  work 
done  thereon,  the  difficulty  must  be  solved  by  the  application  of 
general  principles. 

The  improvements  made  in  the  case  at  bar  became  real  estate. 
The  wife's  dower  is  a  favorite  of  the  law,  not  resting  upon  con- 
tract, but  resulting  from  the  marriage  relation.  Tier's  is  the  older 
lien.    The  mechanic  bestowed  his  labor  in  contemplation  of  law, 
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with  full  knowledge  of  the  prior  right  of  inchoate  dower  in  the 
real  estate,  and  he  is  presumed  to  know  that  the  improvements 
he  was  adding  to  the  real  estate  of  the  husband  became  part  of 
the  realty  and  was  subject  to  the  inchoate  dower  right  of  the 
wife. 

In  the  case  of  Johnston  et  al  v.  Dahlgren,  et  al,  36  B.  Y.  S.,  p. 
806 ;  it  was  held : 

**that  a  wife's  inchoate  dower  right  was  not  subject  to  a  me- 
chanic's lien.'* 

In  Stewart,  etc,  v.  Wkher  et  al,  168  Iowa,  269,  it  was  held: 

''that  dower  attaches  upon  the  concurrence  of  seizin  of  the 
liHsband  and  coverture  ot  tlie  wife,  and  continues  thereafter 
as  an  encumbrance  upon  tlie  land  and  fully  becomes  vested  upon 
the  death  of  the  husbalid,  freed  from  liability  for  his  debts; 
that  the  mechanic's  lien  was  subordinate  to  the  widow's  dower 
right.'' 

In  the  case  of  Shaefer  et  al  v.  Weed  et  al,  8  111.,  p.  511,  it  was 
held: 

''that  a  widow's  dower  can  not  be  affected  by  the  lien  created 
by  the  statute  for  the  benefit  of  mechanics,  etc.;  but  she  is  en- 
titled to  her  dower  in  all  the  real  estate  in  which  her  husband  was 
seized  during  coverture,  unless  she  has  released  it  in  the  form 
prescribed  by  law. 


jy 


In  Bishop  v.  Boyle,  9  Ind,,  p.  169,  it  was  held, 

*'that  the  widow's  right  of  dower  extended  to  and  included 
a  house  erected  on  lands  of  her  husband  and  that  her  claim  w^as 
superior  to  a  mechanic's  lien  for  which  the  property  was  sold 
to  enforce  said  lien. 

See  also  Pifer  v.  Ward  et  al,  8  Blachf.  Rep.,  252. 

In  23  111.  page  634,  Gove  et  al  v.  C/ither,  the  court  held, 

*'the  enforcement  of  a  raechani's  lien  does  not  cut  off  dower. 
It  was  contended  in  this  ease  that  the  right  of  the  mechanic  and 
materialmen  was  paramount  to  the  dower  claim  so  far  at  least 
as  regards  the  improvements  out  of  which  the  liens  arose." 
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In  that  case  as  in  the  case  at  bar,  the  improvements  were 
made  and  materials  furnished  upon  the  property  of  her  hus- 
band)— were  on  his  land — in  which  she  had  a  right  of  dower  ana 
by  no  act,  contract,  or  other  transaction  of  the  husband  could 
that  right  be  taken  from  her.  The  wife  in  the  instant  case  haa 
nothing  to  do  with  the  transactions  out  of  which  the  lien  arose. 
They  were  the  acts  of  her  husband  alor.e.  Tlie  labor  and  mate- 
rials were  added  to  and  became  a  part  of  the  land  and  the  me- 
chanic is  bound  to  know  that  dower  right  would  attach  and  on 
the  death  of  the  husband  vest  in  his  widow.  This  risk  he  chose  to 
run.  He  could  have  protected  himj-elf  by  proper  security  against 
this  hazard. 

In  Mark  v.  Murphy  et  al,  76  Ind.,  p.  5.'U,  it  was  also  held: 

'*that  the  liens  of  a  mechanic  or  materialmen  were  not  en 
titled  to  priority  over  the  inchoate  interest  of  the  wife.'* 

• 

We  do  not  think  that  the  j^rovision  of  the  General  Code,  Sec- 
tion 8310,  creating  the  mechanic's  aud  materialmen's  liens  ai- 
fect  or  was  intended  by  the  legislature  to  affect  in  any  manner, 
the  inchoate  interest  of  a  married  woman  in  her  husband's  real 
estate.  Section  8606  gives  a  married  woman  an  inchoate  inter- 
est in  the  lands  of  her  husband  and  provides  that  such  interest 
may  become  vested  and  absolute  upon  the  happening  of  certain 
events  We  are  clearly  of  the  opinion  that  the  lien  law  of  this 
state  does  not  give  the  liens  of  mechanic's  and  materialmen  any 
priority  over  an  inchoate  interest  of  a  married  woman  in  the 
real  estate  of  her  husband. 

It  follows,  therefore,  concluding  as  we  do  that  Rae  ]\nchelson, 
wife  of  the  defendant,  Nathan  A.  Michelson,  one  of  the  defend- 
ants, is  allowed  upon  the  full  selling  price  of  the  real  estate  in 
question,  her  full  inchoate  dower  claim  against  the  lien  of  the 
plaintiff,  J.  St.  Clair  Glassmeyer,  computed  under  the  laws  of 
this  state  based  upon  the  mortality  tables. 

As  against  the  second  mortgage  claim  of  the  defendant,  Sam- 
uel L.  Matz,  the  wife  having  released  her  inchoate  dower  right 
with  her  husband  in  said  mortgage,  her  inchote  dower  claim  is 
subject  thereto. 
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Now  we  come  to  the  question  of  the  amount  and  priority  of 
the  second  mortgage  held  by  the  defendant  Samuel  L.  Matz, 
as  against  the  plaintiff's  mechanic's  lien  and  as  against  the  de- 
fendant Nathan  A.  Michelson.  This  mortgage  originally  was 
for  $15,500.  One  thousand  ($1,000)  having  heretofore  been 
paid,  the  claim  is  now  made  for  $14,500,  with  interest  from 
^  June  18th,  1919.  The  defendant,  Nathan  A.  Michelson,  liaving 
admitted  the  sum  of  $14,500  due  upon  said  claim,  in  favor  of  the 
mortgagee,  a  judgment  for  said  amount  with  interest  from 
June  8,  1910  against  said  Nathan  A.  Michelson  may  be  taken. 

The  evidence  discloses  that  the  plaintiff  by  writing  released 
his  claim  against  this  second  mortgage  up  to  an  amount  equal 
to  $15,000,  but  contends  that  the  release  was  given  with  the  un- 
derstanding andl  expectation  that  Matz  was  to  give  ^Michaelson 
this  sum,  and  Michaelson  was  to  pay  the  plaintiff,  Glassmeyer 
this  sum  of  $15,000,  while  as  a  matter  of  fact  only  $5,950  was 
paid  at  one  time  and  $500  another,  making  a  total  of  $6,450.  No 
attack  formally  has  ever  been  made  to  set  aside  this  release  bui. 
plaintiff  contends  by  his  counsel  that  as  against  the  second  mort- 
gage in  favor  of  the  defendant,  Matz,  said  mortgage  is  prior 
only  to  the  extent  of  the  sum  of  $6,450  and  no  more. 

Counsel  for  plaintiff  also  contends  that  the  items  making  up 
the  total  of  the  $15,500,  recited  in  said  second  mortgage  were 
bonus  and  past  indebtedness  between  the  parties  and  were  to 
some  extent  not  of  value  or  proper  as  a  matter  of  law,  and  that 
only  to  the  extent  of  the  amount  Michaelson  paid  to  him,  the 
plaintiff,  should  said  lien  hold  priority  over  plaintiff's  me- 
chanic's lien. 

As  a  matter  of  law  can  plaintiff  raise  this  contention?  Can 
he,  not  being  a  party  in  interest  attack  the  consideration  of 
this  mortgage.  Can  he  complain  albout  usury  or  bonus  or  past 
consideration  in  a  mortgage  where  he  is  not  a  party  thereto  ? 

The  evidence  discloses  no  dispute  and  the  uncontradicted  tes- 
timony on  behalf  of  Matz  and  Michaelson  indicate  that  $12,500 
was  paid  in  cash  and  the  balance  three  thousand  dollars  was  a 
bonus  for  making  said  loan.  Even  if  it  is  considered  that  the 
amount  of  difference  between  $6,450,  paid  by  Michelson  to  plain- 
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tiff  and  $12,500  was  the  adjustment  between  mortgagor  and 
mortgagee  of  antecedant  debts,  we  are  clearly  of  the  opinion 
that  such  can  not  be  attacked  by  this  plaintiff  under  the  circum- 
stances of  this  case. 

As  to  the  bonus  item  of  $3,000  we  are  in  grave  doubt  as  to 
whether  this  plaintiff  can  raise  any  objection  where  the  mort- 
gagor  does  not  plead  usury  or  failure  or  non-existence  of  consid- 
eration .  Having  in  mind  the  ruling  found  in  the  40  0.  S.,  583, 
Jones  V.  hisiirance  Cp.,  a  case  involving  facts  in  a  way  sunilar 
to  the  case  at  bar,  we  believe  and  are  inclined  but  not  altogether 
certain  that  perhaps  plaintiff  upon  a  proper  showing  of  fraud 
perpetrated  to  affect  plaintiff  and  the  like,  might  attack  same^ 
This  being  an  equity  case,  we  feel  that  the  item  of  bonus  $3,000 
should  be  disallowed  as  against  the  lien  of  the  plaintiff. 

In  view  of  this  conclusion,  we  find  that  the  defendant  Samuei 
L.  Matz,  will  be  allowed  his  claim  on  his  second  mortgage  in  the 
sum  of  $11,500  with  interest  from  June  18,  1919,  as  against  the 
lien  of  the  plaintiff.  The  effect  of  this  finding  will  give  Rae 
Michelson  her  inchoate  dower  claim  in  full  ahead  and  prior  to 
plaintiff's  lien,  but- as  against  the  defendant's  second  mortgage 
the  mortgage  comes  first.  So  that  as  between  Rae  Michelson  and 
Matz,  Matz  is  first,  as  between  Rae  Michelson  and  Olassmeyer, 
Rae  Michelson  is  first;  as  between  Matz  and  Olassmeyer,  Matz 
is  prior  up  to  $11,500  and  interest.  61  0.  S.,  179,  Campbell, 
Admr,,  v.  Sidwell,  Exrx,,  et  al;  14  0.  S.,  438  Syl  3,  Pay  ei  al  v, 
Munson  et  al. 

An  order  of  foreclosure  and  sale  may  be  taken.  The  court 
costs  and  expenses  of  sale  will  be  paid  first;  the  first  mortgage 
of  The  Penn.  Mutual  Life  Insurance  Company  second;  the  sec- 
ond mortgiige  of  Samuel  L.  Matz  up  to  $11,500  with  interest 
from  June  18th,  1919,  with  a  subrogation  right  to  Rae  Michel- 
son's  dower  claim  equal  to  the  difference  between  $11,500  and 
interest  and  $14,500  and  interest  third ;  the  inchoate  dower  right 
claim  of  Rae  Michelson  based  upon  the  full  sale  price  of  the 
property  in  question  fourth,  the  claim  in  the  amount  heretofore 
allowed  in  favor  of  plaintiff  fifth. 
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DISTI^IBUTION  UNDER  A  WILL  BEFORE  IT  WAS  SET  ASIDE. 

Common  Pleas  Court  of  Knox  County. 

In  the  Matter  op  tue  Estate  of  Phebe  Thompson.  Deceased. 

Decided,  1921. 

Estates  of  Decedents — Assets  Distributed,  under  Terms  of  the  V/ill  at 
a  Family*  Meeting — Will  Subsequently  Set  Aside — ^Executor  not 
Liable  for  Funds  so  Distributed  though  Made  Without  Order  of 
the  Probate  Court — Personal  Note  of  Executor  Surrendered  to  Him 
— Must  Stand  Charged  with  Amount  of  the  Note  and  the  Legacy 
Paid  to  Him — Remainder  of  Distribution  Valid. 

1.  Where  a  will  has  been  probated,;  executors  na^led  in  will  appointed, 
appraisement  made,  filed  and  approved,  and  the  administration  has 
proceeded  to  and  through  the  approval  by  the  probate  court  of  the 
first  and  the  second  partial  accounts,  the  personal  assets  being  then 
practically  but  not  finally  distributed,  at  which  stage  of  the  ad- 
ministration of  the  trust  a  will  contest  is  begun  and  concluded 
setting  aside  the  will,  and  where,  on  final  accounting  thereafter 
by  the  acting,  executor — the  other  executor  having  been  removed — 
it  appears  that  shortly,  after  the  probate  of  the  will  and  appoint- 
ment of  executors  of  the  estate,  but  before  the  assets  were  ap- 
praised  and  without  any  report  to  or  any  order  of  the  probate 
court,  $15,000  of  the  assets  were  distributed  at  a  family  meeting 
in  which  the  executors,  guardian  of  a  minor  legatee,  and  the  tes- 
tamentary trustee  of  all  of  the  minor  legatees  under  the  will  were 
parties  participating;  and  it  is  made  to  appear  to  the  court  on 
the  hearing  of  said  final  account  on  exception  thereto  that  all  pay- 
ments made  in.  said  distribution  of  $15,000  were  made  in  conso- 
nance with  the  terms  of  the  will,  especially  to  the  person  named 
in  the  will,  and  it  further  being  made  to  appenr  to  the  court  from 
all  of  the  evidence  adduced  on  exceptions  seeking  to  hold  said  act- 
ing executor  liable  therefore,  that  a  court  of  chancery  would  have 
authorized  all  of  said  payments  in  said  distribution  and  there 
being  no  debts  or  special  legacies  forbidding,  had  proper  applica- 
tion been  made  pending  the  validity  of  the  will — 

Held — said  acting  executor  wiJl  not  be  charged,  nor  dees  he  stand 
charged  with  said  funds  so  distributed  and  the  interest  thereon  or 
any  part  thereof  on  final  accounting,  though  made  without  order 
of  the  probate  coiirt;  nor  is  he  legally  liable  to  refund,  repay,  or 
pay  said  sum  so  distributed  t6  the  estale  or  the  heirs  thereof, 
though  the  law  in  the  case  required  a  different  distribution  from 
the  will,  since  the  distribution  was  made  in  accordance  with  the 
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terms  of  the  will  pending  Its  validity,  and  under  such  circumstances 
a  court  of  chancery  would  have  authorized  it  on  proper  application. 

2.  Where  in  such  case  said  acting  executor,  at  said  family  meeting,  is 

surrendered  his  personal  note  of  $500  due  his  decedent,  as  and 
for  services  rendered  during  her  life  time — 
Held:  said  surrender  is  unlawful,  and  said  executor  will  be  charged  and 
stands  charged  to  pay  said  note  with  interest  thereon,  the  code 
of  Ohio  being  mandatory  in  the  method  in  which  an  executor  must 
make  claim  against  his  decedent's  estate,  Section  10727  et  seq. 

3.  WTien  in  such  case  the  acting  executor  is  a  legatee  under  such  will, 

and  as  such  draws  his  legacy  of  $1,000,  which  was  carried  into 
his  account,  approved  by  the  probate  court,  from  the  fact  that 
he  is  not  an  heir-at-law  of  said  decedent,  and  since  said  will  has 
been  set  aside,  he  will  be  charged  and  stands  charged  to  refund 
said  legacy  together  with  interest  at  6  per  cent  thereon  from  the 
date  of  the  filing  of  exceptions  to  his  final  account.  In  such  a 
case  the  provision  of  Section  10635  are  applicable  and  control. 

C.  U.  Workman  of  ^lansfield  and  P.  A.  Barry  of  iVft.  Vernon, 
for  the  estate. 

Robert  A.  Carr,  of  Cleveland,  for  the  exceptor. 

Wood,  Judge. 

This  cause  comes  into  this  court  on  appeal  from  the  probate 
court  of  Knox  county,  and  is  in  this  court  for  hearing  ou  tlic 
exceptions  of  one  Harriet  T.  ^liles,  one  of  the  heirs  of  Phebe 
Thompson,  deceased,  to  the  first,  second  and  final  accounts  oi 
H.  C.  S wetland  executor  of  said  estate. 

Phebe  Thompson  died  in  the  year  1907,  posessed  of  a  large 
estate,  and  leaving  a  purported  last  will  and  testament  which 
was  probated  and  thereafter  set  aside. 

In  this  purported  will  H.  C.  Swetland  and  C.  E.  ^liles,  sons- 
in-law  of  Phebe  Thompson,  wei'o  appointed  executors  without 
bond,  and  May  Swetland,  wife  of  II.  C.  Swetland,  was  appointed 
trustee  by  the  will,  without  bond,  for  the  three  grandchildren, 
who  shared  equally  in  the  residue  of  the  estate  after  certain 
legacies  were  paid. 

Swetland  and  ^Miles  both  qualified  as  executors,  but  iMiles  was 
later  removed  a.s  executor  on  failure  to  file  an  account.  Swetland 
filed  two  accounts,  and  on  the  will  being  set  aside,  filed  his  final 
account,  to  which  exceptions  were  filed. 
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The  exceptions  are  19  in  number,  and  the  first  13,  with  the 
exception  of  number  8  umy  be  said  to  apply  to  one  transaction. 

After  probating  the  will,  and  after  Swetland  and  Miles  had 
been  appointed  executors,  Mr.  and  Mrs.  Swetland  and  Miles, 
who  was  the  the  guardian  of  Harriet  Miles,  the  exceptor  herein, 
held  a  meeting  in  January  1908,  at  which  time  $15,000  of  the 
notes  and  otJier  securities  were  divided  up,  $5,000  going  to  Miles 
and  $10,000  going  to  the  Swetlands. 

The  vital  question  is,  should  Swetland,  the  acting  executor, 
be  charged  at  this  time  with  the  $15,000? 

It  will  be  presumed  in  the  absence  of  evidence  to  the  contrary, 
that  these  parties  were  acting  in  their  ofiicial  capacity  in  mak- 
ing this  division;  that  Swetland  was  acting  as  executor,  Mrs. 
Swetland  as  trustee*  of  the  residuary  legatees,  and  !Miles  as  ex- 
ecutor of  the  estate  as  well  as  guardian  of  his  minor  children, 
the  exceptor  herein ;  we  will  not  ])resume  that  any  of  the  parties 
intended  to  do  a  wrong  at  the  time,  or  throw  themselves  liable 
to  criminal  prosecution. 

1  have  gone  over  the  testimony  carefulh',  submitted  to  the 
probate,  as  to  what  was  said  and  done  by  ttie  parties  at  the 
time  the  distribution  of  the  $15,000  was  made. 

The  testimony  of  ^lilos  who  was  not  only  acting  as  executor 
of  the  estate,  but  guardian  of  his  minor  child  as  well,  we  think 
should  have  no  weiglit  with  the  court  in  reaching  a  conclusion 
in  this  case.  He  had  no  place  at  this  meeting  other  than  in  the 
capacity  of  executor  or  guardian  of  his  nunor  child,  and  yet  he 
would  have  the  court  believe  that  he  was  acting  in  his  individual 
capacity,  branding  himself  as  a  rogue  and  a  thief  of  the  first 
magnitude. 

Does  the  testimony  of  Swetland  the  other  exceptor,  bear  out 
his  theory  of  this  ease,  that  he  should  not  be  charged  at  this 
time  with  the  $15,000  distributed  wdthout  an  order  of  court? 

Swetla!id  says  that  this  distribution  was  made  in  accordance 
with  the  residuary  clause  of  the  will  giving  one  third  to  each  of 
the  three  grand  dau<?hters,  and  that  it  was  done  by  Mrs.  Swet- 
land the  trustee  ^f  the  grand  children;  that  ^Irs.  Swetland  as 
trustee  and  ]\Iiles  as  exeoutor  and  guardian  were  both  present 
and  took  part  in  the  same. 
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All  parties  agree  that  such  distribution  was  made,  and  the 
court  is  satisfied  that  it  was  made  as  testified  to  by  H.  C.  Swet- 
land,  the  acting  executor,  and  the  question  for  the  court  to  de- 
termine is  whether  such  distribution,  made  under  such  circum- 
statnces,  relieves  the  acting  executor  from  accounting  for  the 
same  at  this  time. 

When  an  executor  or  administrator  makes  distribution  of 
funds  in  his  hands  without  an  order  of  the  court,  he  does  so  at  his 
peril;  and  in  case  the  funds  distributed  are  required  to  pay 
the  debts  or  specific  legacies  of  the  estate,  he  will  be  chargeable 
with  such  funds,  in  a  sum  sufficient  to  pay  such  debts  and 
legacies. 

The  only  safe  course  is  for  the  executor  to  comply  with  the 
statute  in  making  distribution,  and  receive  an  order  and  approval 
of  the  court :  but  if  he  fails  to  do  so,  are  his  acts  void,  and  will 
he  be  called  upon  a  second  time  to  account. 

As  to  whether  an  executor  would  be  charged  a  second  time 
with  funds  distributed  without  an  order  of  the  court,  depends 
on  whether  or  not  the  probate  court  at  the  time  of  distribution 
was  made,  on  a  proper  application  would  have  ordered  such 
distribution,  or  would  have  approved  of  such  distribution  in  an 
account  filed  by  the  executor.  In  either  case  if  approved  by 
the  court  the  executor  would  be  relieved  from  accounting  a 
second  time. 

If  the  conclusion  reached  by  the  court,  that  this  distribution 
was  made  by  the  parties  in  their  official  capacity,  and  that  Mrs. 
Swetland  received  the  same  as  trustee  of  the  three  grand 
daughters,  would  there  be  any  question,  on  a  proper  showing 
that  the  debts  and  specific  legacies  were  paid,  but  what  the  court 
would  have  approved  of  such  distribution. 

After  the  debts  and  specific  legacies  were  .paid,  the  right  of 
Mrs.  Swetland  to  receive  the  residue  of  the  estate  as  trustee  was 
fixed  by  the  terms  of  the  will.  The  failure  to  have  an  order  of 
the  probate  court,  ordering  distribution,  can  be  of  no  avail,  unless 
it  be  shown  that  at  the  time  it  would  have  been  diflferent  from 
the  distribution  which  was  made. 

If  this  distribution  had  been  brought  to  the  attention  of  the 
court,  by  application  or  included  in  an  account  prior  to  the  pro- 
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ceedings  to  contest  the  will,  is  there  any  doubt  but  what  the 
court  would  have  approved  of  such  distribution?    We  think  not. 

If  the  distribution  was  unlawful  and  not  in  accordance  with 
the  will,  the  same  could  not  stand,  and  the  executor  would  be 
held  liable ;  but  when  it  was  made  in  accordance  with  the  terms 
of  the  will,  and  no  creditor  is  here  complaining,  we  think  the 
same  should  be  approved  by  this  court.  But  it  is  said  that  by 
Section  10850  the  executor  must  produce  vouc&ers  for  debts  and 
legacies  paid,  which  he  has  failed  to  do.  In  answer  to  this 
it  will  be  suflBcient  to  say  that  this  section  provides  a  method  by 
which  the  evidence  of  paymeiit  may  be  preserved,  but  not  the 
only  method,  and  in  this  case  the  fact  of  distribution  is  admit- 
ted to  have  been  made  to  some  one,  and  this  court  finds  it  to 
have  been  made  to  IMrs.  Swetland  as  trustee.  The  executor  should 
not  be  charged  with  the  same  at  this  time. 

So  finding,  the  twelve  exceptions  above  mentioned  are 
overruled. 

Exception  No.  8  wherein  the  executor  is  charged  with  failure 
to  account  for  his  own  note  of  $500.  presents  a  question  of  a 
different  nature.  At  tlie  time  a  distribution  was  made  of  the 
$15,000  in  securities,  this  $500  note  with  accrued  interest,  was 
turned  over  to  Swetland,  as  compensation  for  services  claimed 
to  have  been  rendered  by  him  in  caring  for  the  property  of  the 
decedent  in  her  lifetime. 

Section  10727  provides  that  no  part  of  the  assets  of  an  estate 
shall  be  retained  by  an  executor  in  satisfaction  of  his  own  debt 
or  claim,  until  it  has  been  approved  and  allowed  by  the  court. 

The  statute  is  imperative  as  to  the  method  for  the  allowance 
and  payment  of  the  individual  claim  of  an  executor;  and  the 
legatees  and  heirs  have  the  right  to  insist  that  the  law  be  com- 
plied with,  in  order  that  they  may  know  whether  the  claim  is 
a  valid  claim  against  the  estate.  Swetland  having  failed  to  com- 
ply with  the  law  in  this  respect,  this  exception  is  sustained, 
and  he  should  be  charged  with  the  face  of  the  note  and  interest. 

Exception  No.  14,  wherein  the  executor  is  charged  with  failure 
to  account  for  the  $1,000.  legacy  to  himself,  we  think  should  be 
sustained. 

It  is  conceded  that  a  legatee  must  refund  when  it  appears 
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that  the  payment  was  wrongfully  made,  and  we  see  no  reason 
why  an  executor  should  not  account  for  the  legacy  paid  to  him- 
self and  charge  himself  with  the  amount  in  his  account,  as  the 
complaining  party  and  the  executor  are  both  before  the  courc 
and  a  multiplicity  of  suits  is  never  favored. 

We  think  that  Section  10609  G.  C.  applies  to  a  residuary  leg- 
atee and  not  applicable  to  the  facts  in  this  case  as  to  payment  of 
interest  and  that  Section  10635  must  govern  in  this  case. 

The  executor  will  be  charged  with  this  legacy,  with  interest 
from  the  date  of  the  filing  of  exceptions. 

Exception  No.  18  relates  to  the  charge  of  $100.  per  year  as 
compensation  in  looking  after  real  estate.  While  an  executor  is 
not  required  to  collect  rent  on  real  estate,  yet  if  he  does  so  he 
will  be  required  to  account  for  same,  and  in  this  case  he  was  so 
authorized  by  the  exceptor  and  we  see  no  reason  why  it  should 
not  be  disposed  of  in  this  case.  As  to  the  reasonableness  of  the 
charge  minds  might  differ;  but  from  an  examination  of  the 
statements  submitted,  we  find  that  for  the  seven  years  he  collec- 
ted in  rents  $3,785.  and  interest  from  investments  of  the  rent 
money  amounting  to  $421.57.  During  this  time  the  exceptor 
paid  taxes  and  made  repairs  on  the  Coshocton  avenue  property 
in  Mt.  Vernon.  We  think  the  services  of  the  executor  were 
valuable  to  the  estate  in  the  manner  in  which  he  managed  the 
property,  and  from  the  evidence  we  are  unable  to  say  the  charge 
IS  unreasonable.     This  exception  will  be  overruled. 

A  finding  and  decree  may  be  entered  sustaining  the  exceptions 
Nos.  8  and  14  and  overruled  as  the  balance. 

Exceptions  may  be  noted  for  both  parties. 


INVAUDITY  OF  A  GARBAGE  REMOVAL  CONTRACT. 

Common  Pleas  Court  of  Franklin  County. 

Feist  v.  City  of  Columbus  et  al. 

Decided,  December  9,  1921. 

Municipal  Corporations — Authority  of  Home  Rule  Cities — To  Exact  Fees 
in  Reasonable  Amounts  from  Persons  in  Various  Occupations — 
Equal  Protection  Clause  Violated  where  Licenses  are  Made  Un- 
reasonable in  Amount, 
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A  city  ordinance  which  imposes  a  license  fee  of  twenty  dollars  a  month 
upon  the  business  of  colleoting  and  transporting  garbage  through 
the  streets,  is  not  a  regulatory  measure,  but  an  exaction  far  in  ex- 
cess of  the  cost  to  the  city  or  the  value  of  the  privilege  granted,  and 
is  invalid  because  of  its  unreasonableness. 

C  Pt  McClelland,  for  plaintiff. 

Chas.  A.  Leach  and  L.  F,  Laylin,  for  defendant. 

Rogers,  J. 

The  plaintiff  shows  in  his  petition  that  he  has  a  contract  with 
the  Deshler  Hotel  Company  of  this  city,  whereby  he  has  bought 
and  agreed  to  carry  away  its  garbage  for  a  year  for  the  sum  of 
$200;  that  the  fulfillment  of  this  contract  necessitates  the  use 
of  the  streets  of  the  city  of  Columbus  for  purposes  of  transport- 
ing the  garbage;  and  that  during  the  existence  of  this  contract 
the  city  passed  an  ordinance,  the  substance  of  which  is: 

'*  Section  1.     That  it  s»hall  be  unlawful  for  any  person     •     • 
to  engage  in  the  business  of  buying,  collecting  or  transporting 
through  the  streets  or  public  ways  of  the  city  of  Columbus  any 
garbage     *     *     *     without  first  obtaining  a  license  to  engage 
in  such  business." 

And  Sections  2,  3  and  4  provide  that  a  monthly  license  of  $20 
shall  be  paid  as  a  prerequisit-e  to  engage  in  such  business,  ana 
also  that  for  the  violation  of  such  ordinance  a  penalty  is  at- 
tached. 

The  plaintiff  also  complains  that  the  city  threatens  to  enforce 
the  above  ordinance,  and  that  such  enforcement  will  make  i*. 
impossible  for  him  to  perform  his  contract  and  subject  him  to 
irreparable  losses.  And  he  maintains  that  the  ordinance  is  void 
for  several  specific  reasons  set  forth  in  his  petition,  and  he  seeks 
an  injunction  against  its  enforcement. 

A  general  demurrer  is  filed  to  the  petition  to  test  itfs  sufficiency. 
Among  the  reasons  assigned  for  the  invalidity  of  the  ordinance, 
it  is  alleged  that  it  is  unreasonable  and  oppressive.  Mucli  trme 
and  learning  has  been  spent  in  the  briefs  of  counsel  on  the  sub- 
ject whether  the  exaction  is  a  license  or  a  tax.  I  have  reached  the 
conclusion  that  it  does  not  make  anv  difference  what  it  is  called. 
Tf  there  has  been  an  unreasonable  exercise  of  the  power  of  the 
city  in  attempted  enactment  of  the  ordinance,  it  is  void  and  non- 
enforcible.    Under  our  decisions,  **home  rule''  cities  may,  by  or- 
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dinance,  lay  a  tax  upon  persons  engaged  in  various  occupations, 
and  such  exactions  are  a  valid  exercise  of  the  legislative  power 
of  such  cities.  Furthermore  cities  within  the  general  powers 
granted  by  the  constitution  and  statute  may  grant  licenses  for 
the  privilege  of  transacting  various  lines  of  business.  See  as  to 
the  former  Slate  ex  ret  v.  Carrel,  99  0.  S.,  220;  and  as  to  the 
latter  proposition  it  is  too  familiar  to  need  citation  of  authority 
in  its  support. 

While  these  rights  of  legislative  grant  are  conferred  upon 
cities,  it  is  equally  fundamental  that  such  exactions  must  be 
reasonable,  and  in  matters  of  licenses  tlie  exactions  can  not  ex- 
ceed the  reasonable  value  of  issuing  the  license  and  regulating 
the  business.    See  Tlandlcy  v.  Wcstcrville,  10  N.P.(N.S.),  521. 

Further,  in  matters  of  excise  taxes  (and  the  case  before  us  if 
not  a  license  is  an  excise  tax\  when  a  privilege  is  taxed  the  tax 
on  the  privilege  can  not  exco<»d  the  value  of  the  privilege  orig- 
inally conferred,  or  its  continued  annual  value  thereafter.  As- 
summing  therefore  that  the  exaction  is  an  excise  tax,  or  a  tax  on 
a  privilege,  if  the  tax  exceeds  the  value  of  the  privilege  taxed  it 
violates  the  provisions  of  tlie  constitution  relative  to  the  inviola- 
bility of  private  property,  tlie  equal  protection  and  general  wel 
fare  clauses  of  the  constitution.  See  Saviers  v.  Smith,  101, 
O.  S.,  132,  136,  137,  138;  Sovihern  Gum  Co.  v.  Layluu  66  0.  S., 
578;  Ja7ies  v.  Grave,%  15  X.P.(N.S.).  193). 

The  question,  among  others,  is  whether  the  ordinance  is  un- 
reasonable. I  am  satisfied  it  is.  The  exaction  of  twenty  dollars 
monthly  for  the  privilege  of  ])urchasins:,  or  collecting,  or  trans- 
porting garbage  etc.,  whether  treated  as  a  license  or  a  tax  has 
no  semblance  of  reasonableness  about  it.  It  matters  not  whether 
the  person  who  engages  in  the  business  be  the  original  producer 
and  owner  of  the  product,  or  buys  the  product  from  another; 
or  how  great  or  small  the  quantity  or  the  value  of  the  srarbage 
may  be,  if  he  wishes  to  transport  it  on  the  public  streets,  whether 
it  be  once  a  month  or  one  thousand  times  a  month,  he  must  pay 
monthly  $20.  for  doinsr  so,  as  long  as  he  may  have  to  use  the 
streets  for  that  purpose.  As  a  regulatory  measure  the  fee  is  not 
limited,  as  the  law  requires,  to  the  reasonable  value  of  issuing 
the  license  and  regulating  the  business,  but  is  far  in  excess  of 
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such  uses.  As  an  excise  tax  as  well  as  a  license,  it  clearly  vio- 
lates the  constitutional  safeguards  above  mentioned  in  exacting 
a  fee  far  in  excess  of  the  reasonable  value  of  the  privilege  granted. 
What  value,  if  any,  can  be  attached  to  the  privilege,  not  en- 
joyed by  others  as  to  other  products,  of  transporting  one's  own 
garbage  on  the  highways?  No  particular  kind  of  vehicle  is 
sought  to  be  taxed  in  connection  with  the  business  so  as  to  make  it 
of  value  to  tlie  user,  or  of  injury  to  the  streets,  tc  use  the  streets 
for  such  transportation.  But  no  matter  what  the  means  of 
transportation,  the  person  wlio  engages  in  the  business  of  trans- 
porting the  product  must  have  a  license  for  the  privilege. 

It  is  evident  that  the  real  purpose  of  the  ordinance  is  not  to 
protect  the  health  of  the  community  or  for  sanitary  reasons, 
and  therefore,  a  police  regulation.  For  there  is  no  restriction 
whatever  as  to  the  manner  or  means  of  transportation.  If  the 
price  is  paid  monthly,  the  privilege,  unlimited  in  every  way,  is 
granted  the  licensee.  It  is  easy  to  see  the  object  of  the  ordinance 
Its  covert  purpose  is  to  compel  all  persons  within  th'*  city,  who 
may  have  %vaste  products  from  rheir  tables  or  otherwise,  instead 
of  utilizing  the  propduct  for  their  per.sonal  profit,  to  surrender 
the  property  right  therein  by  abandoning  the  same  ?o  that  the 
city  may  monopolize  tlie  business  of  garbage  disposal. 

If  the  ordinance  in  question  be  held  valid,  every  person  en- 
gaged in  the  busim^ss  of  transiiorting  any  product  he  may  po- 
sess  mav  bv  ordinance  be  charged  $20.00  a  month  so  long  as  he 
engages  in  the  business  of  using  tlie  streets  for  such  transporta- 
tion. This  cannot  be  the  law.  Garbage  is  no  different,  if  properly 
handled,  from  any  other  products  from  stores  and  factories,  which 
although  they  have  a  value,  are  waste  in  the  particular  lousiness. 
Yet  the  proprietor  may  be  virtually  prohibited  from  dispo.sing 
of  his  waste  product  because  the  streets  are  not  open  to  him  for 
their  transportation  unless  he  pav  $20.00  monthly. 

In  the  final  analysis,  the  privilege  of  the  individual  use  of 
the  streets  and  public  thoroughfares,  which  do  not  belong  to 
the  citv  but  to  the  public,  mav  virtuallv  be  taken  awav  from 
every  citizen  by  such  unreasonable  exactions,  as  appear  from 
the  ordinance  in  question.  This  cannot  be  tolerated  and  the 
demurrer  is  accord  in  civ  overruled. 
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LIABILITY  FOR  INJURY  TO  A  PASSENGER  IN  AN  AUTOMOBILE 

IN  COLUSION- 

Common  Pleas  Court  of  Hamilton  County. 

Maky  L.  Ruskamp  vs.  The  Cincinnati  Traction  Company. 

Decided,  December,  1919. 

Negligence — Of  the  Driver  of  an  Automohile— May  not  be  Imputed  to 
an  Injured  Passenger^  When — Not  Error  to  Repeat  in  General 
Charge  Principles  set  Forth  in  a  Special  Charge — Where  Emphasis 
is  not  Given  to  One  View  of  the  Case. 

The  plaintiff,  having  informed  the  owner  of  an  automobile,  who 
boarded  with  her,  that  she  intended  to  go  marketing,  was  invited 
to  ride  in  the  automobile  with  him  as  he  was  going  in  the  same 
direction  on  his  own  business.  The  ownor  drove  the  automobile 
and  the  plaintiff  rode  on  the  front  seat  besfde  him  but  took  no 
part  in  the  operation  of  the  automobile.  A  collision  took  place 
between  the  automobile  and  a  street  car  in  which  the  plaintiff  was 
injured.    Held: 

1.  That  the  negligence  of  the  driver  of  the  automobile  could  not  not  be 

imputed  to  the  plaintiff. 

2.  That  stating  in  the  general  charge  rules  of  law  already  stated  in  a 

special  charge,  but  without  referring  to  the  special  charge,  was  not 
error  where  no  special  theory  of  the  evidence  was  emphasized  and 
the  law  favorable  to  the  respective  parties  was  given  equal  prom- 
inence in  the  manner  of  its  statement  and  repetition. 

Gnlvm  d)  Bnner^  for  plaintiff, 
Sherman  T.  McPherson,  for  defendant. 

Matthews,  J. 

The  plaintiff  recovered  a  verdict  against  the  defendant  for 
damages  on  account  of  personal  injuries,  and  the  ca*se  now  comes 
before  the  court  upon  the  motion  of  the  defendant  for  a  new 

trial. 

The  evidence  disclosed  that  the  plaintiff  conducted  a  rooming 
and  boarding  house  in  a  suburb  of  Cincinnati ;  the  house  was 

•Error  not  prosecuted. 
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owued  by  one,  Smith ;  the  plaintiff  rented  the  house  from  him, 
and  Smith  boarded  with  her.  Smith  owned  an  automobile,  and 
on  the  occasion  in  question  having  some  business  in  the  center 
of  the  city  to  attend  to,  and  hearing  the  plaintiff  say  that  she 
had  to  go  to  market  invited  her  to  ride  with  him  in  his  auto- 
mobile. Smith  drove  the  automobile  without  any  direction  or 
control  on  the  part  ofc*  the  plaintiff,  and  when  they  reached  Sev- 
enth and  Vine  streets  a  collision  took  place  between  the  auto- 
mobile and  the  defendant's  street  car.  The  plainlifl*  was  in- 
jured, and  this  action  was  brought  on  accouut  of  those  injuries. 

The  defendant  urges  two  grounds  upon  which  it  claims  a  new 
^rial  should  be  granted: 

First.  That  the  court  erred  in  charging  that  tlie  driver's 
acts  could  Tiot  be  imputed  to  the  plaintiff.  In  this  charge  the 
court  followed  the  rule  announced  in  the  recent  case  of  Toledo 
Rwy.  &  Light  Co.  v.  Mayers,  93  O.  S.,  304,  and  Commissioners 
V.  Bicker,  Admx,,  98  O.  S.,  432. 

In  the  opinion  of  the  court  the  evidence  in  the  ease  at  bar 
disclosed  without  contradiction  that  the  plaintiff  was  the  mere 
guest  of  the  driver  of  the  automobile,  and  therefore  was  not 
chargeable  with  any  negligence  that  may  have  been  committed 
by  him. 

In  the  last  cited  case  the  court  at  page  436,  in  explaining 
the  first  cited  case  says: 

**In  that  case  v»here  a  guest  of  the  owner  and  driver  was  in- 
jured it  was  held  that  the  neijligeTice  of  the  driver  of  an  auto- 
mobile which  comes  into  collision  with  the  street  car,  is  not  im- 
putable to  the  guest,  although  the  guest  is  required  to  exercise 
ordinary  care  for  his  own  safety  and  to  reasonably  use  his  facul 
ties  of  sight  and  hearing  to  avoid  danger  instant  to  crosslnsr  the 
track.  But  it  is  the  function  of  the  jury  to  determine  from  the 
facts  shown  in  each  case  whether  the  injured  "person  used  sucU 
care,  and -what  care  the  circumstances  re«iuired.'' 

In  the  case  at  bar  the  court  did  instruct  the  jury  that  the 
plaintiff  was  required  to  use  ordinary  care,  and  in  defining  or- 
dinary care  as  applied  to  the  plaintiff  charged: 

"Ordinary  care  as  applied  to  the  plaintiff  means  such  cHr- 
as  persons  of  ordinary  care  and  prudence  observe  when  riding 
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in  automobiles  as  jjuests  oF  the  driver,  at  street  intersections 
in  the  street  to  avoid  danger  and  injury  to  themselves  arising? 
from  the  street  ear  on  tracks  in  the  streets  at  said  interseclion." 

And,  also 

*'\\Tiile  the  negligence,  if  any,  of  the  driver  of  the  automobile 
can  not  be  imputed  to  the  plaintiff,  it  was  her  duty  personally 
to  extreise  ordinary  care  for  her  own  safety  as  distinguished 
from  any  act  oji  the  part  of  the  driver  of  the  automobile.  She. 
of  enu j'se,  was  not  required  to  exercise  the  same  watchfulness 
as  the  driver  of  the  automobile  to  avoid  danger,  but  slie  could 
not  rely  implicitly  on  the  care  of  the  driver.  When  and  if  in  a 
po:>it'on  to  sec  and  apprehend  danger,  if  any.  it  was  necessary' 
for  her  to  exercise  ordinary  care  for  her  own  safety,  and  if  she 
did  rot  do  so.  and  in  consequence  of  her  failure  to  exercise  such 
care  she  was  injiu'cd,  she  can  not  recover,  even  though,  the  de- 
fendant was  guilty  of  nesfligence  as  claimed  by  the  plaintit^* 
and  such  negligence  contributed  to  produce  the  injury.'' 

Second.  It  is  urged  that  the  court  erred  in  rei)eating  the 
law  applicable  to  imputed  negligence.  At  the  request  of  the 
plaintiff  the  court  gave  a  special  charge  upon  the  subject  of 
imputed  negligence.  In  its  general  charge  in  charging  the  jury 
on  the  rights  of  the  parties,  the  court  perforce  was  required  to 
and  did  touch  upon  the  doctrine  of  imputed  negligence,  in  charg- 
ing on  the  subject  of  the  drivers  sole  negligence  being  the  proxi- 
mate cause  of  plaintiff's  injury. 

At  the  conclusion  of  the  creneral  charge  plaintiff's  coun.sel 
rcque^:ted  the  court  to  explain  the  meaning  of  the  word  ** im- 
puted" that  had  been  used  by  the  court,  and  in  response  to  that 
request  the  court  did  acrain  refer  to  the  subject  of  imputed 
negligence.  But  in  every  instance  in  its  general  charge  when 
the  court  touched  upon  the  subject  of  imputed  ne*jligence,  it, 
at  tht»  same  time  charged  the  jury  that  in  the  event  it  found 
that  the  driver's  nedigence  was  the  sole  proximate  cnu«e  of  the 
collision,  then  the  plaintiff  could  not  recover.  In  other  words, 
the  court  in  withdrawing  from  the  consideration  of  the  jury  the 
subject  of  imputed  negliixence  always  coupled  it  with  the  state- 
ment that  if  the  jury  found  that  the  driver's  negligence  was 
the  ?ole  eau«e  of  the  collision,  then  their  verdict  must  be  for 
the  defendant,  because  in  that  event  it  would  have  been  found 
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that  the  defendant's  negligence  was  not  the  cause  of  the  ool- 
lision. 

In  the  opinion  of  the  court  the  defendant  suffered  no  preju- 
dice by  the  repetition  in  this  way  of  the  law  applicable  to  im- 
puted negligence  in  conjunction  with  phases  of  the  law  favor- 
able to  the  defendant,  nor  was  it  thereby  emphasizod  or  given 
undue  prominence.  Counsel  refers  in  support  of  his  position 
on  this  point  to  the  ease  of  CincinJiaii  Traction  Co,  v.  Nellis.  81 
0.  S.,  5J5.  An  examination  of  that  case  discloses  that  the 
ground  of  reversal  was  that  the  court  erred  in  givinir  a  certain 
special  charge.  The  case  was  not  reversed  because  of  repeating 
the  law  in  the  general  charge  that  had  already  been  given  in 
a  special  charge.  The  court  does  say  that  in  that  ease  undue 
importance  was  given  to  certain  features  of  the  case  by  repeti- 
tion, but  does  not  reverse  the  case  on  that  ground.  Further- 
rii(«re,  an  examination  of  the  record  of  the  case  will  show  that 
the  parts  repeated  were  applications  of  law  to  specific  features, 
or  theories,  of  the  facts  of  the  case. 

The  charge  in  the  case  at  bar  is  not  open  to  that  objection  for 
the  reason  that  in  the  respect  in  which  it  is  criticised  all  the 
court  did  was  to  instruct  the  jury  that  under  the  law  the  negli- 
gence of  the  driver  of  the  automobile  could  not  be  charged 
against  the  plaintiff,  and  that  if  it  found  that  the  defendant 
was  guilty  of  negligence  proximately  contributing  to  the  colli- 
sion, then  the  negligence  on  the  part  of  the  driver  would  not 
prevent  a  recovery  by  her;  and  in  all  instances  immediately 
{stated  the  rule  favorable  to  the  defendant,  that  if  the  collision 
was  caused  solely  by  the  negligence  of  the  driver  then  the  de- 
fendant not  beirg  negligent,  the  plaintiff  could  not  recover. 

It  has  bt-en  the  uniform  practice  in  this  state  to  make  the  gen- 
<^ral  charge  of  the  court  cover  every  element  of  the  case,  so  thai 
the  jui-y  would  have  the  benefit  of  a  complete,  logical  and  con- 
secutively stated  rule  to  guide  it  in  its  deliberation.  Upon  ex- 
amining the  record  in  the  case  of  Byal  v.  Bahl,  90  O.  S.,  129. 
which  affirmed  the  judgment  of  the  common  pleas  court,  we  find 
the  trial  judge  expressly  stated  to  the  jury  that  the  special 
charges  and  the  general  charge,  woxild  be  to  a  large  extent 
duplicate  statements  of  the  law.     The  language  used  was: 
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*'It  may  be  possible  some  oi  these  are  practical  duplicates 
of  what  will  be  given  in  the  general  charge^  as  they  are  recog- 
nized and  established  principles  of  law  by  courts  of  last  resort 
and  they  inay  be  in  the  identical  language  as  in  the  general 
charge  to  be  gi\en  at  the  close  of  the  case,  but  you  will  taka 
all  of  them  as  the  law  which  governs  you.'* 

* 

It  will  be  found  that  the  special  charges  covered  practically 
^very  feature  of  the  case,  and  that  the  court  in  its  general  cliarge 
likewise  instructed  the  jury  on  the  law  applicable  to  every  phase 
of  the  case.  This,  as  the  court  understands  it  is  the  common 
practice  so  far  as  general  charges  are  concerned,  and  unless 
some  particular  element  of  fact  or  theory  of  the  evidence  as 
distinguished  from  a  rule  of  law  is  emphasized  to  the  preju- 
dice of  the  losing  party,  no  error  has  been  committed.  If  the 
rules  of  law  and  theories  of  the  evidence  favorable  to  both  sides 
are  repeated  and  emphasized  equally,  no  prejudice  results  to 
either  party. 

In  discussing  this  subject  the  circuit  court  in  the  case  ot 
Rupp  v.  Shaffer,  Admr.,  21  C.  C,  ()4'i,  at  650  and  651,  says: 

'*Wc  do  not  mean  to  say  that  the  court  having  given  the 
special  charges  as  requested  is  prevented  from  treating  of  the 
same  subject  in  its  general  charge,  but  it  is  manifestly  con- 
trary to  the  statute  for  the  court  having  read  the  special  charge, 
to  proceed  orally  to  qualify,  modify  or  in  any  manner  explain 
the  particular  special  charge  to  the  jury,  as  was  done  in  this 
case." 

It  is  not  the  repetition  of  the  law  that  lays  a  charge  open  to 
objection.  It  would  be  difficult  to  find  a  charge  in  which  there 
was  not  some  overlaping  and  repetition.  It  is  only  where  the 
court  repeats  and  emphasizes  one  side  of  a  case  without  a  cor- 
responding repetition  and  explanation  of  the  other  side  that 
the  charge  is  open  to  objection.  No  such  one-sidod  emphasis 
exists  in  the  charge  given  in  the  case  at  bar.  It  is  not  open  to 
the  criticism  that  Avas  made  to  the  action  of  the  court  in  Amer- 
ican S^eel  Packing  Co.  v.  Conkle,  8(j  0.  S.,  117,  in  which  ten 
special  charges  were  given  all  emphasizing  one  proposition  fa- 
vorable to  the  defendant  without  an  equal  repetition  of  propo- 
sitions favorable  to  plaintiff. 
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Other  eases  in  which  tlie  objection  was  raised  and  overruled, 
that  the  court  repeated  certain  propositions  of  law  in  special 
and  general  charges,  are:  Smart  v.  Noi^n  Ccsaria  Lodge,  B  C.  C 
(N.  S.),  15,  alTirmcd  without  report,  73  0.  S.,  3S7;  R^iilumj 
Company  v.  Morehmd,  12  0.  C.  D.,  612,  and  aflfirmed  without 
report,  60  0.  S.,  604:  Traction  Company  v.  Baron,  ?.  N.  l\  (\. 
S.),  633:  Curlis  v.  Brown,  9  Oh.  App.,  19,  at  22. 

Jn  the  opinion  ol:  the  court  no  error  prejudicial  to  the  de- 
fendant was  committed,  and  its  motion  for  a  new  trial  is  there- 
fore  cvemiled. 


IMMUNITY  AGAINST  CIVIL  ACTIONS. 

Common  Pleas  Court  of  Franklin  County. 

Wesley  G.  Hates  v.  Samuel  L.  Black  et  al. 

Decided,  February  20,  1915. 

Conspiracy — A'oi  Ground  for  a  Private  Suit^  Unless — Damages  Suffered 
Must  First  le  Shown — Immunity  in  Performance  of  Judicial 
Duties — Void  Judginents  Distinguished  from  Those  Which  at  Most 
are  Only  Erroneous — Sham  Pleading. 

1.  Under  the  rule  a  civil  action  does  not  lie  against  alleged  conspirH- 

tors  unless  something  is  shown  to  have  been  done,  independent  of 
the  conspiracy,  which  resulted  in  damages  to  the  plaintiff,  a  suit 
can  not  be  maintained  against  a  group  of  judges,  jurors  and  other 
judicial  officers  because  of  humiliation  and  injury  resulting  from 
an  alleged  illegal  prosecution  and  commitment  to  Jail  for  con- 
tempt; nor  for  prosecution  for  criminal  libel,  resulting  in  convic- 
tion and  judgment  in  a  court  having  full  jurisdiction,  which  judg- 
ment is  still  in  force;  nor  on  other  charges  growing  out  of  such 
contempt  and  criminal  libel  proceedings. 

2.  Moreover,  judges  of  courts  of  general  authority  are  invested  with 

immunity  from  private  s-uits  directed  against  them  individu«illy 
because  of  judicial  acts  performed,  and  this  is  true  regardless  of 
allecjed  improper  motives  in  the  performance  of  such  acts. 

3.  A  motion  to  strike  from  the  files  a  petition  directed  against  judges, 

jurors  and  others,  based  on  such  causes  of  action,  may  be  granted 
under  the  inherent  power  of  the  court. 
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CUBTAIN,   J. 

This  cause  is  now  submitted  upon  the  motion  of  defendants, 
Samuel  L.  Black,  M.  R.  Patterson,  Franklin  Rubrecht  and 
Horace  S.  Kerr  to  strike  the  petition  in  this  case  from  the  files 
'*for  the  reason  that  it  states  no  cause  of  action,  shows  that  no 
cause  of  action  exists  in  favor  of  plaintiff  against  the  defendants, 
and  that  the  filing  thereof  was  a  pretext  to  scandalize  courts  and 
officers  and  for  other  ulterior  purposes.'^ 

Thirty-two  persons  are  made  defendants  to  this  action,  among 
them  being  the  six  judges  of  the  court  of  common  pleas  of 
Franklin  county,  the  j)robate  judge  of  said  county,  the  police 
judge  of  the  city  of  Columbus,  twelve  persons  who  served  as 
jurors  in  said  police  court  and  three  justices  of  the  peace.  The 
plaintiff  in  substance  alleges  that  his  cause  of  action  ''is  founded 
upon  a  series  of  illegal  and  unlawful  acts  committed  by  defend- 
ants, from  time  to  time,  by  several  or  all  of  defendants  conspir- 
ing together,  aiding  and  acting  together,  or  several  of  said  de- 
fendants acting  in  less  numbers,  but  under  a  common  under- 
standing and  for  a  ex)mmon  purpose  to  accomplish  an  unlawful 
and  illegal  and  malicious  prosecution  of  plaintiff." 

*'The  general  rule  is,  that  a  conspiracy  can  not  be  made  the 
subject  of  a  civil  action  unless  something  is  done  which,  without 
the  conspiracy,  would  give  a  right  of  action.  The  damage  is 
the  gist  of  the  action,  not  the  conspiracy/'  Coolev  on  Toils,  2nd 
ed.,  143. 

**  As  it  is  the  wrong  accomplished — in  other  words  the  depriva- 
tion of  some  right — that  must  support  the  action,  it  follows  that 
if  what  the  plaintiff  has  been  deprived  of  was  not  a  right  at  all 
but  an  advantage  merely  hoped  for,  he  can  not  maintain  his 
suit."  Cooley  on  Torts,  144.  See  also  2  Bates  Pleading  1231  and 
8  Cyc,  645. 

The  question  presented,  therefore  is,  what  wrong  does  the  peti- 
tion show  the  plaintiff  has  suffered,  or  what  right  has  he  been 
deprived  of  that  would  entitle  him  to  maintain  an  action,  inde- 
pendent of  the  alleged  conspiracy  against  one  or  more  of  the  de- 
fendants named  in  the  petition  ? 

The  first  alleged  wrongful  act  is  in  substance  that  Samuel  L. 
Black,  who  the  petition  shows,  was  the  judge  of  the  probate  and 
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juvenile  courts  of  Franklin  county,  Ohio,  did  on  the  6th  day 
of  February,  1914,  unlawfully  instigate  certain  contempt  pro- 
ceedings against  said  plaintiff,  and  by  false  statements  of  facts, 
supported  by  a  fraudulent  and  false  certificate  or  mittimus  com- 
mit said  plaintiff  to  the  Franklin  county  jail  under  an  illegal 
sentence  to  the  humiliation,  injurj'  and  damage  of  said  plaintiff. 

It  appears  from  the  petition  that  the  plaintiff  commenced  ha- 
beas corpus  proceedings  in  the  court  of  common  pleas  of  said 
county,  presumably  for  the  purpose  of  being  released  from  his 
commitment  for  said  alleged  contempt,  and  that  the  same  was 
heard  by  Thomas  M.  Bigger,  one  oi'  the  judges  of  said  court, 
but  the  petition  fails  to  state  what  disposition  was  made  of  the 
habeas  corpus  proceedings.  There  is  no  averment,  however, 
that  the  plaintiff  was  discharged,  or  that  the  sentence  of  the  pro- 
bate court  has  ever  been  vacated  or  reversed. 

The  averments  of  tlie  petition  in  respect  to  the  contempt  pro- 
ceeding, appears  to  be  more  in  the  nature  of  a  charge  of  false 
imprisonment  than  one  of  malicious  prosecution.  The  gravaman 
of  this  charge  is  the  unlawfulness  of  the  imprisonment.  The 
petition  failing  to  show  that  the  sentence  of  the  probate  court 
has  been  vacated  or  reserved,  it  is  conclusively  presumed  that 
the  plaintiff  was  lawfully  sentenced  and  imprisoned. 

If  the  language  of  the  petition  in  reference  to  the  contempt 
proceeding  be  construed  as  stating  a  cause  of  action  for  a  ma- 
licious prosecution,  the  same  result  must  follow  for  the  reasoi) 
that  the  judgment,  so  long  as  it  remains  in  force,  will  be  conclu- 
sively presumed  to  have  been  rendered  upon  probable  cause 
therefor. 

The  plaintiff's  theory,  as  disclosed  by  his  brief,  is  that  the  con- 
tempt proceedings  had  against  him  were  void  and  not  merely 
erroneous  or  irregular. 

Is  this  theory  supported  by  the  averments  of  the  petition 
when  they  are  alone  looked  to? 

We  find  it  stated  in  the  petition,  in  substance,  that  Samuel  L. 
Black,  was  probate  judge  of  Franklin  county;  that  Samuel  li. 
Black  ''did  on  the  6th  day  of  February,  1914,  unlawfully  insti- 
gate  certain  contempt  proceedings  against  said  plaintiff  and  by 
false  statements  of  facts,  supported  by  fraudulent  and  false  cer 
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tificate  or  mittimus  commit  said  plaintiff  to  the  Franklin  county 
jail  under  an  illegal  sentence.*' 

It  is  apparant  that  the  plaintiff  inadvertently  used  the  word 
** instigate*'  ia  the  place  of  the  word  ** institute"  and  that  it  was 
his  intention  to  charge  Black  with  instituting  said  contempt 
proceedings.  The  power  is  conferred  by  statute  upon  courts, 
and  under  certain  circumstances  the  judges  thereof  to  punish  for 
contempt,  and  the  statute  prescribes  the  procedure  therefor. 
General  Code,  Section  12136,  et  seq. 

It  has  been  held  by  our  supreme  court  that : 

'  *  The  power  to  hear  and  determine  a  cause  depends  upon  jur- 
isdiction; and  it  is  coram  judice  whenever  a  case  is  presented, 
which  brings  this  power  into  action." 

**But  before  this  power  can  be  affirmed  to  exist,  it  must  be 
made  to  appear  that  the  law  has  given  tiie  tribunal  capacity  to 
entertain  the  complaint  against  the  person  or  thing  sought  to 
be  charged  or  affected;  that  such  complaint  has  actually  been 
preferred;  and  that  such  peison  or  thing  has  been  properly 
brought  before  the  tribunal  to  answer  the  charge  therein  con- 
tained." 

**When  these  appear,  the  jurisdiction  has  attached;  the  right 
to  hear  and  determine  is  perfect ;  and  the  decision  of  every  que^;- 
tion  ihereafter  arising  is  but  the  exercise  of  the  jurisdiction 
thus  conferred,  and  whether  determined  rightfully  or  wrongful- 
ly, correctfuUy  or  erroneously,  is  alike  immaterial  to  the  validity 
force  and  effect  of  the  final  judgment  when  brought  collaterally 
in  question."  Sheldon  v.  Newton,  3  0.  S.,  494. 

In  this  case  the  statute  gave  the  tribunal  capacity  to  entertain 
the  complaint  against  the  plaintiff  for  contempt.  The  petition 
shows  that  the  complaint  was  actually  preferred  and  the  plain- 
tiff brought  before  the  court  or  judge  to  answer  thereto. 

Under  these  circumstances,  according  to  the  authorities  cited, 
jurisdiction  attached  and  became  perfect.  The  proceeding  was 
not,  therefore,  void  as  claimed  by  the  plaintiff. 

If  he  desired  to  avoid  the  effect  of  the  judgment  against  him, 
the  Statute  Section  12146,  gave  him  the  right  to  prosecute  error, 
but  he  had  no  right  to  attack  the  judgment  collaterally,  as  he 
has  attempted  to  do  in  this  action. 

It  further  appears  from  the  petition  that  Samuel  L.   Black 
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filed  in  the  police  court  of  the  city  of  Columbus,  Ohio,  an  aflS- 
davit  in  which  he  charged  the  plaintiff  with  the  crime  of  crim- 
inal libel ;  that  the  plaintiff  wajs  tried  thereon  in  said  court  before 
defendant,  Samuel  G.  Osbom,  the  judge  thereof  and  a  jury; 
that  he  was  convicted  and  that  said  judgment  is  still  in  force. 
There  can  be  no  question  but  what  the  court  had  jurisdiction 
of  the  subject  matter  of  this  case,  under  the  law,  and  the  othe* 
facts  necessary,  to  confer  complete  jurisdiction,  are  shown  by 
the  petition.  This  proceeding  was  not  therefore  void  as  claimed. 
Proceedings  in  error  are  now  pending  in  the  court  of  appeals 
of  Franklin  county  to  reverse  the  judgment  rendered  against 
the  plaintiff,  and  so  long  as  that  judgment  remains  in  force  no 
action  can  be  prosecuted  against  any  person  upon  the  ground 
that  the  same  was  a  malicious  prosecution,  the  presumption 
being  that  there  was  probable  cause  for  the  action  and  the  judg- 
ment rendered  therein. 

In  the  case  of  Dunlap  v.  Glidden  et  al  (31  Maine,  435)  52  Am. 
Dec.,  625,  the  court  in  its  opinion  said : 

'^This  cause  of  action  in  these  suits  is  the  same,  but  the  same 
defendants  are  not  all  joined  in  each  of  them.  The  declarations 
allege  in  substance,  that  Benjamin  Glidden  commenced  an  faction 
against  the  plaintiff  to  recover  several  parcels  of  real  estate,  that 
a  verdict  was  rendered  in  that  action  in  favor  of  Glidden  ana 
judgment  was  entered  on  the  verdict ;  that  aXl  of  the  defendants 
fraudulently  conspired  together  to  defeat  the  plaintiff's  title, 
and  to  aid  Glidden  in  his  suit  and  that  by  the  false  testimony 
of  two  of  the  defendants  and  others,  the  verdict  was  obtained 
against  the  plaintiff. 

'*  These  actions  are  brought  to  recover  danmges  arising  from 
the  judgment  obtained  by  Glidden  against  the  plaintiff  and  if 
they  should  be  sustained,  the  record  would  present  the  anomaly 
of  a  judgment  remaining  in  full  force  and  of  another,  in  which 
damages  were  rendered,  on  account  of  the  existence  of  the  former 
one.  But  the  judgments  against  the  plaintiff,  so  long  as  it  re- 
mains in  force,  must  be  considered  as  true  and  just.  He  can  not 
be  permitted  to  aver  the  falsity  of  that  judgmnet,  as  the  ground 
for  the  recovery  of  damages.  It  constitutes  in  itself  a  clear  and 
unequivocal  denial  of  his  allegations.  He  says,  that  by  the  fraud 
and  conspiracy  of  the  defendants,  he  has  lost  the  land,  but  the 
judgment  imports  that  it  was  properly  rendered  in  the  ordinary 
course  of  judicial  proceedings." 
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And  on  page  627  of  the  opinion  it  is  said : 

**If  the  judgment  was  obtained,  as  is  contended,  by  fraud  and 
perjury,  the  plaintiff  has  ample  remedy  by  law.  The  court  which 
rendered  the  judgment,  upon  proof  of  these  allegations,  would 
be  bound  to  grant  a  new  trial,  so  that,  upon  a  further  investiga- 
tion justice  might  be  done." 


My  conclusion  is  as  to  the  two  charges  considered  that  neither 
of  them  state  a  cause  of  action  against  any  person  named  as  de- 
fendant, whether  considerd  separately  or  together  and  in  con- 
nection with  all  the  other  averments  of  the  petition. 

These  two  charges  appear  to  be  the  foundation  for  all  the 
other  charges  contained  in  the  petition.  That  is,  all  the  other 
charges  are  either  introductory  to  or  grow  out  of  one  or  both 
of  said  charges. 

For  instance  the  charge  in  respect  to  the  insufficiency  of  the 
aflSdavit  upon  which  the  criminal  libel  case  was  founded;  the 
manner  in  which  the  jury  in  that  case  was  made  up ;  the  alleged 
miseonduct  of  the  jury;  the  refusal  of  the  court  to  admit  cer- 
t:ain  testimony  tendered  by  the  plaintiff;  the  procuring  and 
giving  false  testimony,  are  all  matters  arising  out  of  the  trial  of 
the  criminal  libel  case  and  if  the  proper  foundation  had  been 
laid  therefor,  could  have  been  assigned  as  error.  The  plaintiff 
has  attached  to  his  brief  a  copy  of  the  petition  in  error  filed  by 
him  in  the  criminal  libel  case  in  the  court  of  appeals,  and  I  find 
that  most  if  not  all  of  these  matters  have  been  covered  by  the 
assignment  of  errors  in  that  case,  which  is  still  pending  in  that 
court. 

The  petition  contains  averments  as  to  the  refusal  of  Judge 
Bigger  to  cite  Daisy  D.  Perkins  for  contempt.  The  arrest  of  Ed- 
ward Grunden;  the  alleged  perjury  of  E.  Ray  Hummel  in  the 
Grunden  case;  the  action  of  Judge  Rogers  in  permitting  Hum- 
mel to  testify ;  the  alleged  per jur>'  of  John  B .  Whitehawk ;  the 
alleged  attempt  of  Rev.  Harry  E.  Robinson  to  procure  Maude 
Wade  to  commit  perjury ;  of  the  refusal  of  three  justices  of  the 
peace  to  issue  warrants  against  certain  parties  for  perjury. 
These  allegations  fail  to  show  that  the  plaintiff  was  thereby  de- 
prived of  any  right,  but  that  if  he  was  deprived  of  any  thing 
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it  was  only  a  hoped  for  advantage,  and  that  Judge  Cooley  says 
furnishes  no  ground  upon  which  to  maintain  an  action.  Cooley 
on  Torts,  page  144. 

There  is  an  averment  in  respect  to  the  larcenj'  of  a  ]K)rtiou 
of  a  so  called  bill  of  exceptions  prepared  by  Daisy  D.  Perkins 
in  the  libel  case.  No  cause  of  action  can  be  predicted  upon  that 
ground  so  long  as  the  libel  case  remains  undipcsed  of.  The  six 
judges  of  the  court  of  common  pleas  of  Franklin  county,  the 
probate  judge  of  said  county  and  the  police  judge  of  the  city  ot 
Columbus  are  made  parties  to  this  action.  The  petition  seeks  to 
connect  all  of  these  judges  with  all  of  tlie  transactions  alleged  in 
the  petition  upon  which  any  cause  of  action  could  possibly  be 
uals  and  the  plaintiff  disclaims  any  intention  to  sue 
them  in  their  oflficial  capacity.  In  some  instances  the 
official  capacity  of  these  parties  clearly  appears  from  the 
averments  of  the  petition.  That  is  notably  so  in  respect  to  the 
probate  and  police  judges.  The  court  will  take  judicial  notice 
of  the  fact  that  Edmund  B .  Dillon,  Thomas  M.  Bigger,  Charles 
]\I.  Rogers,  Edgar  B.  Kinkead,  Frank  Rathmell  and  Marcus  G. 
Evans,  named  as  defendants  to  this  action  are  the  judges  of  the 
court  of  common  pleas  of  Franklin  county,  Ohio. 

The  acts  charged  against  all  of  these  judges  is  the  wrongful 
performance  of  official  duties  imposed  upon  them  by  law,  or  the 
wrongful  refusal  to  perform  such  duties,  or  the  refusal  to  per- 
form acts  which  the  plaintiff  claims  it  was  their  official  duty 
to  perform. 

The  plaintiff's  claim,  if  I  understand  it,  is  that  the  act  charged 
against  defendants,  Samuel  L.  Black,  Samuel  G.  Osborn,  Ed- 
mund B.  Dillon,  Thomas  ^I.  Bigger,  Charlse  M  Rogers,  Edgar 
B.  Kinkead,  Frank  Rathmell  and  Marcus  G.  Evans,  where  void 
as  judicial  acts  and  that,  therefore  said  defendants,  in  perform- 
inc:  said  acts,  were  not  acting  in  a  judicial  capacity  but  as 
individuals. 

The  plaintiff  seems  to  have  overlooked  the  distinction  between 
void  and  erroneous  judgments.  The  only  reported  case  tliat  1 
find  in  Ohio  is  that  of  Nienaher  v.  Tarvin,  /.,  7  N.P.,  110,  de- 
cided by  the  court  of  common  pleas  of  Hamilton  county,  where 
the  case  of  Bradley  v.  Fisher  supra  was  followed. 
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I  will  say  also  of  the  case  of  Truesdale  v.  Comhs,  »33d  Ohio 
State,  that  while  that  question  is  not  decided,  yet  the  principle 
is  in  that  case  reco^iized. 

In  the  case  of  Wyait  v.  Arnot,  94  Pac,  86,  many  of  the  author- 
ities  upon  this  subject  are  collected  and  commented  upon.  In 
that  case  the  court  held  that: 

**A  judge  who,  because  of  malice  or  corruption,  renders  an 
erroneous  decision,  or  fails  to  render  a  decision  within  a  reason- 
able time,  is  liable  to  impeachment,  but  in  neither  case  can  he  be 
required  to  answer  to  a  private  individual  in  an  action  for  dam- 
ages." 

There  is  another  principal  which  he  has  overlooked  and  which 
will  dispose  of  every  cliarge  made  in  the  petition  against  the 
eight  judges  and  twelve  jurois,  and  that  is  that : 

*' Judges  of  courts  of  superior  or  general  jurisdiction  are  not 
liable  to  civil  actions  for  their  judicial  acts,  even  when  such  acts 
are  in  excess  of  their  jurisdiction,  and  are  alleged  to  have  been 
done  maliciously  or  corruptly. ' '  Bradley  v.  Fisher,  80  U.  S..  646 
NiPAUibcr  V.  Tarvin,  J.,  7  N.P.,  110;  Cooley  on  Torts,  474  ei  seq] 
23  Cyc,  568  and  cases  cited. 

The  opinion  in  the  case  of  Bradley  v.  Fisher,  supra,  was  de- 
livered by  Justice  Field  and  the  reasoning  therein  is  clear  and 
convincing.  The  whole  opinion  should  be  rehd.  I  quote  there- 
from as  follows: 

'*The  principle,  therefore,  which  excepts  judges  of  courts  of 
superior  or  general  authority  from  liability  in  a  civil  action  for 
acts  done  by  them  in  the  exercise  of  their  judicial  function 
obtains  in  all  countries  where  there  is  any  well  ordered  system 
of  jurisprudence.  It  has  been  the  settled  doctrine  of  the  English 
courts  for  many  centuries,  and  has  never  been  denied  thpt  we  are 
aware  of  in  the  courts  of  this  country.'' 

It  has,  as  Chancellor  Kent  observes,  *'a  deep  root  in  the  com- 
mon law."  Yates  v.  Lansing,  5  Johns.,  291. 

''Nor  can  this  exemption  of  the  judges  from  civil  liabilities 
be  affected  by  the  motivc^s  with  which  their  judicial  acts  are 
performed.  The  purity  of  their  motives  can  not  in  this  way 
be  the  subject  of  judicial  inquiry.*     *     * 
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'*Iii  this  couiitry  the  judges  of  the  superior  courts  of  record 
are  only  responsible  to  the  people,  or  the  authorities  constituted 
by  the  people,  from  whom  they  receive  their  commission,  for  the 
manner  in  which  they  discharge  the  great  trusts  of  their  office 
If  in  the  exercise  of  the  powers  with  which  they  are  clothed  as 
ministers  of  justice,  they  act  with  partiality,  or  maliciously, 
or  corruptly,  or  arbitrarily  or  oppressively,  they  may  be  called 
to  an  account  by  impeachment  and  suspended  or  removed  from 
office.     *     •  •  • 

"The  exemption  of  judges  of  the  superior  courts  of  record 
from  liability  to  civil  suit  for  their  judicial  acts,  existing  when 
there  is  jurisdiction  of  the  subject  matter,  though  irregular 
and  error  attended  the  exercise  of  the  jurisdiction,  can  not  be 
affected  by  any  consideration  of  the  motive  with  which  the  acts 
are  done.  The  allegation  of  malicious  or  coiTupt  motives  could 
always  be  made,  and  if  the  motive  could  be  inquired  into,  judges 
would  be  subjected  to  the  same  vexatious  litigation  upon  such 
allegation,  whether  the  motive  had  or  had  not  any  real  existence 
Against  the  consequences  of  their  erroneous  or  irregular  action, 
from  W'hatever  motive  proceeding,  the  law  has  provided  for  pri 
vate  parties  numerous  remedies,  and  to  those  remedies  they 
must  in  such  eases  resort.  But  for  malice  or  corruption  in  their 
action  while  exercising  their  judicial  function  wdthin  th(»  gen- 
eral scope  of  their  jurisdiction,  the  judges  of  these  courts  can 
only  be  reached  by  public  prosecution  in  the  form  of  impeacr.- 
ment  or  in  such  other  form  as  may  be  specially  prescribed/' 

Judge  Cooley  in  his  work  on  Torts,  page  477,  says: 

**  Whenever,  therefore,  the  state  confers  judicial  powers  upon 
an  individual  it  confers  them  with  full  immunity  from  private 
suits.  In  effect  the  state  says  to  the  officer  that  those  duties  are 
confided  to  his  judgment;  that  he  is  to  exercise  his  judgment 
fullv,  freely  and  without  favor,  and  he  may  exercise  it  without 
fear ;  that  the  duties  concern  individuals,  but  they  concern  more 
esi)eeially  the  welfare  of  the  state  and  the  peace  and  happiness  of 
society;  that  if  he  shall  fail  in  the  faithful  discharge  of  them  he 
shall  be  called  to  account  as  a  criminal ;  but  that  in  order  that 
he  may  not  be  annoyed,  disturbed,  and  impeded  in  the  perform- 
ance of  these  high  functions,  a  dissatisfied  individual  shall  not 
be  suffered  to  call  in  question  his  official  action  in  a  suit  for 
damages.  This  is  what  the  state,  speaking  by  the  mouth  of  the 
common  law  says  to  the  judicial  officer.'' 

''And  on  page  479  he  says  that  this  immunity  'extends  also 
to  grand  and  petit  jurors  in  the  discharge  of  their  duties  as 
such."  ' 


NISI  PRIUS  REPORTS— NEW  SERIES,  667 

19>21.1  Bates  v.  Black  et  al. 


I  regard  the  principles  thus  announced  as  being  established, 
b^'^  the  weight  of  authority  in  this  countiy,  and  as  stating  a  prin- 
ciple of  law  which  should  be  applied  to  the  facts  of  this  case. 

I  have  shown  that  as  to  certain  charges  against  some  of  the 
judges  named  as  defendants,  that  they  had  jurisdiction  as  to 
both  the  subject  matter  and  the  person  of  the  plaintiff.  As  to 
all  of  the  other  charges  made  against  them  they  had,  at  least 
jurisdiction  of  the  subject  matter,  unless  it  be  the  charge  made 
against  the  six  judges  of  the  court  of  common  pleas  refusing  to 
consider  the  petition  of  the  plaintiff  to  remove  Samuel  L.  Black 
as  judge  of  the  probate  and  juvenile  courts.  And  as  to  that,  it  is 
apparent  that  said  petition  was  presented  to  said  judges  in  their 
official  capacity,  and  in  argument  it  was  urged  that  they  had 
jurisdiction  in  that  matter,  so  that  so  far  as  the  question  not 
being  considered  is  concerned,  it  is  the  same  as  if  they  had 
jurisdistion. 

The  eight  judges  and  twelve  jurors  are,  therefore,  under  the 
rules  of  law  stated  exempt  from  being  sued  in  a  civil  action, 
upon  any  of  the  grounds  alleged  against  them  in  the  petition. 

How  does  the  case  stand?  Twenty  of  the  persons  named  as 
d.efendants  are  absolutely  exempt  from  being  sued  in  this  action 
upon  any  of  the  grounds  alleged  in  the  petition.  The  averments 
contained  in  the  petition  in  reference  to  the  contempt  proceed- 
ings and  the  criminal  libel  case,  which  are  the  foundation  of  the 
plaintiff's  action,  state  no  cause  of  action  against  any  of  the 
defendants  named  in  the  petition.  There  are  only  twelve  de- 
fendants named  in  the  petition  who  are  not  exempt  from  being 
sued  in  this  action,  viz:  Emmett  Thompkins,  Horace  S.  Ken*, 
Daisy  T>.  Perkins,  Franklin  Rubrecht,  M.  B.  Patterson,  Eugene 
Morgan,  Rev.  Harry  C.  Robinson,  E.  Ray  Hummel,  John  B. 
Whitehawk,  Harry  Z.  Bostwick,  Thomas  H.  Hennessey  and  E. 
W.  McCormick.  The  charges  contained  in  the  petition  against 
the  first  nine  of  these  parties  grow  out  of  the  criminal  libel  case, 
and  might  be  pertinent  if  included  in  a  motion  for  a  new  trial 
of  that  case,  but  by  themselves,  singly  or  collectively,  they  state 
no  cause  of  action  against  any  of  said  parties,  and  it  is  evident 
that  the  pleader  did  not  intend  that  they  should,  but  that  his  in- 
tention in  making  the  same  was  to  connect  said  parties  with  the 
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contempt  proceeding  and  criminal  libel  case,  which  he  considered 
the  basis  of  his  action  and  the  source  of  all  of  his  damage.  As 
to  the  other  three  defendants  who  are  justices  of  the  peace,  it 
does  not  very  clearly  appear  from  the  petition  what  the  purpose 
of  plaintiff  was  in  joining  them  as  defendants  to  the  petition; 
but  it  is  quite  certain  from  the  provisions  of  Section  13496  of 
the  General  Code  that  the  issuing  of  a  warrant  by  justice  of  the 
peace  is  a  discretionary  matter  and  that  he  can  not  be  sued  in 
a  civil  action  for  refusing  to  do  so.  See  also  as  bearing  on  this 
(juestion  the  case  of  Trvesdall  v.  Combs,  33  0.  S.,  386. 

In  view  of  all  of  the  foregoing  reasons,  I  am  of  the  opinion 
that  the  petition  does  not  state  a  cause  of  action  against  any  of 
the  defendants  therein,  and  that  under  the  circumstances,  and 
the  law,  that  said  petition  can  not  be  so  amended  as  to  state  a 
valid  cause  of  action  against  anv  of  said  defendants. 

The  question  therefore  arises  as  to  what  disposition  should  be 
made  of  the  motion  to  strike  the  petition  from  the  files.  A  motion 
of  that  character  seems  to  be  recognized  by  Section  11375,  Gen- 
eral Code,  and  the  Supreme  Court  in  the  case  of  White  v.  Calh^mn 
et  al,  83  0.  S.,  401,  held  it  to  be  the  proper  practice  in  respect 
to  a  sham  answer  saying  it  *Ms  a  power  existing  at  common  law, 
and  is  one  of  the  powers  inherent  in  the  court  to  be  exercised  in 
the  due  and  speedy  administration  of  justice."  If  it  is  applica- 
ble to  a  sham  answer,  I  can  see  no  reason  why  it  is  not  appli- 
cable to  a  petition  of  the  character  of  the  one  now  under  con- 
sideration. 

The  fact  that  some  of  the  defendants  have  filed  demurrers, 
and  others  answers,  can  not  make  any  difference  in  the  disposi- 
tion of  this  motion. 

The  motion  w^ill  be  sustained  and  the  petition  stricken  from  the 
files.  The  motion  does  not  cover  the  supplemental  petition  hut 
tlie  court  will  on  its  own.  motion  order  it  to  be  stricken  from 
from  the  files.    An  exception  may  be  noted  by  the  plaintiff. 
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POSSESSION  OF  ILLEGAL  FISHING  DEVICES. 

Common  Pleas  Court  of  Montgomery  County. 

Ben  GiiiB,  vs.  State  op  Ohio. 

Decided,  December,  1921. 

Fish  and  Game — Net  and  Line  Prohibition — Venue  for  Violation  of — 
Charged  with  Sufficient  De/initeness,  When — Possession  as  Well 
as  Use  of  Illegal  Devices  Ground  for  Prosecvtion, 

1.  The  waters  of  a  county  being  made  a  part  of  the  Inland  Pishing 

District  of  the  state,  an  affidavit  which  charges  violation  of  the 
fishing  laws  In  the  county  by  name  sufficiently  locates  the  place  of 
the  offense,  and  is  not  open  to  demurrer  because  it  does  not  lay  the 
venue  of  the  offense  specifically  in  said  Inland  Fishing  District. 

2.  Possession  of  forbidden  fishing  devices  within  a  short  distance  of 

a  public  stream  renders  the  possessor  liable  to  prosecution  to  the 
same  extent  as  though  he  was  actually  using  such  devices  within 
the  waters  themselves. 

Snediker,  J. 

These  eases  are  iii  this  court  on  error  to  the  judgment  of  the 
justice  of  the  peace  of  Van  Buren  township,  where  the  plaintiff 
in  error  entered  a  plea  of  not  guilty  and  w^as,  after  the  hear- 
ing of  the  evidence,  fined,  in  all,  $275  and  costs.  He  was  be- 
fore the  magistrate  on  tliree  charges:  One,  that  he  had  a  set 
net  in  his  possession:  another,  that  lie  had  a  seine  in  liis  pos- 
session; and,  third,  that  he  had  in  his  possession  twelve  floats. 

For  the  purpose  of  this  opinion,  we  need  only  read  and  refer 
to  one  of  the  affidavits  upon  which  plaintiff  in  error  was  tried 
in  the  court  below.  They  are  all  alike  as  to  their  formal  parts. 
We  read  the  one  which  relates  to  the  set  net.    It  is  as  follows: 

'  **  Before  me,  D.  H.  Wysong,  a  justice  of  the  peace  in  and 
for  the  county  of  Montgomery  and  state  of  Ohio,  personally 
came  L.  H.  Monbeck,  who.  being  by  me  first  duly  sworn, 
deposes  and  says ;  That  he  is  a  deputy  fish  and  game  protector 
of  the  state  of  Ohio,  and  that  on  or  about  the  3(>th  day  of 
April,  A.  D.  1921,  in  the  county  of  Montgomery  and  state  of 
Ohio,  one  Ben.  Gilb  did  unlawfully  and  wilfully  have  m  his 
possession  one  set  net  a  device   for  catching  fish  other  than 
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hook  and  line,  bait  or  lure,  and  that  such  offense  was  com- 
mitted in  the  presence  of  the  undersigned  deponent,  and  fur- 
ther affiant  saith  not,  contrary  to  the  statute  in  such  case  made 
and  provided  and  against  the  peace  and  dignity  of  the  state 

of  Ohio.  L.  H.  Monbeck,  deputy  fish  and  game  protector. 
Sworn  to  before  me  and  subscribed  in  my  presence  this  30th 
day  of  April,  A.  D.,  1921.  D.  H.  Wysong,  justice  of  the  peace." 

Such  proceedings  were  had  that  the  plaintiff  in  error  with- 
drew his  plea  of  not  guilty  in  the  court  below  and  filed  a 
demurrer  in  all  three  eases.    This  demurrer  is  as  follows: 

*  *  Said  defendant,  Ben  Gilb,  demurs  to  the  aflSdavit  filed  herein 
for  the  following  reasons,  because  the  facts  stated  therein  do 
not  constitute  an  offense  punishable  by  the  law  of  this  state." 

Fi^t  as  to  this  demurrer. 

The  offense  which  the  prosecuting  witness  intended  to  charge 
against  the  plaintiff  in  error  is  defined  by  the  terms  of  Section 
1420,  of  the  General  Code,  as  follows: 

*'No  person  shall  draw,  set,  place,  locate,  maintain,  or 
liave  in  possession,  a  pound  net,  crib  net,  tramel  net, 
fyke  net,  set  net,  seilie,  bar  net,  fish  trap  or  any  part 
thereof,  throw  or  hand  line,  with  more  than  three  hooks 
attached  thereto,  or  any  other  device  for  catching  fish,  except 
a  line  with  not  more  than  three  hooks  attached  thereto  or  lure 
with  more  than  three  sets  of  three  hooks  each,  in  the  inland 
fishing  district  of  this  state,  except  for  taking  carp,  mullet, 
sheephead  and  grass  pike  as  provided  in  section  32  of  this  act, 
and  except  as  provided  in  sections  29  of  this  act,  or  catch  or 
kill  a  fish,  in  such  fishing^  district  with  what  are  known  as  bob 
lines,  trot  lines,  float  lines,  or  by  grabbing  with  the  hands,  or 
by  spearing,  or  shooting,  or  with  any  other  device  other  than 
by  angling;  provided,  however,  that  in  the  waters  of  this  district, 
except  those  lakes,  harbors  and  reservoirs  controlled  by  th^ 
state,  a  trot  line  may  be  used  with  not  more  than  fifty  hooks 
and  no  two  hooks  less  than  three  feet  apart  by  the  owner  or 
person  having  the  owner's  consent  in  that  part  of  the  stream 
bordering  on  or  runningr  through  said  owner's  land. 

**Each  fish  caught,  killed,  taken  or  had  in  possession  con- 
trary to  the  provisions  of  this  act  shall  constitute  a  separate 
offense." 


NI3I  PMDS  REPORTS— NEW  SERIES.  671 


1921.]  Glib  V.  State  of  Ohio. 

The  fishing  distrii'ts  of  Ohio  iuv  located  by  Section  1411  of 
the  General  Code  in  these  words: 

**The  waters  of  Lake  Erie,  the  waters  of  Sandusky  Bay, 
as  far  west  as  a  straight  line  drawn  from  the  mouth  of  Tommy 
Creek  to  Slate's  Point,  and  as  far  east  as  one-fourth  of  a  mile 
from  the  mouth  of  the  Clack  Channel,  and  the  waters  of  the 
Maumee  Bay  up  to  a  point  north  of  Toledo  commonly  known  as 
Presque  Isle,  are  in  and  shall  be  known  as  the  Lake  Erie  Fish- 
ing District.  All  other  waters  over  which  the  state  of  Ohio  has 
jurisdiction,  whether  lakes,  rivers,  ctreeks,  or  reservoirs,  or 
whether   natural   or   artificial,   including   East   Harbor,   West 

Harbor,  Middle  Harbor,  in  Ottawa  county,  and  the  waters  of  Ten 
Mile  Creek  lying  within  this  state  are  in  and  shall  be  known 
as  the  Inland  Fishing  District." 

The  point  made  by  counsel  for  plaintiff  in  error  in  sup- 
port of  his  demurrer  is,  that  the  affidavit  does  not  allege  that 
the  offense  was  committed  in  the  Inland  Fishing  District. 

The  affidavit  does  charge  the  crime  as  having  been  committed 
in  the  county  of  Montgomery  and  state  of  Ohio.  Making  the 
charge  in  this  way  informs  the  plaintiff  in  error,  (he  by  law 
being  bound  to  know  that  by  the  provisions  of  Section  1411  the 
waters  of  Montgomery  county  are  in  the  Inland  Fishing  District,) 
that  the  affidavit  complains  of  his  violation  of  the  law  ir. 
that  district.  To  sav,  in  so  manv  words,  that  the  offense  was 
committed  in  the  Inland  Fishing  District,  would  be  nothing 
more  than  a  repetition  of  the  averment  already  made.  It  would 
be  surplusage.  The  crime  is  stated  and  the  venue  is  laid  with- 
out it.  The  purpose  of  stating  specifically  that  the  offense  was 
committed  in  the  *' Inland  Fishing  District"  is,  of  course,  to 
make  known  to  a  defend;int  Cand  lie  is  entitled  to  know),  where 
he  is  charged  with  having  committed  the  act,  but,  as  we  have 
already  said,  the  statement  here  that  the  thing  complained  of 
was  done  in  ^rontG:on:ery  county  does  thiis. 

In  considering  this  demurrer,  we  may  also  say  that  plaintiff 
in  error  is  not  entitled  to  complain  because  the  affidavit  does 
not  negative  the  exceptions  found  within  the  provisions  of  Sec- 
tion 1421,  for  the  reason  that  these  can  only  be  ascertained  by- 
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reference  to  other  sections  of  the  Code  therein  referred  to,  said 
by  Judge  Wanamak'er,  in  the  Brinkman  esse  (97  0.  S.,  171) : 

*  *  Had  the  legislature  intended  the  exceptions  mentioned  to  be 
a  part  of  the  description  of  the  offense,  the  prcBumption  clearly 
is  that  it  would  have  included  them  in  the  statute  that  created 
the  offense." 

In  the  case  of  Hale  v.  State  (58  0.  S.,  676-686),  the  Supreme 
Court  of  Ohio  quotes  with  approval  the  case  of  State  v.  Miller, 

(34  Conn.,  522).  In  the  last  mentioned  case  the  defendant  was 
prosecuted  under  a  statute  which  prohibited  the  manufacture 
or  sale  of  any  spirituous  or  intoxicating  liquors  ''except  as  here- 
in provided.*'  The  next  section  contained  certain  exceptions. 
It  was  held  the  exceptions  need  not  be  negatived. 

In  our  opinion,  therefore,  the  court  below  committed  no  error 
in  overruling  the  demurrer. 

The  testimony  in  the  case  showed  that  this  set  net  was  in  the 
possession  of  the  plaintiff  in  error  at  his  home,  near  Sulphur 
Grove  in  this  county;  that  it  was  there  found  by  the  officers  of 
the  law  who  visited  his  house  for  the  purpose  of  making  an  in- 
vestigation. Plaintiff  in  error  lived  about  a  square  and  a  half 
or  two  squares  from  the  river. 

At  the  close  of  the  evidence  of  the  state,  couusel  for  plaintiff 
in  error  made  a  motion  *  *  to  dismiss  the  case  for  the  reason  that 
there  is  no  evidence  here  to  show  that  these  alleged  illegal  de- 
vices were  found  in  the  possession  of  the  defendant  in  the  In- 
land Fishing  District  in  the  state." 

His  theory  in  this  regard  was  this:  That  only  the  ** waters"  of 
the  two  fishing  districts  of  the  state  constitute  such  fishing  dis- 
tricts. In  other  words,  he  contended  that,  because  plaintiff  in 
error  did  not  have  possession  of  the  illegal  device  on  or  in  the 
waters,  he  did  not  by  so  having  it  violate  the  law. 

The  old  section  defining  the  fishing  districts  of  the  state,  which 
is  found  at  Section  38  of  the  act  of  May  9,  1908,  reads  as  follows: 

''The  waters  of  Lake  Erie,  the  waters  of  Sandusky  Bay  as 
far  up  as  one-half  mile  east  of  the  east  end  of  Eagle  Island,  the 
waters  of  Portage  Bay  as  far  up  as  Oak  Harbor  bridge,  and 
the  waters  of  the  ^faunjee  Bay  up  to  a  point  opposite  Presque 


NISI  PRIUS  REPOBTS— NEW  SERIES.  678 


192L]  Glib  y.  State  of  Ohio 


Isle  shall  be  kuown  as  Lake  Erie  fishing  district  of  this  state. 

All  other  waters  over  which  the  state  of  Ohio  has  jurisdiction 
whether  lakes,  rivers,  creeks  or  reservoirs,  and  whether  natural  or 
artificial,  including  East  Harbor,  West  Harbor  and  Middle  Har- 
bor, in  Ottawa  county,  and  the  waters  of  Ten  Mile  Creek  lying 
within  this  state  shall  be  known  as  the  inland  fishing  district  of 
the  state. ' ' 
« 

The  difference  between  this  section  and  the  present  one  lies 
itn  the  boundaries  of  the  district  and  in  the  statement  found  in 
present  Section  141 1,  that  the  waters  referred  to  ^^are  in  and 
shall  be  known  as:"  while  in  the  old  section  the  language  is 
''shall  be  known  as." 

It  is  a  cardinal  rule  of  statutory  construction  that  the  words 
of  a  statute  are  to  be  construed  with  reference  to  its  subject- 
matter  and  with  reference  to  the  object  intended  to  be  accom- 
plished by  the  Legislature  in  its  enactment. 

The  sections  which  we  are  considering  are  a  part  of  the  fisli 
and  game  code  which  was  passed  by  the  Legislature  of  Ohio 
with  the  purpose  to  protect  the  fish  and  game  of  the  state  of 
Ohio  in  the  respects  defined  in  the  act.  It  has  never  been  con- 
tended, so  far  as  we  are  able  to  discover,  that  the  old  section  de- 
fining the  districts  did  not  include  the  full  territory  (both  land 
and  water)  comprehended  in  the  geographical  boundaries  of  the 
district.  The  language  of  the  present  section  makes  any  such  con- 
tention more  doubtful,  for  the  reason  that  the  law  now  reads 
^'are  in''  and  ''shall  be  known  as." 

The  authorities  are  uniform  to  the  effect  that  the  state  has  the 
power  to  regulate  fisheries  in  public  streams,  and  to  adopt  ap- 
propriate means  for  the  preservation  of  fish  for  the  benefit  of  the 
people.  It  has  not  only  tlie  right  but  it  is  also  its  duty  to  sc» 
preserve,  for  the  benefit  of  the  general  public,  the  fish  in  its 
waters.  This  was  undoubtedly  the  object  which  the  Legislature 
had  in  view  in  this  legislation,  and  we  can  not  conceive  that  the 
purposes  of  the  law  would  be  fully  subserved  by  such  a  con- 
struction as  would  make  it  exclude  possession  by  one  a  block 
and  a  half  or  two  blocks  away  from  the  waters  of  a  district  and 
only  declare  that  man  a  violator  who  was  in  the  actual  use  of  the 


674  LICKING  COUNTY  COMMON  PLEAS. 

Estate  of  Annie  E.  White.  [Vol.  23  (N.S.) 

illegal  device  on  or  within  the  waters  themselves.  The  law-mak- 
ing body  has  the  same  authority  to  prohibit  the  possession  of  these 
detrimental  fishing  appliances  anywhere  in  the  state  as  it  has  to 
prohibit  the  possession  of  concealed  weapons,  and  we  find  that 
it  here  exercised  that  authority.  We  do  not  regard  a  strict  con- 
struction of  this  law  as  requiring  any  such  interpretation  as  is 
contended  for. 

This  being  our  opinion,  and  the  undisputed  testimony  show- 
ing that  this  plaintiff  in  error  was  in  fact  in  possession  of  the 
illegal  device  or  devices  in  this  county,  we  find  that  the  court 
below  properly  overruled  the  motion  of  the  plaintiff  in  error, 
at  the  close  of  the  evidence,  to  dismiss  the  case. 

The  judgments  are  affirmed. 


GIFT  TO  A  CHURCH  BUILDING  FUND  NOT  A  GIFT  TO  CHARITY. 

Common  Pleas  Court  of  Licking  County. 

In  the  Matter  of  the  Estate  op  Annie  E.  White,  Deceased. 

Decided,  January,  1922. 

Inheritance  Tax — Bequest  to  a  Church  Subject  Thereto — Unless  to  be 
Used  for  Public  Charity  Only — But  as  to  a  Bequest  Based  on  a  Con- 
tract Anti-dating  Passage  of  this  Law  it  is  7iot  Retroactive. 

1.  In  an  appeal  from  an  order  fixing  inheritance  taxes,  a  motion  to  dis- 

miss the  appeal  because  of  the  insufficiency  of  the  appeal  bond  of 
|50  will  be  overruled,  where  no  objection  was  made  in  the  court 
below  or  exception  entered  to  the  amount  of  the  bond  as  there  fixed. 

2.  A  bequest  to  a  church  to  be  used  for  purposes  of  public  charity  only 

would  not  be  subject  to  the  inheritance  tax,  but  a  church  building 
is  not  used  for  charitable  purposes  only  and  a  bequest  to  the  building 
fund  for  a  new  church  edifice  does  not  fall  within  the  exemptions  to 
the  inheritance  tax. 

3.  A  bequest  to  a  church  based  upon  a  contract  entered  into  between 

the  testatrix  and  the  church  ofilcers  prior  to  the  enactment  of  the 
inheritance  tax  law  is  not  subject  to  the  tax  therein  imposed. 

J,  R.  Davies,  on  behalf  of  the  First  Baptist  Church  of  Newark. 
n.  R,  Smith,  on  behalf  of  the  Ohio  Tax  Commilssion. 
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Ralph  Narpell,  Prosecuting  Attorney,  on  behalf  of  Licking 
Connty,  Ohio. 

MOOBE,  J. 

This  matter  is  before  this  court  on  an  appeal  from  the  order 
of  the  probate  court  of  this  county,  overruling  the  exceptions 
of  the  First  Baptist  Church  of  Newark,  Ohio,  to  the  finding  and 
determination  of  said  probate  court  in  the  matter  of  the  inher- 
itance tax  claimed  to  be  due  from  said  church. 

A  motion  was  made  by  the  Tax  Commission,  before  any 
testimony  war  offered  in  this  couurt,  to  dismiss  the  appeal  be- 
cause it  was  claimed  the  statute  relating  to  the  perfecting  of 
appeals  in  matters  of  this  kind  had  not  been  complied  with. 

It  appears  that  the  probate  court  fixed  the  amount  of  the 
appeal  bond  at  fifty  dollars,  which  it  is  claimed  is  insufficient 
under  the  statute. 

No  objection  was  made,  or  exception  taken  to  this  order  of 
the  probate  court  in  fixing  the  amount  of  the  bond  at,  the  time 
it  was  made,  and  this  court  thinks  this  matter  of  the  amount 
of  the  bond  was  thereby  waived. 

The  facts  in  this  case,  as  disclosed  by  the  evidence,  are  as 
follows : 

Sometime  prior  to  July  2,  1917,  the  deceased,  Annie  E.  White, 
jointly  with  her  sister,  made  a  pledge  to  the  building  committee 
of  the  First  Baptist  Church  of  Newark,  Ohio,  to  pay  said  church 
the  sum  of  $2,250,  which  was  to  be  applied  towards  the  building 
of  a  new  church  edifice.  This  pledge  was  given  in  consideration 
of  like  pledges  by  others. 

On  July  2,  1917,  the  said  Annie  E.  White  took  up  the  original 
pledge  with  the  consent  of  said  building  committee,  and  ex- 
ecuted and  delivered  to  said  committee  in  place  of  the  original 
pledge,  the  following  paper: 

**  $5,000.  July  2,  1917. 

**Por  the  purpose  of  erecting  a  new  church  edifice  and  in 
consideration  of  promises  for  that  purpose  by  others,  I  promise 
to  pay  at  my  death  to  the  First  Baptist  Chuch  of  Newark,  Ohio, 
$5  000. 

'(Signed):    ''Annie  E.  White." 
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Oh  the  sanie  date,  July  2^  1917,  deceased  executed  her  last 
will  and  testament  i'n  which  she  refers  to  this  obligation  to  the 
church,  and  further  makes  said  church  her  residuary  legatee. 

On  the  death  of  IVIiss  White,  and  the  appointment  of  an 
administrator,  this  paper  writing  was  duly  presented  to  the 
administrator,  and  was  allowed  by  him  as  a  valid  claim  against 
the  estate  and  paid. 

The  probate  court  found  and  determined  that  an  inheritance 
tax  was  due  upon  this  $5,000  from  the  church.  Exceptions 
were  filed  by  the  church,  and  this  matter  is  now  before  this 
court  on  appeal  from  the  order  of  the  probate  court  overruling 
these  exceptions. 

Three  exceptions  were  filed.  The  first  and  third  w^re  over- 
ruled.   These  exceptions  are  as  follows: 

1.  The  $5,000  mentioned  in  the  second  item  of  the  will  con- 
aiists  of  a  valid  legal  obligation  entered  into  by  the  said  Annie 
B.  White  with  said  The  First  Baptist  Church,  for  a  valuable 
consideration,  and  is  one  of  the  debts  of  her  estate  apart  from 
and  irrespective  of  said  will. 

3.  -The  said  church  further  excepts  to  the  finding  and  judg- 
ment of  the  probate  court  touching  said  tax,  because  the  gifts 
to  said  church  are  to  and  for  the  use  of  an  institution  for  the 
purpose  only  of  public  charity,  carried  on  wholly  within  this 
state,  and  are  not  subject  to  said  tax. 

Considering  first  the  more  general  exception  of  the  two: 

The  inheritance  tax  law,  Section  5334,  of  the  General  Code, 
provides  that  the  succession  to  any  property  passing  to  or 
for  the  use  of  an  institution  for  purposes  only  of  public  charity 
shall  be  exempt  from  payment  of  the  inheritance  tax. 

The  plain  language  of  this  statute  must  mean,  as  the  court 
views  it,  that  if  property  be  given  to  an  institution,  and  that 
institution  is  limited  to  the  use  of  such  property  for  purposes 
of  public  charity,  such  succession  is  exempt.  The  institution 
need  not  be  one  devoted  to  public  charity  only.  The  institution 
may  have  many  activities.  The  only  question  is  whether  or 
not  the  purpose  for  which  the  property  is  given  to  the  institu- 
^tion,  and  the  purpose  for  which  the  institution  mav  use  the 
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property  is  a  purpose  or  use  only  of  public  charity.  This  statute 
differs  very  materially  from  the  similar  exemption  statute  re- 
lating to  general  taxes.  The  wording  of  the  two  statutes  is 
similar,  but  scarcely  more  than  a  superficial  examination  is  neces- 
sary to  disclose  the  difference.  The  general  tax  statute  provides 
that  all  buildings  belonging  to  institutions  of  puurely  public 
charity,  together  with  the  land  actually  occupied  by  such  in- 
stitutionSy  not  leased  or  otherwise  used  with  a  view  to  profit, 
and  all  moneys  and  credits  appropriated  solely  to  sustaining 
and  belonging  exclusively  to  such  institutions,  shall  be  exempt 
from  general  taxes. 

In  the  inheritance  tax  statute,  the  determining  element  is 
the  purpose  for  which  the  institution  is  to  use  the  property. 
In  the  general  tax  statute  it  is  whether  or  not  the  institution 
itself  is  one  of  purely  public  charity. 

A  reading  of  the  entire  section,  5334,  makes  this  construction 
all  the  more  apparent.  In  this  connection  consider  the  municipal 
corporation  clauses  which  is  conjunctive  with  the  institution 
clause,  **to  or  for  the  use  of  municipal  corporation,  or  other 
political  subdivision  thereof,  for  exclusively  public  purposes, 
or  to  or  for  the  use  of  an  institution  for  purpose  only  of  public 
charity. ' ' 

Manifestly,  the  construction  the  courts  have  placed  upon  the 
similar  general  tax  exemption  statute  can  have  but  little  appli- 
cation to  the  inheritance  tax  statuute. 

In  the  case  of  Watterson  v.  Holiday,  77  0.  S.,  150,  Judge  Price, 
on  page  178,  says  expressly  that  a  church  is  not  an  institution 
of  purely  public  charity.  This  case  is  cited  by  counsel  for  the 
Tax  Commission;  but  the  question  in  this  case  is  not  whether 
the  First  Baptist  Church  of  Newark,  Ohio,  is  an  institution  of 
purely  public  charity,  or  a  public  charity  only.  The  question  is: 
Did  this  church  take  this  property  to  be  used  for  purposes 
only  of  public  charity  ?  In  other  words,  every  gift  to  a  church, 
under  the  inheritance  laws  of  this  State  is  taxable,  or  not,  de- 
pending upon  the  purpose  for  which  the  church  is  permitted 
under  the  gift  or  will  to  use  the  property. 
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In  the  case  at  bar,  the  $5,000  passed  to  the  church  for  the 
purpose  of  building  a  new  church  edifice. 

This  court  thinks  that  the  majority  of  the  members  of  our 
churches  would  resent  the  idea  that  the  church  buildings  are 
to  be  used  for  the  purpose  of  public  dharity  only.  Charity  is 
one  of  the  virtues  taught  therein,  it  is  true,  but  it  is  only  one 
of  the  many  virtues  and  doctrines  that  are  included  in  the  re- 
ligious and  spiritual  teachings  of  the  church. 

As  to  the  third  exception,  the  probate  court  is  affirmed. 

The  first  exception  raises  an  entirely  different  question.  Section 
5332  of  the  General  Code  provides : 

**A  tax  is  hereby  levied  upon  the  succession  to  any  property 
passing  in  trust  or  otherwise  to  or  for  the  use  of  a  person,  in- 
stitution or  corporation  in  the  following  cases: 

**3.  When  the  succession  is  to  property  from  a  resident,  or 
to  property  within  this  state  from  a  non-resident,  by  deed,  grant, 
sale,  assignment,  or  gift,  made  without  a  valuable  consideration 
substantially  equivalent  in  money  or  money's  worth  to  the  full 
value  of  such  property." 

And,  under  sub-division  (b),  "Intended  to  take  effect  in 
possession  or  enjoyment  at  or  after  such  death." 

It  is  claimed  that  the  first  exception  should  be  overruled 
because  of  the  provisions  of  this  statute. 

Prior  to  July  2,  1917,  Annie  E.  White,  the  decendent,  had 
executed  a  pledge,  jointly  with  her  sister,  for  the  sum  of  $2,250. 
This  pledge  was  taken  up  by  the  church  when  the  note  payable 
at  death  was  executed.  The  first  pledge  was  a  legal  obliga- 
tion, collectable  in  a  court  of  law  by  the  church.  The  note,  or 
contract,  executed  on  July  2,  1917,  had  a  consideration  ad- 
ditional, by  reason  of  this  fact,  to  that  recited  on  its  face.  At 
the  death  of  the  signer  of  the  note,  or  contract,  the  church 
treated  it  as  a  vested  obligation  against  the  estate,  presented 
it  to  the  administrator,  attached  thereto  the  usual  affidavit  at- 
tached to  claims  presented  to  an  administrator,  who  acknowl- 
edged the  same  and  paid  it.    Such  is  the  evidence  in  the  case. 

The  inheritance  tax  law  was  passed  June  5,  1919,  nearly  two 
years  after  the  execution  of  this  contract  or  note.    The  rights 
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of  the  parties  thereto  were  vested  July  2,  1917.  There  is  no  in- 
tention apparent  on  the  face  of  the  law  to  make  the  same 
retroactive.  So  it  was  not  incumbent  on  this  court  to  consider 
whether  or  not  the  Legislature  had  the  power  to  make  contract 
obligations  already  vested  subject  to  the  provisions  of  this  law. 
There  is  no  such  apparent  intention  in  the  law. 

This  is  in  accordance  with  the  decision  of  the  Supreme  Court 
of  Iowa,  in  the  case  of  Lewis  v.  Braiini,  rejwrted  in  the  116 
Northwestern  Reports,  page  99. 

The  probate  court  is  reversed  as  to  the  first  exception  and 
sustained  as  to  the  third,  and  the  church  is  relieved  from  the 
payment  of  the  tax. 


LEASES  PERFECT  IN  FORM  BUT  DEFECTIVE  IN  FACT. 

Rudolph  J.  Hopfstetteb,  vs.  John  Harris.* 

Common  Pleas  Court  of  Franklin  County. 

Decided,  March  18,  1921. 

Landlord  and  Tenant — Lease  Defective  and  Lessee  Evicted — Liability  of 
the  Lessor  for  Loss  Sustained  by  Reason  of  the  Eviction-— Compe- 
tency of  the  Testimony  of  Witnesses  to  Execution  of  a  Lease — Ten- 
dency of  the  Courts  to  Favor  the  Lessee. 

1.  Where  the  testimony  clearly  shows  that  the  parties  concerned  in- 

tended to  execute  a  lease,  and  the  instrument  which  was  executed 
proves  to  be  a  lease  defective  in  form  but  perfect  in  fact,  it  is  of 
binding  force  upon  the  parties  thereto,  not  as  a  contract  for  a  lease 
but  as  a  lease. 

2.  Eviction  of  one  conducting  a  going  business  under  such  a  lease, 

renders  the  lessor  liable  for  the  earnings  or  profits  of  the  business 
during  the  remainder  of  the  term  of  the  lease,  plus  expenses  to 
which  the  lessee  was  subjected  by  reason  of  the  eviction  proceed- 
ings; but  the  value  of  the  good  will,  which  would  have  diminished 
until  it  became  nothing  at  the  end  of  the  lease,  is  of  too  specula- 
tive a  character  to  afford  a  basis  for  an  award  of  damages. 
•Afflpmed  by  the  Court  of  Appeals.  November  21,  1921. 

C.  E.  Blanchard  aiicl  M.  V.  Ke^i^hr^  for  plaintiff. 
Taylor,  Williams^  C/)le  &  Harvey,  for  defendant. 
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Sowers,  J. 

The  plaintiflP  is  suing  the  defendant  for  damages  by  reason 
of  the  breach  of  lease  entered  into  between  the  plaintiff  and 
the  defendant  on  the  20th  day  of  March,  1915,  for  a  period  of 
five  years,  ending  on  the  31  day  of  March,  1920.  He  pleads 
three  causes  of  action  as  the  bases  of  damages,  namely: 

First:  He  alleges  that  he  was  ejected  from  the  premises  on 
the  17th  day  of  July,  1919,  by  action  of  the  municipal  court 
of  Columbus. 

Second:  He  alleges  that  by  reason  of  the  occupancy  of 
said  premises  he  had  established  a  good  will  which  was  of 
value;  and, 

Third :  That  in  defending  in  the  ejectment  suit  in  the  munici- 
pal court  he  incurred  expenses,  which  are  a  part  of  his  damages. 

Plaintiff  asks  a  total  sum  of  $7,000. 

The  defendant  in  his  answer  admits  the  occupancy  of  the 
premises  as  claimed  by  the  plaintiff,  that  a  suit  in  ejectment  was 
brought  against  the  plaintiff  alleging  that  it  was  brought  by  the 
Hoster-Columbus  Company,  Inc.,  and  admits  that  the  plaintiff 
was  ejected  on  the  19th  day  of  July,  1919,  but  denies  all  the 
other  allegations  of  the  petition. 

The  case  was  tried  before  the  court,  a  jury  being  waived,  and 
the  testimony  developed  the  following  facts:  that  the  paper 
writing  attached  to  plaintiff's  petition  purporting  to  be  a  lease 
was  executed  as  shown  in  the  writing;  that  no  rent  was  paid 
thereon  after  June  1st,  1919,  although  tendered  to  defendant  by 
plaintiff,  the  defendant  having  previously  given  the  plaintiff 
notice  to  vacate ;  that  the  defendant  was  a  ten-ant  by  the  month,  in 
the  premises  occupied  by  him  from  which  a  part  was  sublet  by 
him  to  plaintiff ;  and  that  the  plaintiff  was  ejected  as  claimed  by 
him  in  the  petition.  The  writing  shows  that  it  was  properly  ac- 
knowledged hy  M.  V.  Kesslor  as  notary  public,  who  signed  as 
a  witness  for  the  plaintiff  and  one  Frank  Reinhart  signed  as  a 
witness  for  the  defendant.  The  court  is  of  the  opinion  that  it 
waa  proper  to  admit  the  testimony  of  the  witnesses  as  to  the  ex- 
ecution of  this  writing,  as  it  is  one  of  the  primary  objects  in  re- 
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qniring  witnesses  that  they  may  prove  the  execution  of  the  in- 
strament. 

The  testimony  of  Reinhart  on  this  point  was  that  he  signed 
the  lease  in  the  defendant's  ))lace  of  business,  when  there  were 
a  large  number  of  peopl?  present,  but  he  does  not  identify  them. 

The  testimony  of  Kessler  is  to  the  effect  that  the  plaintiff  called 
him  to  acknowledge  the  lease  and  they  together  proceeded  to  the 
defendant's  place  of  business,  where  it  was  signed  and  acknowl- 
edged in  the  presence  of  both  witnesses  by  both  the  plaintiff  and 
the  defendant,  and  the  writing  following  the  names  of  the  wit- 
nesses was  inadvertently  made  by  him,  being  suggested  by  a 
former  lease  existing  between  the  parties.  It  was  properly  re- 
corded and  no  question  is  raised  as  to  its  validity  on  this  ac- 
count. The  statute  requires  that  a  lease  of  real  property  for  this 
length  of  time  must  be  acknowledged  by  the  lessor  in  the  *' pres- 
ence of  two  witnesses  who  shall  attest  the  signing  and  subscribe 
their  names  to  the  attestation. ' ' 

The  validity  of  the  lease  is  attacked  by  the  defendant 
upon  the  ground  that  it  was  not  executed  in  accordance  with  the 
provisions  of  the  statute.  Tlie  court  has  examined  with  great 
care  all  the  authorities  cited  by  counsel  for  both  plaintiff  and 
defendant  and  while  these  various  authorities  are  helpful,  none 
of  them  seem  conclusive  upon  the  subject  under  consideration. 
The  lease  in  the  case  at  bar  has  two  witnesses,  but  the  writing 
after  each  name  indicates  for  whom  the  witness  acted.  This 
writing  is  explained  by  Mr.  Kessler  in  his  testimony  (supra..) 

Tiffany  on  Real  Property  at  Section  459  states  the  following 
principle : 

'*The  witness  need  not  be  present  at  the  actual  signing  of  the 
instrument  by  the  grantor,  provided  the  latter  acknowledges  to 
him  that  it  is  his  act,  and  expressly  or  implied  reqursts  him  to 
attest  the  instrument." 

This  anthority  defines  the  latitude  extended  to  witnesses  in 

their  attestation  of  conveyances. 

The  United  States  Supreme  Court  in  a  case  from  Michigan, 
found  in  127  U.  S.,  p.  326\  Culhcrtson  v.  ^Vifhcck  C/)..  in  con- 
struing a  similar  statute  speaks  as  follows : 
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' '  The  statutes  of  Alichigan  require  the  attestation  of  two  wit- 
nesses to  the  grantor's  signature.  A  deed  of  husband  and  wife 
was  offered  in  evidence,  the  attestation  to  which  was:  *  Signed, 
sealed  and  delivered  in  presence  of  S.  W.'  for  the  husband;  *W- 
H.R.,  G.  H.'  for  the  wife;  and  there  was  a  certificate  that  the 
word  *half '  in  the  twelfth  line  was  interlined  before  signing  *S. 
W.,  E.  W.'  E.  W.  Signing  this  certificate  with  S.  W.  was  the 
justice  of  the  peace  who  took  the  acknowledgment,  and  his  cer- 
tificate of  acknowledgment  stated  that  he  knew  the  person  who 
made  the  acknowledgment  to  be  the  person  who  executed  the  in- 
strument. Held,  that  the  execution  of  the  deed  was  proved,  and  it 
was  properly  admitted  in  evidence." 

This  authority  is  valuable  in  that  it  gives  a  construction  of 
the  apparent  defect  favorable  to  the  validity  of  the  deed.  Tn  the 
case  of  Lydiard  v.  ChesUr,  45  IMinn.,  p.  277,  the  court  in  discuss- 
ing a  defective  deed,  say  that,  ''the  deed  offered  in  evidence  (by 
the  grantee)  was  sufficient  to  pass  title  to  the  real  property  there- 
in described,  without  regard  to  a  defect,  real  or  pretended,  in 
the  matter  of  its  acknowledgement." 

Again  the  same  court  in  the  case  of  Roberts  v.  Nelson^  65  Minn., 
p.  540,  say  that  the  adding  of  the  name  of  a  witness  and  a  certifi- 
cate of  acknowledgement  only  go  to  the  probative  force  of  the  in- 
strument. 

In  the  ease  of  Kittle  v.  St,  John,  10  Neb.,  605,  the  court  say: 

**  Action  for  rent  of  a  warehouse  and  liunberyard.  Plaintiff 
offered  in  evidence  a  lease  executed  by  plaintiff  to  defendant, 
witnessed,  but  not  acknowledged  or  recorded,  whereby  the  plain- 
tiff demised  the  premises  to  the  defendant  for  the  term  of  five 
years  at  a  rental  to  be  paid  quarterly  in  advance.  Lease  excluded 
by  district  court  for  the  reason  that  it  was  not  recorded.  Held 
to  be  error,  for  which  a  new  trial  must  be  awarded.'' 

The  court  in  its  opinion  quotes  Kent's  Commentaries  as 
follows : 

*'By  the  law  of  every  state  in  the  Union,  all  deeds  and  con- 
veyances of  land,  except  certain  chattel  interests,  are  required 
to  be  recorded,  upon  previous  acknowledgment  or  proof.  If 
not  recorded,  thoy  are  good,  and  pass  the  title  as  against  the 
grantor  and  his  heirs  and  devisees,  and  they  are  void  only  as 
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to  subsequent  bona  fide  purchasers  and  mortgagees  whose  deeds 
shall  be  first  recorded." 

The  court  in  its  examination  of  the  law  has  had  occasion  to 
examine  other  authorities  which  have  had  under  consideration  a 
similar  or  analogous  question;  among  them  being.  Baldwin  v. 
Johnson  21  Conn.,  16S ;  Johnson  v.  Inn,  Co.,  46  Conn.,  92 ;  Downs 
V.  Yange,  17  Ga.,  295 ;  Gardner  Dexter  S  Co.  v.  Moore,  Trimble 

6  Co.  21  Ga.  268;;  Johnson  v.  Jones,  87  Ga.  85;  Weaver  v 
Covmbe,  15  Neb.  167 ;  McOlauflin  v.  Halmian,  1  Wash.  239. 

The  particular  value  of  the  authorities  which  are  given 
here,  is  that  they  show  the  very  marked  tendency  of  the  courts 
in  upholding  the  validity  of  instruments  of  this  character  and 
giving  them  a  construction  favorable  to  the  lessee  rather  than 
the  lessor. 

Our  Supreme  Court  held  in  the  case  of  Johnson  vs.  Turner, 

7  0.  (part  2)  p.  216,  that  a  deed  signed  by  two  witnesses,  one 
of  whom  was  incompetent,  was  valid ;  and  in  the  case,  Garrefi  v. 
Garrett^  53  0.  S.  p.  482,  that  its  execution  might  be  proved  by 
one  or  more  of  the  subscribing  witnesses  or  the  oflScer  before 
whom  the  acknowledgment  was  made;  and  in  Building  Co,  vs. 
Watt,  96  O.  S.  74-84  the  court  say : 

''A  defectively  executed  instrument,  either  a  lease  or  a  deed, 
when  made  by  the  owTier,  may  be  enforced  against  him  as  a 
contract  to  make  a  lease  or  deed  for  the  reason  that  it  is  his 
contract.*' 

The  circuit  court  in  the  ciise  of  Vebhing  vs.  Kocster.  et  al. 
14  C.  C.  (N.  S.)  553,  554,  say  that  the  deed  in  question  was 
perfect  in  form,  but  admittedly  defective  in  fact,  and  there- 
upon held  it  valid  to  support  the  construction  of  a  will,  and 
was  enforced  in  accordance  with  the  agreement  of  the  parties. 

In  the  case  at  bar,  the  lease  is  apparently  defective  in  form 
but  perfect  in  fact.  There  can  be  no  doubt  that  the  parties 
intended  to  execute  a  lease  for  five  years,  and  it  must  natur- 
ally follow,  giving  full  weight  to  the  testimony,  that  it  is  valid 
as  such  an  instrument  and  binding  upon  the  parties  thereto, 
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not  as  a  contract  for  a  lease  but  as  a  lease,  and  the  oonrt  9C 
finds. 

The  question  of  damages  does  not  present  nearly  so  difKcult 
a  problem  for  solution,  although  generally  such  a  question  may 
be  answered  more  satisfactorily  for  the  parties  by  the  judg- 
ment of  a  jury  than  by  a  court.  The  evidence  shows,  and  it 
is  undisputed,  that  this  place  of  business  was  earning  $260  per 
month  and  there  is  no  reason  to  believe  that  it  would  have 
earned  less  than  this  amount  for  the  remaining  months  of  the 
lease,  namely,  from  July  17th  1919,  to  March  31st  1920,  and 
judgment  is  awarded  accordingly.  The  defendant  should  also 
pay  the  expenses  incurred  in  the  ejectment  suit  in  the  municipa] 
court. 

The  plaintiff  claims  damages  for  loss  of  the  good  will  which 
he  had  established  in  the  business  and  also  damages  for  loss 
of  the  profit  in  his  wholesale  business  on  goods  which  he  would 
have  sold  through  this  retail  business. 

"Whatever  value  he  may  have  established  in  the  good  will  of 
the  business,  it  was  a  constantly  decreasing  asset  the  more 
nearly  the  termination  of  the  lease  approached,  until  its  value 
would  have  been  nihil;  and  just  when  such  a  time  would  arrive 
is  too  speculative  for  the  court  to  attempt  to  fix,  and  therefore 
no  allowance  is  made  on  this  item  of  plaintiff's  claim.  Upon 
the  other  claim  of  plaintiff,  namely,  profit  in  his  wholesale 
business,  i.t  is  not  unlike  tlio  loss  asked  on  account  of  good  will. 
As  a  customer,  the  retail  store  would  have  purchased  less  and 
less  as  the  end  of  the  lease  approached,  and  it  is  reasonable  to 
suppose  that  if  he  did  not  make  a  wholesale  profit  on  this  retail 
store,  he  made  the  same  profit  upon  some  other  customer  of 
his  wholesale  business,  and  there  is  no  evidence  to  show  that  there 
was  any  diminution  cither  in  his  wholesale  business  or  in  his 
profits  from  the  wholesale  business  by  the  closing  of  the  retail 
store. 

The  court  ha.s,  therefore,  reached  the  conclusion  that  no  al- 
lowance should  be  made  on  this  last  item  of  plaintiff's  claim. 
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CONSTRUCTION  OF  THE  WORD  "  PAROCHIAL"  AS  APPUED  TO 

CATHOLIC  SCHOOLS. 

Common  Pleas  Court  of  Hamilton  County. 

The  City  op  Cincinnati,  etc.  v.  The  Cincinnati  Traction 

Company,  etc. 

Decided,  November  28,  1921. 

Schools — Reduced  Street  Car  Fare  Ordered — For  Pupils  of  the  ''Public" 
and  "ParochiaV  Schools — Other  Catholic  Schools  Held  to  be  In- 
cluded— Words  and  Phrases, 

An  ordinance  requiring  that  children  between  the  ages  of  ten  and 
eighteen  years,  attending  regularly  established  "public  or  pa- 
rochial'' schools,  shall  be  carried  on  the  traction  lines  to  and  from 
such  schools  for  a  five-cent  fare,  must  be  construed  in  view  of  its 
benefioient  purpose  to  include  children  in  attendance  at  the  acad> 
emies  and  the  convent  schools  and  high  schools  maintained  by 
the  Catholic  church. 

Said  Zielonka,  for  the  motion. 

Miller  Otiicalt,  A.  C,  Cassait  and  Joseph  Wilby,  for  defendants. 

Dabby,  J. 

A  motion  for  a  temporary  restraining  order  was  submitted 
upon  evidence  and  briefs.  The  petition  seeks  to  require  the 
defendant  to  furnish  and  supply  a  reduced  rate  street  car  fare 
to  school  children  attending  certain  so-called  convent  schools 
and  high  schools  operated  in  this  city  by  the  Roman  Catholic 
Church. 

The  ordinance  of  the  city  which  is  involved  is  No.  142 — 1921, 
the  third  section  of  which  provides: 

**The  rates  of  fare  for  childiren  ten  (10)  years  of  age  or  over 
and  under  eighteen  (18)  years  of  age,  attending  the  public 
and  parochial  schools,  including  high  schools,  shall  be  five  (5) 
cents,  under  rules  prescribed  by  the  company  and  approved  by 
the  director  of  street  railroads,  providing  that  such  rate  of  fare 
shall  be  effective  only  by  the  sale  of  tickets  and  making  such  fur- 
ther provisions  as  may  be  necessary  to  limit  the  use  of  such  re- 
duced rate  tickets  to  bona  fide  school  children  going  to  and  from 
the  regularly  established  public  or  parochial  schools  for  the 
purpose  of  attending  school." 
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The  testimony  offered  on  the  hearing  tended  to  show  tnac 
the  convent  schools  referred  to  have  courses  of  study  practically 
the  same  as  elementary,  intermediate  and  high  school  courses  in 
the  public  schools  of  the  city ;  that  the  attendance  at  such  schools 
is  accepted  in  lieu  of  attendance  at  the  public  schools:  that  such 
schools  are  auxiliary  to  the  so-called  parochial  schools ;  that  they 
are  maintained  in  part  by  tuitions  in  the  nature  of  donations 
and  in  part  by  contribution  from  the  parishes;  that  such  con- 
vent schools  are  attended  by  children  at  large,  that  is,  from 
any  of  the  parishes  of  the  city  of  Cincinnati ;  that  the  Catholic 
church  has  a  policy  of  separating  the  youth  aft^r  their  arrival 
at  twelve  or  thirteen  years  of  age  and  of  giving  the  girls,  high 
school  training  in  the  convent  schools,  and  the  boys  their  high 
school  training  in  certain  designated  high  schools  conducted  by 
the  Catholic  church. 

There  was  further  testimony  to  the  effect  that  the  term  **  pa- 
rochial schools,''  as  used  and  understood  by  the  Catholic  people 
or  congregations  is  synonomous  with  Catholic  schools,  and  in- 
cludes the  convent  schools  referred  to;  also,  that  said  convent 
schools  are  not  conducted  for  profit,  but  are  supported  and  main- 
tained **by  the  public  at  large,  the  Catholic  public  at  large  ana 
serve  the  public  at  large,  whether  Catholic  or  non-Catholic  and 
are  not  maintained  for  private  gain  in  any  sense  of  the  word." 

It  was  conceded  on  the  trial  that  the  generally  accepted  mean- 
ing of  the  word  parochial  is,  ''of,  or  pertaining  to  a  parish."  But 
the  testimony  given  by  the  witness,  Dr.  Nau,  is  to  the  eflfect  that 
the  woM  is  used  and  imderstood  in  the  Catholic  church  and 
among  Catholics  as  liavinsr  a  broader  sense  than  that,  *.vhen  ap- 
plied to  schools,  and  that  it  is  understood  by  them  to  mean  '•« 
school  conducted  under  or  by  the  Catholic  church." 

The  question  in  the  (iasc  is  as  to  the  meaning  of  the  council 
in  passing  the  ordinance  referred  to.  The  ordinance  fixes  the 
rate  referred  to  for  children  of  the  ages  desismated,  **  attending 
the  public  and  parochial  schools,  including  high  schools."  Did 
council  in  the  use  of  this  lancuai^e  intend  that  this  beneficent 
law  should  bo  limited  in  its  operation  tc  such  children  attending 
the  parochial  or  parish  schools,  strictly  speaking,  or  was  it  the 
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intention  to  include  children  attending  the  schools  in  question, 
which  are  said  to  be  auxiliary,  or  aids  to  the  parochial  schools? 
The  court  has  no  power  or  inclination  to  extend  the  effect  of  the 
language  referred  to  beyond  the  intention  of  the  legislative  body. 
The  only  cases  referred  to  as  throwing  light  upon  the  construc- 
tion of  such  ordinances,  justify  a  broad  construction  of  their 
terms.  In  re  Puhlic  Service  liwy.  Co.,  Public  Utilities  Rep., 
1916a,  437;  Oklahoma  Hy,  Co.  v.  St.  Joseph's  Parochial  School, 
127  Pac.  Rep.,  1087.  In  re  Lincoln  Traction  Co.,  Public  Utilities 
Utilities  Rep.,  1920a,  328. 

The  Legislature  of  this  state  has  employed  this  term  *' paro- 
chial school,'*  in  a  manner  indicating  something  more  than  a 
local  elementary  or  intermediate  school. 

It  is  provided  (General  Code,  Section  7763,  109  0.  L.,  378) 
that — 

**  Compulsory  school  age  shall  mean  six  to  eighteen  years  of 
age,  except,"  etc. — ; 
also,   (General  Code,  Section  7762-6),  that — 

*' Every  child  of  compulsory  school  age  who  is  not  employed 
on  an  age  and  schooling  certificate,  shall  attend  a  public,  private 
or  parochial  school,'*  etc.; 
also  (General  Code,  Section  7763),  that— 

*  *  Every  parent  •  *  •  having  charge  of  any  child  of  com- 
pulsory school  age  who  is  not  employed  on  an  age  and  schooling 
certificate,  mu^t  send  such  child  to  a  public,  private  or  parochial 
school  for  the  full  time  the  school  attended  is  in  session,"  etc. 

The  evidence  (and  general  knowledge)  is  that  in  the  parish 
schools,  strictly  speaking,  elementary  and  intermediate  courses 
are  taught,  and  that  the  high  school  courses  are  taught  at  the 
convents  mentioned  and  high  schools  maintained  by  the  Catholic 
church.  It  is  required  that  children  above  the  agps  for  elemen- 
tary and  intermediate  gi'ades  shall  go  to  school  under  the  statutes 
referred  to.  All  children  of  compulsory'  school  age  may  go  to 
parochial  schools,  and  by  the  plainest  meaning  of  the  Tiegisla- 
ture  they  are  not  required  at  any  time  during  their  school  age 
to  go  to  public  or  private  schools,    but  may  go  to    parochial 
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schools.  The  statute  plainly  forbids  the  suggestion  that  after  a 
child  of  compulsory  school  age  has  completed  the  course  in  ele- 
mentary and  intermediate  [jrades  in  the  parochial  school,  he  must 
then  go  to  some  other  school  public  or  private.  If  the  term  ** pa- 
rochial .school"  is  to  be  limited  to  m'^an  a  local  parish  school,  then 
the  inconsistency  would  arire  of  requiring  children  to  continue 
until  eighteen  years  old  in  the  parish  schools,  though  they  had 
years  before  that  age  completed  the  full  course  of  instruction 
there.  The  Legislature  by  the  acts  referred  to  had  something 
more  in  mind  in  the  use  of  the  term  ** parochial  school"  than  the 
mere  local  elementary  and  intermediate  school.  It  may  be  that 
the  Legislature  did  not  have  in  mind  that  parochial  and  Cath- 
olic school  were  synonomous  terms,  but  it  surely  did  mean  by  the 
use  of  the  term  that  children  of  school  age  might  attend  the 
local  parish  schools  or  some  school  which  is  equivalent  or  a  con- 
tinuation of  such  local  school  and  maintained,  cnducted  and  con- 
trolled in  the  same  manner  in  which  the  local  parish  schools 
are  maintained  and  conducted. 

After  the  most  careful  consideration  the  court  has  reached 
the  conclusion  that,  the  intention  being  beneficent  and  in  aid 
of  education,  council  intended  by  the  ordinance  in  question  that 
the  children  attending  the  parochial  schools  strictly  speaking, 
and  those  which  are  auxiliary  to  them,  including  the  convents, 
should  receive  the  benefit  of  the  reduced  fare.  The  fact  that  the 
convents  are  not  maintained  for  private  gain,  but  are  maintained 
as  heretofore  stated,  aids  in  reaching  the  conclusion  stated. 

A  temporary  restraining  order  as  prayed  for  may  be  entered 
requiring  the  defendant  to  furnish  and  supply  tickets  in  accord- 
ance with  the  ordinance  and  niles,  to  children  between  the  ages 
of  ten  and  eighteen  years  attending  the  academies  known  as 
Notra  Dame,  the  TTrsiil;nos,  Sisters  of  Mercy.  Sacred  Heart  of 
Clifton,  Cedar  Grove,  and  the  High  Schools  for  Boys  enumer- 
ated in  the  testimony,  who  are  attending  said  schools  and  re- 
ceiving instruction  in  elementarv,  intermediate  and  hisrh  school 
courses. 


NISI  PRIUS  REPORTS— NEW  SERIES.  580 


1921.]  Columbus  v.  Buehler. 


WARRANTS  FOR  SEARCH  AND  SEIZURE  MUST  BE  STRICTLY 

CONSTRUED. 

Municipal  Court  for  the  City  of  Columbus. 

The  CiT\r  of  CoLUMBirfi  v.  John  Buehi^er  • 

Decided,  March  16,  1921. 

Search  Warrants — Must  Specify  with  Exactness  the  Persona  and  Prop 
erty  Covered — John  Doe  Warrants  not  Availalfle  in  Oases  of  Vioku 
tion  of  Liquor  Laws — No  authority  or  Discretion  Vested  in  Officer 
Serving  the  Warrant  Beyond  that  Specifically  Stated. 

1.  A  search  warrant,  issued  under  the  Crabbe  and  Miller  acts  and  autA> 

orizing  officers  to  enter  residences  and  business  houses  for  the  pur> 
purpose  of  searching  for  and  seizing  intoxicating  liquor  illegally 
manufactured  or  obtained,  must  be  issued  by  u  proper  officer  and 
be  based  upon  an  affidavit  which  states  specifically  the  place  to  be 
searched,  the  person  to  be  seized  and  the  things  to  be  sought,  and 
that  the  affiant  believes  and  has  good  reason  to  believe  that  the 
things  sought  are  there  concealed;  the  warrant  with  the  affidavit 
annexed  must  be  directed  to  an  authorized  officer;  the  search  must 
be  made  in  the  daytime  unless  there  is  urgent  necessity  that  it  be 
made  at  night;  the  search  must  be  limited  to  the  building  or  room 
specified  in  the  affidavit,  and  to  the  person  or  persons  therein 
named;  and  the  goods  siezed  must  be  limited  to  those  set  out  in 
the  warrant,  regardless  of  the  fact  (hat  other  goods  of  the  same 
character  are  found  during  the  search. 

2.  A  warrant  for  search  of  the  premises  of  and  the  arrest  of  E  does 

not  authorize  the  officer  to  proceed  with  the  search  upon  learning 
that  the  present  owner  is  B.  His  only  recourse  is  to  procure  a 
new  warrant  for  search  of  said  premises  with  B  named  as  the  owner 
and  person  subject  to  arrest. 

Paul  M.  Herbert,  on  behalf  of  plaintiflP. 
Don  W.  Hamilton,  on  behalf  of  defendant. 

OSBOBN;  J. 

This  question  comes  up  on  demurrer  filed  by  the  defendant, 
Buehler,  and  assigning  among  other  various  reasons  set  forth 
the  principal  one  that  the  search  warrant  on  which  the  oflScer 

•Error  not  prosecuted. 
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secured  the  evidence  and  made  the  arrest  was  not  valid,  and 
that  the  officer  was  not  authorized  by  law  to  serve  it  or  go  upon 
the  premises  of  John  Buehler  or  to  search  his  premises. 

As  there  have  been  motions  in  similar  cases  filed  attacking 
the  use  and  validity  of  the  search  warrant,  it  is  deemed  proper 
that  the  court  take  up  the  whole  question  of  the  operation  and 
the  validity  of  a  search  warrant.  A  search  warrant  is  generally 
defined  to  -be  an  order  in  writing  in  the  name  of  the  state, 
signed  by  a  magistrate  and  directed  to  a  peace  officer,  command- 
ing him  to  search  for  personal  property  and  bring  it  before  the 
magistrate. 

The  danger  of  the  search  warrant  has  been  so  clearly  appre- 
hended that  it  has  been  found  necessary  to  have  it  surrounded 
by  constitutional  provisions,  and  the  different  states  have  also 
found  it  necessary  to  enact  statutes  governing  the  same. 

It  is  what  would  be  called  in  law  an  extraordinary  proceed- 
ing, and  it  is  a  very  serious  measure  and  a  very  effective  one 
when  used  in  the  proper  manner;  on  the  other  hand,  if  it  is 
not  served  as  is  prescribed  by  law  it  is  a  very  dangerous 
roeasure,  for  the  reason  that  it  attacks  the  very  liberty  and 
freedom  of  every  citizen  in  what  is  the  most  sacred  of  his  pos- 
sessions, his  home. 

1.  Our  state  has  provided  the  proper  way  that  a  warrant 
should  be  issued  and  served.  It  provides,  in  the  first  place, 
that  this  warrant  may  be  issued  by  a  justice  of  the  peace,  mayor 
or  police  judge  ai}d  has  enumerated  the  different  kinds  of  prop- 
erty for  which  such  warrants  may  be  issued. 

In  this  case  the  statutes  known  as  the  Crabbe  and  Miller  acts 
have  provided  that  officers  may  enter  residences  and  business 
houses  for  the  searching  and  seizing  of  liquors  illegally  manu- 
factured or  obtained. 

2.  The  statute  provides  that  this  warrant  shall  not  be  issued 
until  there  is  filed  with  the  magistrate  an  affidavit  particularly 
describing  the  house  or  place  to  be  searched,  the  person  to  be 
seized  and  the  things   to  be  sought,    and    further  that   affiant 
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believes  and  has  good  cause  to  believe  that  such  things  are 
there  concealed. 

3.  The  warrant  for  search  shall  be  directed  tq  the  proper 
officer  and  by  a  copy  of  the  affidavit  inserted  therein  or  annexed 
or  referred  to  shall  show  or  recite  all  material  facts  alleged  in 
the  affidavit  and  particularly  describe  the  thing  to  be  searched 
for,  the  house  or  place  to  be  searched  and  the  person  to  be 
seized,  and  furthermore  that  it  shall  be  made  in  the  day  time 
unless  there  is  urgent  necessity  of  search  in  the  night,  in  which 
case  a  search  in  the  night  may  be  ordered. 

Taking  up  the  statute  in  detail,  in  the  first  place,  our  code 
has  provided  that  this  affidavit  for  search  warrant  may  be  filed 
with  the  clerk  of  police  court  and  that  he  shall  have  the  power 
to  issue  warrant  under  seal  of  said  court  and  arrest  the  accused 
or  search  the  house  described. 

The  warrant  must  particularly  state  the  place  to  be  searched 
In  other  words,  if  this  warrant  states  that  one  room  may  be 
searched,  then  that  is  the  only  place  that  can  be  searched.  An 
officer  has  no  right  to  search  a  whole  house  when  the  warrant 
only  calls  for  him  to  search  one  room.  Furthermore,  if  this 
warrant  orders  him  to  search  a  certain  house  it  does  not  mean 
that  he  can  search  any  other  buidings  adjacent  to  this  property, 
although  he  might  learn  that  the  articles  that  he  is  searching 
for  would  be  in  this  other  building.  It  would  be  necessary  for 
him  to  get  a  new  search  warrant  for  that  building  in  order  for 
him  to  search  for  and  seize  those  goods. 

Another  question  that  arises  is  the  right  of  officers  to  search 
the  persons  or  the  occupants  of  a  room.  Unless  the  warrant 
states  the  names  of  the  persons  to  be  searched,  the  officers  have 
no  right  to  search  any  person  or  persons  that  may  be  in  the 
place  at  the  time  the  warrant  is  being  served. 

4.  One  of  the  principal  questions  that  arises  in  this  case  is 
as  to  the  name  of  the  person  in  the  search  warrant.  There  have 
been  some  warrants  issued  in  which  the  name  of  the  person  was 
not  known  to  the  officer  and  the  name  John  Doe  was  substituted. 
In  my  opinion  this  was  one  of  the  very  reasons  that  the  statute 
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• 

clearly  sets  out  that  the  name  of  the  person  shall  be  in  the 
warrant,  to  prevent  the  use  of  the  name  of  John  Doe,  which  in 
legal  parlance  is  always  used  when  the  real  party  in  interest 
is  not  known. 

The  continuance  of  the  use  of  the  name  John  Doe  would  lead 
to  too  many  abuses  and  as  the  statute  provides  that  the  exact 
name  must  be  set  out  any  other  method  would  be  in  violation 
of  law. 

5.  Only  the  goods  that  are  set  out  in  the  search  warrant 
can  be  seized;  no  matter  if  the  ofiScer  sees  other  goods  there  in 
violation  of  law  he  would  have  no  right  to  seize  them  because 
he  is  going  there  and  acting  under  authority  of  the  warrant 
that  he  has  and  he  can  not  go  beyond  what  that  warrant  states. 

6.  The  oflScer  serving  the  search  warrant  must  serve  it  at 
reasonable  hours;  he  can  not  get  it  and  serve  it  in  the  night 
season  unless  he  makes  a  proper  showing  to  the  magistrate,  or 
in  this  case  the  clerk  of  the  police  court,  that  a  certain  necessity 
arises  where  it  would  be  impossible  to  serve  the  warrant  in  the 
day  time;  and  in  order  to  serve  it  in  the  night  time  he  must 
make  it  very  clear  to  the  officer  who  issues  the  said  warrant. 

In  the  case  at  bar  the  officer  who  swore  to  the  search  warrant 
says  that  he  believed  and  had  good  cause  to  believe  that  a  Mrs. 
B.  Evans  possessed  certain  liquor;  but  when  he  arrived  there 
instead  of  searching  the  premises  of  Mrs.  B.  Evans  he  arrested 
John  Buehler  whom  he  claimed  was  the  present  owner  of  the 
place.  Under  the  statute  as  laid  down  and  as  has  been  expressed 
here,  it  was  the  duty  of  the  officer  to  have  returned  and  pro- 
cured a  search  warrant  for  the  residence  of  John  Buehler,  be- 
cause he  was  the  person  sought  to  be  arrested  and  the  officer 
had  no  right  to  search  the  premises  of  John  Buehler  when  the 
warrant  specifically  said  the  residence  of  Mrs.  B.  Evans.  An 
officer  has  no  right  to  enter  a  residence  without  having  a  warrant 
authorizing  him  to  enter  that  residence.  As  the  court  has  just 
stated  the  search  warrant  is  one  of  the  most  important  imple- 
ments that  is  used  in  the  furtherance  of  justice,  and  if  not 
used  in  the  proper  way  is  liable  to  be  greatly  abused  and  when 
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it  is  80  abused  it  infringes  upon  the  most  sacred  rights  of  our 
citizens,  whether  it  is  used  in  a  residence  or  a  business  place. 
Therefore  the  warrant  must  be  construed  strictly.  Every  par- 
ticular must  be  set  out  as  is  provided  in  the  statute. 


RIGHTS  UNDER  THE  COMPENSATION  LAW  OF  AN  INJURED  BOY 

SIXTEEN  YEARS  OF  AGE. 

Common  Pleas  Court  of  Clark  County. 

Robert  Hartley  v.  THis  Victor  Rubber  Company. 

Decided,  December,  1921. 

Boy  Injured  in  Course  of  His  Employment — Waives  Right  of  Action 
Against  his  Employer — By  Collecting  from  State  Insurance  Fund — 
Employer  may  Set  up  Defense  of  Fraud  and  Misrepresentation  as 
to  Age  of  Minor  Injured  in  His  Employ — •Construction  of  Amended 
Section  1465-93  of  the  Workmen's  Compensation  Act. 

1.  A  minor,  sixteen  years  of    age,  employed    by  an    employer    who 

has  complied  with  the  provisions  of  the  workmen's  compensation 
act,  and  injured  during  such  em^ployment,  is  now  within 
the  provisions  of  the  act,  and  if  he  has  made  application 
to  the  industrial  commission  for  an  award  out  of  the  state 
insurance  fund,  in  compensation  of  his  injury,  and  has  been 
paid  under  the  provisions  of  such  act,  he  has  thereby  waived  his 
right  to  bring  an  action  at  law  against  his  employer. 

2.  The  cajBe  of  Acklin  Stamping  Company  v.  Kutz,  98  O.  S.,  page  61, 

baaed  upon  the  statute  then  in  force,  does  not  apply  to  the  case  at 
bar,  by  reason  of  the  fact  that  the  provision  of  original  Section 
1466-61,  "who  are  legally  permitted  to  work  for  hire  under  the 
laws  of  the  state/'  has  been  eliminated  from  the  definition  of  an 
employed  mln^r,  by  amendment.     (April  17,  1919,  108  O.  L,,  316.) 

3.  Such  minor  even  though  employed  contrary  to  the  provision  of  the 

law  in  reference  to  the  employment  of  minors,  is  now  deemed 
sui  juris  for  all  purposes  of  the  act  under  the  amendment  of  Sec- 
tion 1465-93  (108  O.  L.,  324),  and  as  such  is  competent  to  elect 
to  receive  compensation  from  the  state  insurance  fund,  and  hav- 
ing so  elected,  waives  his  right  to  bring  an  action  at  law. 

4.  The  employer  may  set  up  as  a  defense  any  fraud  or  misrepresen- 

tation made  by  such  minor  employee,  as  to  his  age,  even  though 
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he  may  have  been  employed  contrary  to  the  provisions  of  any 
statute  of  the  state,  and  if  such  misrepresentation  is  proved  the 
defense  of  contributory  negligence  becomes  available. 

Johnstone  &  Lorenz,  for  plaintiif. 
J.  E.  Bowman,  for  defendant. 

Geiger,  J. 

Plaintiif,  an  infant,  brings  an  action  against  the  defendant 
to  recover  for  damages  from  which  he  is  alleged  to  have  suifered 
during  his  employment  in  the  defendant's  factory. 

It  is  alleged  that  the  defendant  operates  a  factory  and  regu- 
larly employs  five  or  more  workmen;  that  on  the  3d  day  of 
May,  he  entered  into  a  contract  of  employment  with  the  defend- 
ant, by  the  terms  of  which  the  plaintiff  was  employed  to  operate 
a  certain  press;  that  at  the  time  he  was  so  employed  the  de- 
fendant was  informed  that  the  plaintiff  was  a  minor  of  the 
age  of  16  years;  that  by  the  tenns  of  the  employment,  not- 
withstanding knowledge  of  plaintiff's  age,  plaintiff  was 
required  to  operate  the  machine  between  the  hours  of  5 
o'clock  p.  m.  and  5:30  o'clock  a.  m.,  and  required  to  work 
from  60  to  62  hours  per  week;  that  the  press  upon  which  the 
plaintiff  was  required  to  work,  was  designed  to  roll  rubber 
under  great  pressure ;  that  as  a  part  thereof  there  were  a  number 
of  gears  and  cogs ;  that  the  defendant  is  tlie  owner  of  a  shop  within 
the  meaning  of  Section  1027,  G.  C.  and  was  negligent,  in  that  it 
intentionally  failed  to  construct  guards  on  said  gears  or  cogs, 
or  to  enclose  the  same  as  required  by  law;  that  it  was  neg- 
ligent in  that  the  safety  device  was  out  of  order  and  did  not  work 
to  prevent  the  accident,  and  that  portions  of  the  press  were 
not  working  properly ;  that  plaintiff  was  injured  by  being  caught 
in  the  unprotected  cogs  at  a  time  when  he  was  being  employed 
in  the  defendant's  shop  in  violation  of  the  statute  governing  the 
employment  of  infants  of  the  age  of  16. 

It  is  alleged  that  the  plaintiff,  by  reason  of  the  unlawful  acts  of 
the  defendant,  was  injured  to  his  damage  in  the  sum  of  $25,000. 

Defendant  answers,  and  as  a  first  defense  alleges  that  at  the 
date  in  question,  and  for  a  ye^r  prior  thereto  it  was,  and  since 
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said  date  has  been  a  corporation  having  in  service  under  con- 
tract five  OP  more  workmen  regularly  employed  in  the  same  bus- 
iness, and  during  that  period  ha.s  complied  with  the  provisions  of 
Section  1465-69  G.  C,  and  has  duly  paid  into  the  State  In- 
surance Fund  all  premiums  required. 

Defendant  further  says  that  after  his  injury  the  plaintiff, 
on  the  4th  day  of  June,  1921,  made  application  to  the  Industrial 
Commission  for  an  award  out  of  fhe  State  Insurance  Fund 
in  compensation  of  his  injury,  and  an  said  application  was 
paid  the  sum  set  out  in  detail,  and  on  the  8th  of  August, 
as  a  permenent  partial  award  was  awarded  the  sum  of  $2400.00, 
payable  at  the  rate  of  $12.00  per  week,  beginning  August 
15th,   1921. 

As  a  third  defense,  the  defendant  repeating  the  allegations 
of  the  first  defense,,  says  that  in  the  application  for  compensa- 
tion plaintiff  stated  he  was  1 9  years  of  age,  and  that  at  the  time 
of  his  employment  he  represented  to  the  defendant  he  was  10 
years  of  age,  upon  which  representation  the  defendant  relied, 
•and  as  consequence  thereof  gave  him  employment,  which  it  would 
not  otherwise  have  done ;  that  the  in jur\'  of  plaintiff  was  directly 
due  to  his  own  contributory  negligence,  and  that  he  assumed  the 
riaks  of  his  employment. 

A  demurer  is  filed  to  the  first  and  third  defenses  set  forth 
in  the  defendant's  answer,  for  the  rea^son  that  they  are,  on 
their  face,  insufficient  to  constitute  a  defense  to  the  cause  of 
action  alleged  in  the  plaintiff's  petition. 

The  question,  as  to  the  first  defense,  is:  does  the  fact  that 
the  defendant  had  complied  with  the  Workmens  Compensation 
Act,  and  the  plaintiff  had  received  from  the  State  an  award 
under  the  act,  constitute  a  defense  to  the  action  ? 
^  It  is  urged  by  the  plaintiff  that  it  does  not  for  the  reason 
that  the  relation  of  employer  and  employe  did  not  exist  be- 
tween plaintiff  and  defendant,  and  that  the  provisions  of  the  Act 
do  not  apply  by  reason  of  the  violation  of  Sections  12993  and 
12996  relating  to  the  employment  of  infants. 

It  is  claimed  by  the  plaintiff,  that  the  employment  was  illegal 
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and  therefore  there  was  no  relation  of  the  employer  or  employee, 
because  he  was  engaged  in  the  employment  beyond  the  hour  of 
10  o'clock  p.  m.,  and  for  more  than  54  hours  per  week,  and 
that  consequently  the  defendant  was  not  protected  by  the  pro- 
visions of  the  Compensation  Act. 

The  case  of  AckUn  Stamping  Company,  v.  Kuntz,  98  0,  S.,  61, 
relates  to  a  minor  15  years  of  age,  and  holds  that  if  the  relation 
of  employer  and  employe  does  not  exist,  the  provisions  of  the 
act  have  no  application,  and  that  a  minor  who  is  employed 
in  violation  of  the  statute  enacted  for  the  protection  of  children, 
is  not  an  employe  within  the  meaning  of  the  term,  as  used  in 
the  act,  and  as  designated  in  Section  1465-61  Q.  C. 

The  Acklin  decision  referred  to  an  accident  occurring  on 
June  28th,  1916,  at  which  time  the  statute  then  in  force  was 
1465-61,  0.  L.,  103,  77,  which  provided  that  the  term  employee 
workman  and  operative,  as  used  in  this  Act,  shall  be  construed 
to  mean,  ''every  person  in  the  service  •  f  ♦  under  contract  tor 
hire,  express  or  implied,  oral  or  written,  including  aliens  and 
also  including  minors  who  are  legally  permitted  to  work  for 
hire  under  the  laws  of  the  State. .  The  same  provision  was  carried 
in  the  act  passed  March  20,  1917,  0.  L.  107,  159.  The  decision 
in  question  was  rendered  April  2d,  1918.  The  act  as  amended 
April  17,  1919,  0.  L.,  108,  316,  provides  that  the  following  shall 
constitute  employers  subject  to  the  provisions  of  this  act 
*  *  •  every  person  in  the  service  of  any  person,  firm 
or  private  corporation  under  any  contract  of  hire,  express 
or  implied,  oral  or  written,  including  aliens  and  minors.'*" — omit- 
ting the  former  provision  as  to  minors,  "who  are  legally  per- 
mitted to  work  for  hire  under  the  laws  of  the  state." 

Under  the  act  in  force  at  the  time  of  the  accident  described 
in  the  Acklin  case,  Section  1465-93  0.  L.  103,  89,  provided 
that  a  minor  working  at  an  age  legally  permitted  under  the  laws 
of  this  State,  shall  be  deemed  sui  juris  for  the  purposes  of  this 

act.     •     •    • 

The  amendment  of  this  section  (April  17,  1917,  0.  L.,  108 
324),  provides  that  a  minor  shall  be  deemed  s^ii  juris  for  the 
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purpose  of  this  act,  leaving  out  the  portion  of  the  original  act 
'*  working  at  an  age  legally  permitted  under  the  laws  of  this 
state." 

The  question  is,  is  the  holding  of  the  Supreme  Court  in  the 
Acklin  case  modified  by  the  amendments  of  the  two  sections, 
as  pointed  out. 

Newman,  J.,  says,  on  page  69: 

**The  test  is,  was  the  employment  of  a  minor  in  the  given 
case,  illegal?  If  there  has  been,  on  the  part  of  the  employer 
a  violation  of  the  statutes  of  this  State,  enacted  for  the  pro- 
tection of  children,  the  employer  cannot  avail  himself  of  the 
provisions  of  the  workmen's  compensation  act." 

Counsel  for  plaintiff  insist  that  notwithstanding  the  change 
in  the  statute,  if  the  minor  were  illegally  employed  to  perform 
services,  either  of  a  nature  or  of  a  duration  that  is  prohibited 
by  the  statute,  there  was  no  valid  contract  of  employment,  and 
therefore  that  no  relation  of  employer  and  employe  existed 
and  that  as  a  consequence,  under  the  Acklin  ease,  the  Workmen's 
Compensation  Act  has  no  application;  from  which  it  would 
follow  that  even  if  the  minor  applied  for  and  received  compensa- 
tion he  could  not  thereby  bring  himself  within  the  provisions  of 
the  act,  in  as  much  as  no  act  upon  his  part  in  applying  for 
compensation,  could  make  the  relation  of  employer  and  employe 
exist  where  the  emplo.\Tnent  is  prohibited  by  the  statute. 

In  the  Acklin  case,  the  court  hases  its  decision  upon  the  fact 
that  the  definition  of  an  employe  included  minors  *Vho  are 
legally  permitted  to  work  for  hire  under  the  laws  of  the  state." 

Almost  immediately  after  the  decision  in  this  case,  this  pro- 
vision was  eliminated  from  the  statute  in  reference  to  both 
Sections  1465-61  and  1465-93,  General  Code. 

It  is  evident  there  was  some  purpose  in  the  amendment.  The 
court  had  especially  declared  that  a  minor  who  was  permitted 
to  work  at  some  employment,  was  not  within  the  provisions 
of  the  act  if  he  wa<s  not  eligible  for  employment  in  the  work 
or  occupation  in  which  he  was  engaged  at  the  time  of  his  injury 

The  omission  of  the  provision  upon  which  the  court  based  its 
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decision,  must  certainly  have  been  intended  to  avoid  the  effect 
of  the  decision,  which  was  to  exclude  from  the  benefits 
of  the  act  a  minor,  w^ho,  while  otJierwise  eligible  to  employment, 
was  not  eligible  for  the  employment  in  which  he  was  injured. 

The  Acklin  case  at  once  impresses  one  that  it  is  unfair  to  a 
minor  to  exclude  him  from  the  benefit  of  an  act  which  is  conceded 
to  be  favorable  to  adult  employees.  The  act  was  passed  for  the 
benefit  of  the  laboring  man,  and  a  minor  employee  was  excluded 
from  its  benefits  by  virtue  of  the  clause  which  the  legislature 
repealed  at  an  early  date  after  the  announcement  of  the  opinion 

The  conclusion  seems  almost  inevitable  that  the  legislature 
intended  to  include  within  the  provisions  of  the  act,  minors 
who  were  employed  and  injured  by  such  employment,  irrespective 
of  whether  or  not  they  could  he  legally  employed  in  that  par- 
ticular employment. 

It  is  within  the  knowledge  of  all,  and  a  daily  occurrence, 
that  minors  are  employed  in  occupations  for  which  they  are 
technically  ineligible. 

It  is  not  illegal  for  a  minor  to  receive  employment,  but  it  is 
illegal  for  the  employer  to  engage  him  in  an  employment  pro- 
hibited by  the  statute.  The  minor  has  done  no  wrong  by  ac- 
cepting the  employment,  and  the  legislature,  quick  to  see  this 
situation,  provided  that  he  should  have  the  benefits  of  the  Act, 
even  though  he  were  engaged  through  the  illegal  act  of  the  em- 
ployer. Having  the  benefit  of  the  act,  the  next  question  is.  must  he 
be  bound  by  its  provisions  ?  It  is  claimed  that  the  plaintiff  being 
a  minor  cannot  make  a  valid  election. 

Section  1465-93  provides  that  a  minor  shall  be  deemed  sui 
juris  for  the  purpose  of  the  act,  under  the  assumption  that  if 
he  is  old  enough  to  work,  he  is  old  enough  to  receive  the  benefits 
of  the  act,  and  to  be  bound  by  its  provisions. 

Section  1465-70  provides  that  employers  complying  with  the 
act,  shall  not  be  liable  in  damapres  at  common  law  or  by  statute, 
save  as  afterwards  provided,  for  the  injury  of  an  employe. 

Section  1465-76  provides  where  an  employer  has  failed  to 
comply  with  any  lawful  requirement  for  the  protection  of  em- 
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ployees,  then  nothing  in  the  act  shall  affect  the  civil  liability 
of  the  employer,  and  such  employe  may,  at  his  option,  claim 
compensation  under  the  act  or  institute  proceedings  for  his 
damages  on  account  of  the  injury,  and  in  such  event  defendant 
shall  be  entitled  to  plead  tlie  defense  of  contributory  negli- 
gence and  the  defense  of  the  fellovir  serv^ant  rule,  and  further, 
that  every  employe  who  makes  application  for  an  award  or 
accepts  compensation  from  an  employer,  waives  his  right  to 
exercise  his  option  or  institute  proceedings  m  any  court,  and 
that  every  employe  who  exercises  his  option  to  institute  pro- 
ceedings in  the  court,  waives  his  right  to  any  award  under  the 
provisions  of  Section  1465-69. 

It  seems  to  the  court  to  follow,  that  a  minor,  though  he  be  em- 
ployed in  an  occupation  which  is  illegal,  falls  within  the  pro- 
visions of  the  compensation  act,  as  now  amended,  and  that  he 
is  siii  jurift  though  a  minor,  and  that  he  is  bound  by  the 
provisions  of  Section  1465-76,  in  that  if  he  makes  application 
for  an  award,  he  waives  the  right  to  exercise  his  option 
to  institute  proceedings  in  the  court,  and  it  must  there- 
fore follow  that  the  first  defense,  whicii  sets  up  the  fact  that 
he  did  make  application,  and  did  receive  compensation,  is  a 
good  defense. 

The  third  defense,  which  is  demurred  to,  repeats  the  allega- 
tions of  the  first  defense,  and  states  that  the  plaintiff  repre- 
sented that  he  was  19  years  of  a^fe,  upon  which  representation 
the  defendant  employed  him,  and  alleges  that  his  injury  was 
due  to  his  own  negligence,  and  that  he  assumed  the  risks  of 
his  employment. 

Section  6245-2  provides  that  in  all  actions  where  a  minor  em- 
ployee lias  been  employed  or  retained  in  employmont  contrary  to 
any  st»atute  of  the  State  or  United  States,  such  employe  shall 
not  be  deemed,  or  held  to  have  been  guilty  of  contributory 
negligence,  or  to  have  assumed  of  the  risks  of  his  employment. 

But  the  statute  further  provides  that  the  employer  may  show 
by  way  of  defense,  fraud  or  misrepresentation  made  by  such 
employee. 
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The  defense  sets  up  the  mis-representation  alleged  to  have 
been  made,  in  that  the  minor  represented  himself  to  be  19  years 
of  age,  on  account  of  which  representation  he  was  employed  by 
defendant. 

The  burden  of  proving  the  allegations  of  mis-representa- 
tion, is  upon  the  employer.  If  the  evidence  shows  that  there 
was  fraud  or  mis-representation  on  the  part  of  the  employe. 
as  to  his  age,  the  defense  of  contributory  negligence  would 
then  be  available.     Acklin  Stamping  Co.  v.  Kuiz,  98  0.  S,  71. 

The  defendant  having  plead  mis-representations  on  the  part 
of  the  minor,  such  defense  if  proved,  permits  the  defendant 
to  show  contributor}'^  negligence  on  the  part  of  the  plaintiff 
and  the  demurrer  should  therefore  be  overruled. 
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ABUTTING    OWNERS— 

The  rights  of  abutting  owners 
are  not'  invaded  by  the  use  of  the 
space  between  the  sidewalk  and 
the  curb  for  poles  and  wires  placed 
there  for  street  lighting  purposes. 
55. 

Rights  of,  in  a  roadway  upon 
which  their  land  abuts;  compensa- 
tion may  be  demanded  for  the  ad- 
ditional burden  involved  by  tele- 
graph poles  the  location  of  which 
is  being  changed;  rights  of  an 
abutting  owner  in  the  national 
road.    118. 

Rights  of  in  the  land  of  a  va- 
cated street.    504. 

Apportionment  among  abutting 
owners  of  the  township's  share  of 
the  cost  of  improving  a  road  with 
state  aid.    26. 

ACT  OF  GOD— 

Character  of  events  falling  with- 
in what  are  known  as  acts  of  God; 
the  bunching  of  freight  cars  which 
should  have  been  delivered  on  suc- 
cessive days,  where  due  to  heavy 
snow  and  intense  cold  is  not  au 
act  of  God.    457. 

ACTIONS— 

One  injured  by  the  negligence  of 
the  owner  of  a  motor  vehicle  may 
sue  for  damages  in  the  county  of 
his  residence.     419. 

Where  residents  of  different 
counties  are  injured  by  a  collision 
of  automobiles,  a  suit  by  one  of 
the  parties  brought  in  his  own 
county  is  not  a  bar  to  an  action 
by  the  other  brought  in  his  county 
unless  judgment  has  been  ren- 
dered in  tlie  first  action.    419. 

ADVERSE   POSSESSION— 

Does  not  give  title  to  any  part 
of  a  road  as  against  the  rights  of 
the  public.    118. 


APPEAL— 

Lies  from  a  denial  by  the  in- 
dustrial commission  of  compensa- 
tion for  injuries  on  the  ground  that' 
the  earning  capacity  of  the  claim- 
ant is  no  longer  impaired.    43. 

From  allowance  of  a  claim  by 
the  industrial  commission  which 
was  equivalent  to  a  rejection.    241. 

APPROPRIATION— 

Right  to  appropriate  a  grade 
crossing  over  railway  tracks  de- 
nied to  a  municipality,  where  the 
street  which  it  was  proposed  to 
extend  would  have  been  a  way  of 
convenience  rather  than  of  neces- 
sity.   161. 

ARCHITEX^T- 

Where  not'  made  the  final  Judge 
as  to  work  done,  the  contractor 
may  recover  without  first  obtain- 
ing a  certificate  from  the  archi- 
tect; whether  the  architect  acted 
capriciously,  unreasonably  or  ar- 
bitrarily in  refusing  a  certificate 
is  a  question  for  the  jury.    336. 

ASSESSMENTS— 

Under  the  charter  of  the  city  of 
Columbus  failure  of  a  property 
owner  to  make  objection  to  an 
excessive  street  assessment  does 
not  prevent  attack  being  made  on 
the  assessment,  notwithstanding 
the  objection  was  not  filed  within 
the  prescribed  two  weeks.    323. 

Recovery  may  be  had  of  the 
amount  of  any  assessment  on  land 
purchased  by  the  plaintiff  from 
a  grantee  of  the  deiendant  where 
the  title  was  warranted  clear,  free 
and  unincumbered.    189. 

BEGGING— 

May  be  prohibited  by  a  munic- 
ipality under  the  police  power. 
372. 
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BIDS  AND  BIDDING— 

A  contract  for  performance  of 
Janitor  service  in  public  scliool 
buildings  may  be  let  by  a  board  of 
education  without  advertising  for 
bids.     409. 

BILLS,  NOTES  AND  CHECKS— 

A  promissory  note  made  to  the 
order  of  a  fictitious  person  is  un- 
enforclble  and  void,  when  the  fact 
that  the  non-existence  of  the  pur- 
ported payee  was  unknown  to  the 
maker  at  the  time  the  note  was 
executed.    405 . 

BONDS— 

The  conditions  of  the  purchase 
of  an  isfiue  of  bonds  is  found  in 
tlie  offer  of  purchase  as  accepted 
by  the  seller,  rather  than  as  ex- 
pressed in  the  advertisement  for 
bids.     146. 

BUILDING  CONTRACTS— 

Delays  in  completion  of  the 
work;  question  of  damage  from 
delay  one  for  the  jury;  controver- 
sy as  to  whether  contractor  acted 
fairly  in  making  deductions.     33G. 

BUILDING— 

An  emergency  ordinance  estab- 
lishing zones  is  a  valid  exercise 
of  the  police  power  of  a  municipal- 
ity.   549. 

BURDEN  OP  PROOF— 

The  burden  is  on  an  employee 
to  show  that  the  breach  by  his 
employer  of  a  contract  of  employ- 
ment was  for  some  reason  other 
than  dissatisfaction  with  his  serv- 
ices.    450. 

CANALS— 

Leases  in  Cincinnati  for  sur- 
plus water  were  mere  licenses,  and 
abandonment  of  a  portion  of  the 
canal  terminated  water  rights  In 
that  portion.     257. 

CHARGE  OF  COURT— 

The  stating  in  the  general 
charge  of  rules  of  law  already  in- 
cluded in  a  special  jaharge,  but 
without  referring  to  ihe  special 
charge,  is  not  error  where  no  spe- 
cial theory  of  the  evidence  is  em- 


phasized, and  the  law  favorable  to 
the  respective  parties  is  given 
with  equal  prominence.    553. 

In  an  action  by  an  employee  for 
breach  by  his  employer  of  a  con- 
tract of  employment.    450. 

CIVIL  SEIRVICE— 

Vacancies  in  the  classified  serv- 
ice where  peculiar  and  exceptional 
qualifications  are  required  and 
competition  is  impracticable  and 
the  position  can  best  be  filed  by 
the  selection  of  some  distihguish€^d 
person  in  the  line  involved,  must 
be  filled  by  the  commission  itself 
and  not  by  delegated  authority. 
345. 

COLUMBUS— 

Charter  of  the  city  construed 
witli  reference  to  the  provision 
that  objection  to  a  street  assess- 
ment on  the  ground  that  it  is  ex- 
cessive must  be  made  within  two 
weeks.     323. 

CONSIDERATION— 

Inadequacy  or  want  of  consid- 
eration for  entering  into  a  trust 
agreement  is  immaterial,  where 
the  trust  is  voluntary  and  exe- 
cuted.   425. 

Not  necessary  to  relinquishment 
of  a  personal  right.    481. 

conspiracy- 
Is  not  ground  for  a  private  su:t 
unless  something  is  shown  to  have 
been  done  independent  of  the  con- 
spiracy which  resulted  in  damage 
to  the  plaintiff.    558. 

An  action  can  not  be  maintained 
against  a  group  of  judges,  jurors 
and  other  judicial  officers  because 
of  humiliation  and  injury  result- 
ing from  an  alleged  illegal  prose- 
cution and  committment  to  jail 
on  charges  growing  out  of  con- 
tempt and  criminal  libel  proceed- 
ings.   558. 

CONSTITUTIONAL  LAW— 

The  provision  of  the  Cincinnati 
occupational  tax  ordinance  of  a 
fine  and  imprisonment  for  failure 
to  pay  ilie  tax  assessed  is  not  in 
violation  of  the  constitutional  in- 
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hibitlon  against  imprisonment  for 
debt.     113. 

An  act  establishing  a  municipal 
court  is  a  special  grant  of  legu- 
lative  power  on  a  particular  sub- 
ject, and  in  no  way  contravenes 
the  constitutional  requirement  that 
all  laws  of  a  general  nature  shall 
have  uniform  operation  through- 
out the  state.    393. 

The  Miller  law  takes  precedence 
over  laws  creating  municipal 
courts  in  so  far  as  its  terms  an; 
in  conflict  with  such  laws.    393. 

A  city  ordinance  making  it  un- 
lawful to  manufacture,  sell,  fur- 
nish or  give  away  intoxicating  liq- 
uors for  beverage  purposes  is  a 
valid  enactment  and  constitution- 
al.    166. 

The  withdrawal  of  a  case  from 
the  jury  with  judgment  for  de- 
fendant for  failure  of  proof  on 
some  essential  averment,  does  not 
involve  a  constitutional  right,  and 
such  a  case  can  be  taken  to  the  Su- 
preme Court  only  upon  an  order 
of  the  Court  of  Appeals  that  tho 
record  be  certified.    1. 

Constitutionality  of  the  Cincin- 
nati smoke  abatement  ordinance 
when  applied  to  steamboats  en- 
gaged in  interstate  commerce  on 
the  Ohio  river.    1. 

The  Constitution  of  Ohio  per- 
mits an  increase  during  incumo- 
ency  of  that  part  of  the  salaries 
of  common  pleas  and  superior 
court  judges  which  is  paid  by  the 
counties  or  municipalities.     485. 

Section  2252,  providing  for  such 
increase,  is  a  valid  act  and  applies 
to  incumbents  as  well  as  thoso 
elected  after  its  passage.     485. 

Application  of  the  rule  of  rea- 
son to  the  common  welfare.     48.'). 

Section  5437,  exempting  from 
taxation  bonds  deposited  by  for- 
eign insurance  companies  for  the 
protection  of  Ohio  'policy  holders 
is  a  valid  enactment.    329. 

A  city  ordinance  which  prohib- 
its begging,  whether  by  words,  th'^ 
exhibition  of  a  sign,  or  by  gesture 
or  by  singing,   is  not   in  conflict 


with  Section  1,  Article  I,  of  the 
Bill  of  Rights  or  the  Constitution. 
372. 

Such  an  ordinance  is  a  proper 
exercise  of  the  police  power  un- 
der Section  3,  Article  XVIII  of  the 
Constitution.     372. 

A  municipal  ordinance  placing 
restrictions  on  the  employment  of 
guards  during  Industrial  disturb- 
ances is  an  invalid  enactment.    *3d. 

CONTEMPT— 

Power  of  a  notary  taking  depo- 
sitions to  commit  for  contempt. 
19. 

Action  for  malicious  prosecu- 
tion on  account  of  commitment  to 
jail  for  contempt.    558. 

CONTRACTS— 

An  agreement  entered  into  by 
one  person  with  another  for  tbe 
beneflt  of  a  third  can  be  enforced 
by  the  third  person  in  his  own 
name  where  based  on  a  valid  con- 
sideration.   465. 

Whether  the  rescinding  of  the 
contract  (induced  by  false  repre- 
sentations) was  without  unreascm- 
able  delay  held  to  have  been  a 
question  for  the  Jury.    473. 

Validity  of  a  contract  for  per- 
forming janitor  service  in  public 
school  buildings.    409. 

Division  of  proflts  to  the  disad- 
vantage of  certain  stockholders  is 
equivalent  to  the  declaration  of  a 
dividend  in  which  an  omitted 
stockholder  was  entitled  to  par- 
ticipate; corporation  estopped 
from  setting  up  inequality  of  divi- 
sion as  a  defense  to  its  treatment 
as  a  dividend.    81. 

Acquiesence  of  stockholders  in 
informal  acts  of  its  directors  cures 
the  irregularity.     81. 

CORPORATIONS— 

Right  of  creditors  to  recover  the 
difference  the  actual  and  alleged 
inflated  value  of  property  pur- 
chased by  the  corporation  with 
fully  paid  up  stock.     77. 

Agreements  between  stockhold- 
ers are  not  a  matter  of  public  con- 
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cern  where  not  against  public  pol- 
icy; voting  rights  subject  to  »uch 
agreements.    193. 

A  sale  of  corporate  property,  not' 
including  book  accounts,  notes  and 
leases,  does  not  constitute  a  sale 
of  the  "entire  property  and  assets." 
193. 

Actions  by  foreign  corporations 
brought  in  this  state;  capacity  to 
sue.    209. 

One  injured  by  a  motor  truck 
belonging  to  a  corporation,  hav- 
ing its  principal  place  of  business 
in  another  county  may  sue  in  his 
own  county  and  cause  summons  to 
be  served  in  such  other  county. 
422. 

In  an  action  against  a  corpors- 
tion  the  venue  is  the  place  where 
the  corporation  or  its  principal 
office  or  place  of  business  Is  found, 
or  where  any  of  the  officers  named 
in  the  statute  may  be  summoned. 
486. 

In  actions  against  corporations 
other  than  railroads  service  must 
be  had  on  some  officer  who  has  and 
exercises  corporate  power  with  au- 
thority to  act  for  the  corporation 
in  its  corporate  capacity.    486. 

When  officers  and  employees  of, 
become  criminally  liable  for  cre- 
ating a  nuisance.    1. 

COUNTY  COMMISSIONERS— 

Right  to  contest  which  of  the 
three  candidates  at  the  election  of 
1920  shall  be  given  the  long  term. 
250. 

COVENANTS— 

A  purchaser  may  rely  upon  ex- 
press covenants  and  is  not  aifected 
by  false  covenants,  notwithstand- 
ing opportunity  was  at  hand  to  as- 
certain the  truth  as  to  the  title. 
361. 

A  covenant  not  to  sue  a  city  con- 
tractor for  negligence  is  available 
to  the  city.     222. 

COURTS— 

Exceptions  to  decisions  made 
during  trial  or  to  judgment  en- 
tries embodying  such  decisions. 
489. 


Increase  of  the  salaries  of 
judges  during  incumbency  per- 
missible in  Ohio.    485. 

Municipal  courts  are  special 
grants  of  legislative  power;  a  gen- 
eral law  takes  precedence  over 
such  an  act  in-so-far  as  its  terms 
are  in  conflict  with  such  act.    393. 

The  probate  court  is  without  au- 
thority to  withdraw  consent  to  a 
settlement  for  wrongful  death. 
140. 

CRABBE  ACT— 

Sections  6  and  9  of  this  act  re- 
peal Section  38  of  the  municipal 
court  act  applying  to  the  city  of 
Portsmouth,  and  a  justice  of  the 
peace  outside  the  limits  of  that 
city  has  jurisdiction  in  a  prosecu- 
tion under  the  Crabbe  Act.    533. 

CRIMINAL  LAW— 

See  Embezzlement. 

Nature  of  the  offense  of  a  parent 
who  causes  his  child  to  be  excluded 
from  school,  and  thus  deprived  of 
school  advantages,  because  of  re- 
fusal to  permit  him  to  be  vaccin- 
ated.   129. 

Prosecutions  for  manufacturing, 
selling,  possessing  or  giving  away 
of  intoxicating  liquor;  jurisdiction 
in  such  cases.    393. 

An  affidavit  which  charges  the 
sale  of  a  scandalous  publication 
must  state  what  therein  contained 
is  indecent  or  likely  to  create  a 
breach  of  the  peace.    393. 

Justices  of  the  peace  serving  in 
Franklin  county  outside  of  the 
city  of  Columbus  are  without  ju- 
risdiction to  try  criminal  cases 
within  said  city.    477. 

A  conviction  can  not  be  reversed 
because  against  the  weight  of  the 
evidence  unless  manifestly  so. 
166. 

Prosecution  of  error  to  the  mun- 
icipal court  in  criminal  cases.    500. 

Prosecutions  for  violation  of  the 
fish  and  game  laws.    569. 

A  judgment  rendered  in  a  crim- 
inal case  without  the  intervention 
of  a  jury  is  to  be  treated  on  re- 
view as  to  the  weight  of  the  evi* 
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dence  under  the  same  rules  as  ap- 
ply to  a  verdict  by  a  jury — that  is 
it  can  not  be  reversed  unless  man- 
ifestly against'  the  weight  of  the 
evidence.    273. 

A  Judgment  will  not  be  set  aside 
merely  because  of  an  apparent 
conflict  in  the  evidence.    273. 

The  phrase  "In  violation  of  law" 
includes  a  constitutional  inhibi- 
tion.   273. 

Prosecution  for  selling  and  keep- 
ing a  place  where  intoxicating 
liquors  are  sold.    273. 

CROBSINGS— 

Appropriation  for  a  grade  cross- 
ing does  not  lie  where  the  evidence 
does  not  show  that  the  extension 
of  the  proposed  street  would  be 
of  much  public  benefit,  but  rather 
would  create  a  dangerous  way  for 
those  using  it  as  a  matter  of  con- 
venience rather  than  of  necessity. 
161. 

Policy  of  the  state  with  refer- 
ence to  new  grade  crossings.    161. 

Stopping,  looking  and  listening 
at  a  railway  crossing  must  be  dono 
at  a  point  where  a  view  of  the 
tracks  can  be  had.    255. 

DAMAGES— 

In  an  action  for  damages  the 
defendant  may  plead  in  bar  a  set- 
tlement made  with  the  consent  of 
the  probate  court.    140. 

Disposition  of  a  check  deposited 
as  liquidated  damages  in  case  of 
default  of  the  drawer  of  the  check 
with  reference  to  compliance  with 
the  terms  of  a  bid  submitted  by 
him.    145. 

A  wrong-doer  can  not  escape  lia- 
bility on  the  plea  that  the  injured 
party  has  been  indemnifled  by  a 
third  person.    206. 

DECISIONS— 

Distinguished  from  orders  and 
Judgments.     489. 

DEFENSES— 

Defense  of  payment  by  an  in- 
surance company  of  all  the  dam- 
ages sustained;  subrogation.    206. 


The  defense  of  fraud  and  mis- 
representation may  be  made  by  an 
employer  in  the  case  of  an  injured 
infant  employee  who  it  has  devel- 
oped is  under  age  but  has  prac- 
ticed deception  as  to  that  fact. 
593. 

DEPOSITIONS— 

Refusal  of  a  witness  to  answer 
questions  propounded  by  a  notary 
is  not  necessarily  contempt;  pow- 
er to  commit  limited  to  refusal  to 
answer  proper  questions  or  to  pro- 
duce papers  competent  as  evidence. 
19. 

DISCRETION— 

Of  a  trial  Judge  may  be  exer- 
cised as  to  receiving  the  testimony 
of  a  witness  who  has  disregarded 
an  order  for  exclusion  of  witnesses 
from  the  court  room.    273. 

DISTRIBUTION— 

Determination  of  the  period  for 
under  the  terms  of  a  will.    505. 

DIVORCE  AND  ALIMONY— 

Where  the  plaintiff  has  not  been 
a  resident  of  the  county  for  the 
thirty  days  immediately  preceding 
the  filing  of  the  petition,  an  alle- 
gation is  necessary  that  the  cause 
of  action  arose  in  the  county  In 
which  the  suit  is  entered.    483. 

Verification  of  the  petition  does 
not  preclude  plaintifT  from  intro- 
ducing evidence  to  the  effect  that 
she  was  a  bona  fide  resident  of  the 
county  during  the  thirty  days  im- 
mediately preceding  the  filing  of 
the  petition.    483. 

DOWER— 

Can  not  be  reduced  or  the  right 
thereto  destroyed,  but  is  para- 
mount to  contracts  entered  into  by 
the  husband;  inchoate  dower  has 
priority  over  a  mechanic's  lien. 
537. 

EASEMENT— 

In  a  vacated  street  remains  in 
the  grantee  whose  grantor  de- 
scribed the  property  by  the  line  of 
the  street.     504. 
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ELECTIONS— 

A  candidate  receiving  the  low- 
est vote  for  county  commissi  oner 
at  the  election  of  1920  may  con- 
test the  election  of  the  other  two 
for  the  purpose  of  determining 
which  shall  have  the  long  term. 
250. 

EMPLOYMENT— 

In  case  of  recovery  for  breach 
of  a  contract  of  employment,  the 
measure  of  damages  would  be  the 
difference  between  what  the  de- 
fendant had  contracted  to  pay  and 
the  amount  plaintiff  would  have 
earned  had  he  exercised  reason- 
able diligence  in  seeking  other  em- 
ployment.   450. 

Action  by  employee  for  breach 
of  contract  of  employment  where 
the  services  were  to  be  to  the  en- 
tire satisfaction  of  the  employer; 
burden  on  the  employee  to  show 
that  his  discharge  was  for  soiiip 
reason  other  than  this  dissatisfac- 
tion with  his  services.  450. 
ERROR— 

May  be  prosecuted  to  an  order 
of  dismissal  made  subsequent  to 
tlie  overruling  of  a  demurrer  to 
which  no  exception  was  taken. 
489. 

Leave  must  be  obtained  from  tho 
common  pleas  court  to  the  prose- 
cution of  error  to  the  municipal 
court  in  a  criminal  case.    500. 

ESTATES  OP  decedents- 
No  trust  created  by  a  promise 
made  by  a  decedent  to  make  a  gift 
of  a  certain  bank  deposit.     381. 

Bar  of  the  statute  against  an 
obligation  of  a  decedent  where  no 
action  was  instituted  until  the 
eighteen  months  period  had 
elapsed.     381. 

ESTOPPEL— 

The  fact  that  an  unequal  divi- 
sion was  made  by  a  corporation 
of  profits  can  not  be  set  up  as  a 
defense  to  the  treatment  of  the 
division  as  a  dividend.     81. 

EVICTION— 
Holding  under  a  lease  of  bind- 


ing force  entitles  the  lessee  to 
damages  in  an  amount  equaling 
his  rents  and  profits  for  the  re- 
mainder of  the  term.    579. 

EVIDENCE— 

A  reviewing  court  will  not  set 
aside  a  judgment  in  a  criminal 
case  because  of  a  mere  conflict  in 
the  testimony.     273. 

It  is  within  the  discretion  of  a 
trial  Judge  whether  the  testimony 
shall  be  received  of  a  witness  who 
has  remained  In  the  court  room 
contrary  to  an  order  for  the  sep- 
aration of  witnesses.    273. 

Competency  of  declarations 
made  by  a  donor  in  his  lifetime. 
313. 

Declarations  made  by  a  deceased 
donor  of  land  are  competent  when 
offered  by  the  donee  in  defense  of 
his  title;  contrary  statements  by 
the  donor  will  be  treated  as  self- 
serving  and  are  inadmissible.    313. 

A  conviction  by  a  trial  court 
can  not  be  reversed  for  error  be- 
cause against  the  weight  of  the 
evidence,  unless  it  be  found  to  be 
manifestly  so.    166. 

A  notary  taking  depositions  can 
commit  for  contempt  only  in  case 
of  refusal  to  furnish  proper  evi- 
dence; a  plaintiff  can  not  be  com- 
mitted for  refusal  to  disclose  the 
source  of  Information  upon  which 
I-e  bases  his  suit.     19. 

EXCAVATIONS— 

Where  a  contractor  for  an  exca- 
vation agrees  with  the  owner  of 
the  property  to  protect  the  adjoin- 
ing lot  by  shoring  it  up,  the  agree- 
ment is  enforcible  by  the  owner 
of  the  adjoining  lot.     465. 

EXCEPTIONS— 

Where  taken  during  the  trial  of 
a  cause  apply  to  decisions  made 
during  the  trial  or  to  judgment  en- 
tries embodying  such  decisions 
and  have  no  reference  to  rulings 
on  demurrer;  decisions,  ordere 
and  judgments  distinguished.   489. 

Failure  to  note  an  exception  to 
the    overruling    of    a    demurrer, 
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when  no  final  order  is  made  at 
the  time,  does  not  prevent  the  de- 
feated plaintiff  from  prosecuting 
error  to  a  final  order  of  dismissal 
subsequently  made.    489. 

EXECUTOR— 

Not  liable  for  assets  distributed 
by  him  at  a  family  meeting  and 
in  accordance  with  the  terms  of 
a  will  which  was  afterward  set 
aside.     544. 

EXTRADITION— 

One  brought  into  the  state  by 
extradition  is  not  subject  to  civil 
process.     309. 

FINAL  ORDBRr- 

The  closing  of  a  case  by  the  in- 
dustrial commission  constitutes  a 
final  order.    241. 

FISH  AND  GAME— 

Charges  of  violation  of  the  fish- 
ing laws  sufficiently  locate  the 
place  of  the  offense,  when;  posses- 
sion of  forbidden  fishing  devices 
within  a  short  distance  of  a  pub- 
lic stream  renders  the  possessor  as 
liable  to  prosecution  as  though 
he  was  actually  using  the  devices. 
569. 

Net  and  line  prohibition;  loca- 
ting of  offenses  within  the  Inland 
Fishing  District.    569. 

FRATERNAL  ORDERS— 

Masonic  Grand  Lodge  and  the 
Colored  Masonic  National  Grand 
Lodge  enjoined  from  interfering 
with  each  other;  both  entitled  to 
the  appellation  "Free  and  Ac- 
cepted  Masons."    445« 

GAME  LAWS— 

See  Fish  and  Game. 

GARAGE— 

Violation  of  an  ordinance  gov- 
erning the  location  and  operation 
of  public  garages  may  be  enjoined 
by  an  abutting  property  owner. 
235. 

GIFTS— 

Validity  of  oral  agreement  for 
conveyance    of    land;    statute    of 


frauds  not  applicable  to  such 
agreements,  when;  competency  of 
declarations  made  by  the  donor  in 
her  lifetime;  laches.    331. 

GUARDIAN  AND  WARD— 

A  conveyance  of  property  made 
secretly  by  an  aged  man  under 
guardianship  is  void  and  may  be 
set  aside  and  the  title  quieted  in 
him.     303. 

HUSBAND  AND  WIFE— 

Marital  rights  of  a  husband  as 
against  provision  in  an  agreement 
between  hid  deceased  wife  and  her 
father  relative  to  certain  securi- 
ties.   425. 

A  mortgage  executed  by  a  wife 
on  her  separate  property  without 
consideration  may  be  avoided  by 
her,  where  her  signature  was  pro- 
cured by  threats  that  if  she  did 
not  sign  her  husband  would  be 
sent  to  the  penitentiary  for  con- 
tracting a  fraudulent  debt.    467. 

The  lien  for  an  improvement 
placed  upon  property  belonging  to 
a  husband  under  a  contract  to 
which  the  wife  was  not  a  party 
is  subordinate  to  the  wife's  in- 
choate dower  right.     537. 

INFANTS— 

Rights  of  an  injured  boy,  not 
yet  sixteen  years  of  age,  under  the 
compensation  law.     593. 

INJUNCTION- 
LI  es  upon  petition  of  an  abut- 
ting property  owner  against  oper- 
ation of  a  public  garage  in  viola- 
tion of  a  municipal  ordinance. 
235. 

INSURANCE— 

Bonds  deposited  by  foreign  com- 
panies for  protection  of  Ohio  pol- 
icy holders  are  not  taxable  in 
Ohio.     329. 

INSURANCE,  LIFE— 

Notice  to  the  solicitor  of  life 
insurance  that  the  policy  delivered 
was  more  expensive  and  failed  to 
incorporate  provisions  contracted 
for;    was  the  contract  thereby  re- 
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BCinded  where  there  was  some  de- 
lay in  giving  the  notice.    473. 

INTERSTATE   COMMERCE— 

Not  an  interference  with,  to  re- 
quire a  steamboat  to  comply  with 
a  municipal  smoke  abatement  or- 
dinance.   1. 

INTOXICATING  LIQUORS— 

Prosecutions  may  proceed  before 
Justices  of  the  peace  of  Scioto 
county  outside  of  the  city  of 
Portsmouth.    533. 

John  Doe  search  warrants  can 
not  be  used  for  discovery  and 
seizure  of  liquor  unlawfully  pos- 
sessed; no  discretion  in  officer 
serving  such  a  warrant.    589. 

An  ordinance  prohibiting  the 
manufacture  or  sale  of  intoxica- 
ting liquors  for  beverage  purposes 
is  a  valid  enactment.    166. 

Prosecution  for  selling  and  keep- 
ing a  place  where  intoxicating 
liquors  are  sold  "in  violation  of 
law;"  sufficiency  of  affidavit;  pros- 
ecution for  a  second  offense  can 
not  be  maintained  where  convic- 
tion for  a  first  offense  is  pending 
on  appeal;  abatement  of  place  as 
a  nuisance  does  not  entitle  defend- 
ant to  a  jury  trial.    273. 

A  prosecution  for  keeping  a 
place  where  Intoxicating  liquors 
are  sold,  furnished  or  given 
away  is  not  authorized  by  the 
Crabbe  act,  but  falls  under  an  old 
law.    Section  13195.    393. 

Final  Jurisdiction  in  liquor 
cases  under  the  Miller  act;  Juris- 
diction in  liquor  cases  of  the  may- 
or of  a  village  situated  in  two 
counties.    393. 

Prosecutions  for  the  msinufac- 
ture,  sale,  having  in  possession  or 
grivlng  away  of  intoxicating  liquors 
fall  under  the  Crabbe  act;  failure 
in  affidavits  under  which  arrests 
are  made  to  negative  the  excep- 
tions authorized  by  the  Crabbe  act 
does  not  render  such  arrests  il- 
legal.   393. 

Complaint  does  not  lie  because 
of  denial  of  trial  by  Jury  in  liquor 
cases  where  imprisonment  is  not 
a  part  of  the  penalty.    393. 


JOINDER— 

The  cancellation  of  a  release  for 
injury  or  wrongful  death  and  an 
action  for  damages  on  account  of 
the  injury  or  death  may  be  Joined. 
140. 

Of  tort  feasors  as  defendants;  a 
case  may  proceed  although  not  all 
the  defendants  have  been  served, 
when.     489. 

JUDGES— 

Construction  of  the  constitu- 
tional provision  that  Judicial  sal- 
aries shall  not  be  "increased"  dur- 
ing the  term  of  office  of  an  in- 
cumbent.   485. 

Of  courts  of  general  authority 
are  invested  with  inmiunity  from 
private  suits  directed  against 
them  individually  because  of  Judi- 
cial acts  performed  and  this  is  true 
regardless  of  the  motives  promp- 
ting the  performance  of  such  acts. 
558. 

A  petition  directed  against 
Judges,  jurors  and  others,  based  on 
a  prosecution,  may  be  stricken 
from  the  files  under  the  Inherent 
power  of  the  court.    558. 

A  mayor,  justice  of  the  peace, 
municipal,  police,  probate  or  com- 
mon pleas  judge  has  final  Jurisdic- 
tion within  the  county  of  all  mis- 
demeanors arising  thereon  to  in- 
toxicating liquors  or  providing  for 
the  enforcement  of  laws  relating 
to  intoxicating  liquors.     393. 

JUDGMENTS— 

Void  judgments  distinguished 
from  those  which  at  most  are  only 
erroneous.     558. 

JUDICIAL  NOTICE— 

May  be  taken  of  changed  condi- 
tions.   257. 

JURISDICTION— 

The  Jurisdiction  of  the  mayor  of 
a  village  situated  in  two  counties 
is  ro-extensive  with  both  counties: 
maintenance  of  an  office  In  each 
county  not  necessary.    393. 

State  courts  have  no  Jurisdic- 
tion over  subjects  which  come  pri- 
marily within  the  Jurisdiction  of 
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the  Interstate  Commerce  Commis- 
sion.   457. 

Jurisdiction  in  matters  of  rail- 
way demurrage.    467. 

Justices  of  the  peace  in  Frank- 
lin county  outside  of  the  city  of 
Columbus  without  jurisdiction 
within  said  city  in  criminal  cases. 
477. 

Of  an  Ohio  municipality  below 
low  water  mark  on  the  Ohio  river; 
Steamboat  lying  below  low  water 
mark  at  a  municipal  wharf  in  the 
Ohio  river  is  subject  to  the  munic- 
ipal smoke  abatement  ordi- 
nance.   1. 

Where  the  probate  court  has 
consented  to  a  settlement  for 
wrongful  death,  it  is  without  au- 
thority to  withdraw  such  consent. 
140. 

LiA.CHE}S— 

A  party  in  possession  can  not  be 
charged  with  laches  in  asserting 
title  where  permanent  improve- 
ments have  been  made  upon  the 
land  and  thie  taxes  and  assess- 
ments paid.    313. 

LANDLORD  AND  TENANT— 

The  possession  of  a  lessee  being 
the  possession  of  the  landlord  his 
rights  are  not  affected  by  a  change 
of  landlords.    105. 

Where  a  lease  is  found  to  be 
defective  in  form  but  perfect  in 
fact,  and  it  is  evident  that  the 
parties  intended  to  execute  a 
lease,  it  is  of  binding  force,  not 
a»  a  contract  for  a  lease  but  as  a 
lease.    579. 

Ehriction  of  one  conducting  a 
going  business  under  such  a  lease 
renders  the  lessor  liable  for  the 
earnings  and  profits  during  the  re- 
mainder of  the  term;  good  will  of 
too  speculative  a  value  to  be  con- 
sidered as  a  basis  for  damages. 
579. 

LBASE3— 

A  defectively  executed  lease  cov- 
ering real  estate  subsequently 
transferred  to  a  third  party  with 
notice  of  the  purported  lease  and 
its  defective  character,  may  be  en- 


forced against  tlie   transferee  ny 
the  prior  intended  lessee.    527. 

The  recording  act  is  without  ap- 
plication to  a  defectively  executed 
lease.     527. 

A  lease  for  one  year  with  priv- 
ilege of  three  years  more  is  not 
a  lease  for  four  years  and  there- 
fore invalid  unless  written,  ac- 
knowledged and  recorded.    209. 

Leases  with  covenants  to  renew 
distinguished  from  those  with 
covenants  to  extend.    209. 

LICENSE— 

For  transporting  garbage 
through  the  street's;  ordinance  de- 
clared invalid  because  the  amount 
fixed  was  unreasonable.    549. 

Validity  of  an  ordinance  requir- 
ing that  soft  drink  places  be  li- 
censed.   267. 

LIENS— 

See  MoBTGAOE. 

LIENS,  MECHANICS— 

The  waiver  of  a  lien  is  not  ren- 
dered without  effect  because  pro- 
cured without  consideration  by  a 
building  association  for  the  owner 
of  the  property  as  well  as  in  its 
own  behalf;  applicable  to  subse- 
quent claims  as  well  as  those  al- 
ready accrued.    481. 

Where  a  mechanic  improves 
property  under  a  contract  to 
which  tlie  wife  of  the  owner  was 
not  a  party  and  has  given  no  re- 
lease, the  Inchoate  dower  right  is 
paramount  to  the  lien  thus  cre- 
ated.   537. 

LIFE  ESTATE— 

An  owner  for  life  of  an  undi- 
vided interest  in  real  estate  may 
compel  partition,  but  the  decree 
will  be  limited  to  partition  of  the 
life  estate  and  can  not  extend  to 
the  entire  fee  simple  title  unless 
one  or  more  of  the  owners  of  the 
fee  join  in  a  prayer  for  partition 
of  the  fee.    521. 

LIMITATION  OF  ACTIONS— 

Application  of  provision  that 
claims  against  an  intestate  shall 
be  presented  within  eighteen 
months.    381. 
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MASTER  AND   SERVANT— 

See  Employment. 

Defense  of  fraud  and  misrepre- 
sentation available  to  an  employer 
in  the  case  of  an  injured  boy  who 
proves  to  be  under  age.    593. 

MECHANIC'S  LIENS— 
See  LiiEiis,  Mechanic's. 

MERCHANT— 

Not  negligent  in  selling  an  ar- 
ticle in  common  use,  and  not'  rec- 
ognized by  the  trade  as  dangerous, 
without  warning  to  the  customer 
when.    448. 

MINOR— 

Right  of  to  compensation  under 
the  wortonen's  compensation  law 
where  partial  dependency  only  can 
be  shown.    171. 

MORTGAGE— 

A  vendor  does  not  loose  his  lien 
by  accepting  a  mortgage  contain- 
ing false  covenants,  but  may  rely 
on  express  covenants.    361. 

A  mortgage  given  to  secure  a 
note,  executed  to  suppress  a  crim- 
inal prosecution,  is  not  enforcible. 
69. 

Determination  as  to  the  stand- 
ing of  liens  which  attached  subse- 
quent to  the  cancellation  by  mis- 
take of  a  mortgage  on  the  same 
property.    226. 

Priority  of  a  mortgage  cancelled 
by  mistake  as  distinguished  from 
that  of  an  unrecorded  mortgage. 
226. 

A  mortgage  executed  by  a  mar- 
ried woman  on  her  separate  prop- 
erty without  consideration  is  not 
enforcible  where  induced  by  hope 
of  thereby  saving  her  husband 
from  prosecution.    467. 

MOTOR  VEHICLES— 

Passenger  injured  through  neg- 
ligence of  chauffeur.    553. 

MUNICIPAL  CORPORATIONS^ 


Bids  for  bonds  offered  by  a 
municipality;  terms  and  condi- 
tions of  the  sale  and  purchase  arc 
found  in  the  offer  of  the  pur- 
chaser as  accepted  by  the  seller, 


rather  than  as  expressed  in  the  ad- 
vertisement for  bids;  "legality"  of 
the  issue  includes  the  security  of- 
fered as  well  as  compliance  with 
legal  formalities;  disposition  of 
check  deposited  as  liquidated  dam- 
ages in  case  of  breach  on  the  part 
of  the  bidder.    145. 

A  municipality  may  make  the 
manufacture  and  sale  of  intoxi- 
cating liquor  for  beverage  pur- 
poses unlawful.    166. 

Construction  of  ordinance  pro- 
viding for  reduced  street  car  fare 
for  school  children  between  ten 
and  eighteen  years  of  age;  pupils 
in  Catholic  schools  of  different 
names  held  to  be  included.    585. 

A  city  ordinance  which  exacts 
a  license  fee  of  twenty  dollars  a 
month  upon  the  business  of  col- 
lecting and  transporting  garbage 
through  the  streets,  is  not  a  regu- 
latory measure,  and  is  invalid  be- 
cause of  its  unreasonablenees. 
544. 

Authority  of  home  rule  cities  to 
fix  reasonable  fees  to  be  paid  by 
persons  in  different  occupations. 
549. 

A  building  ordinance,  restrict- 
ing in  one  certain  locality  or  zone 
the  erection  of  buildings  to  single 
and  double  residence  dwellings 
only,  is  within  the  police  power 
of  a  charter  city,  in  the  absence 
of  any  unreasonable,  arbitrary  or 
discriminatory  classification.    549. 

Validity  of  ordinance  requiring 
soft  drink  places  to  be  licensed; 
innocent  enterprises  with  offensive 
adjuncts.    267. 

Quasi-judicisl  duties  and  ad- 
ministrative functions  may  be 
imposed  on  administrative  officer?, 
when.     267. 

A  municipality  may  by  ordi- 
nance and  under  the  police  power 
prohibit  begging.    372. 

A  municipality  is  without  au- 
thority to  restrict',  by  ordinance, 
the  employment  of  guards  during 
the  industrial  disturbances  as  was 
done  in  the  case  under  considera- 
tion.   65. 


INDBSX. 


611 


NATIONAL  PIKE— 

Eighty  feet  the  width  of  as  orig- 
inally fixed;  abutting  owner's  title 
extends  to  the  middle  of  the  road; 
encroachment  on  the  roadway 
does  not  give  rights  against  the 
public  by  adverse  possession.    118. 

A  change  in  the  location  of  tele- 
graph poles  along  this  highway 
can  not  be  made  without  compen- 
sation to  the  abutting  owners, 
where  a  new  burden  is  thereby  im- 
posed.   118. 

NEGLIGENCE— 

In  approaching  a  railway  cross- 
ing where  the  view  is  obstructedp 
the  stopping  and  looking  must  be 
done  at  a  point  where  a  view  of 
the  tracks  can  be  obtained.    255. 

Of  a  city  contractor;  covenant 
entered  into  with  him  not  to  sue 
is  available  to  the  city.    222. 

A  retail  merchant  can  not  be 
held  in  damages  for  injuries  re- 
ceived by  a  purchaser  of  an  article 
in  common  use  and  not  recognized 
by  the  trade  as  dangerous.    448. 

Question  of  in  the  rescission  of 
a  contract  alleged  to  have  been  in- 
duced by  false  representations. 
473. 

The  negligence  of  the  agent  of 
a  corporation  is  the  negligence  of 
the  corporation.    422. 

Actions  between  the  same  par- 
ties in  different  counties  growing 
out  of  the  same  automobile  acci- 
dent; the  statutory  phrase  "in- 
jured person"  includes  injuries  to 
both  person  and  property.    419. 

Of  the  driver  of  an  automobile 
can  not  be  imputed  to  an  injured 
passenger,  when.    553. 

NEGOTIABLE    INSTRUMENTS— 

Notes  and  mortgage  made  to  a 
fictitious  person  to  avoid  taxation 
are  not  in  effect  payable  to  bearer 
and  are  unenforcible.  when.    405. 

NOTARY— 

In  taking  depositions  can  com- 
mit for  contempt  only  where  re- 
fusal   is  made   to   answer   proper 


questions    or    to    produce    papers 
competent  as  evidence.    19. 

notice- 
To  the  solicitor  of  life  insur- 
ance that  the  policy  delivered  was 
not  what  was  contracted  for  and 
the  note  given  for  the  first  prem- 
ium would  not  be  paid.    473. 

NUISANCE— 

To  hold  officers  and  employees 
of  a  corporation  criminally  liable 
for  a  nuisance  created  in  the  con- 
duct of  the  corporate  business,  it 
must  be  made  to  appear  that  the 
nuisance  was  created  in  the  care- 
ful conduct  of  the  business  in  the 
customary  way,  or  that  an  officer 
or  agent  knowing  of  the  nuisance 
and  having  power  to  abate  it  per- 
mitted it  to  continue.    1 

Ordinance  imposing  a  duty  with 
reference  to  individuals  rather 
than  the  whole  public;  violation 
of  an  ordinance  governing  the  lo- 
cation and  operation  of  public  ga- 
rages may  be  enjoined  by  an  abut- 
ting property  owner.    235. 

OFFICE  AND  OFFICER— 

Civil  service  commission  with- 
out authority  to  delegate  appoint- 
ment to  a  position  in  the  classified 
service  where  exceptional  qualifi- 
cations of  a  scientific,  managerial, 
professional  or  educational  char- 
acter are  required.    345. 

OHIO  RIVER— 

Jurisdiction  of  an  Ohio  munic- 
ipality over  a  steamboat  lying  at 
its  wharf  but  below  the  low  water 
line.    1. 

PARENT  AND  CHILD— 

Section  1649  requires  that  par- 
ents provide  their  children  with 
a  proper  education,  which  the 
court  construes  to  mean  an  educa- 
tion substantially  equivalent  to 
that  furnished  by  the  public 
schools.     129. 

Where  a  child  is  excluded  from 
school  because  of  the  father's  re- 
fusal to  permit  him  to  be  vaccin- 
ated, the  father   la   not  liable  to 
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prosecution  under  the  compulsory 
act  for  the  non-attendance  of  his 
child  at  school,  but  the  child  may 
be  declared  "dependent/'  and  any 
person  causing  or  contributing  to 
dependency  is  liable  to  prosecu- 
tion therefor.    129. 

PARTITION— 

Duration  of  the  estate  is  not  a 
test  as  to  the  right'  to  partition, 
but  may  determine  the  character 
of  partition  to  be  decreed.    521. 

One  holding  an  interest  in  the 
title  to  property  may  compel  par- 
tition notwithstanding  the  prop- 
erty is  under  a  perpetual  lease. 
105. 

partnership- 
Two  brothers  operating  together 
their   father's    farm    constitute   a 
partnership.    519. 

PERSONAL  INJURIES— 

An  allegation  that  the  plaintiff 
was  injured  as  a  result  of  a  "will- 
ful act"  of  his  employer  will  not 
be  stricken  from  the  petition  but 
will  be  left  for  plaintiff  to  estab- 
lish when  the  case  comes  on  for 
hearing  on  the  merits.    505. 

A  violation  of  any  of  the  pro- 
visions of  Section  1027  is  a  viola- 
tion of  a  "lawful  requirement" 
within  the  meaning  of  Section 
1465-76.     505. 

Election  of  an  injured  employee 
to  sue  his  employer  directly.    505. 

PICKETING— 

Malicious  interference  with  the 
right  to  carry  on  business  in  the 
manner  the  owners  may  deem  ad- 
visable is  an  interference  with  the 
constitutional  right  to  liberty  and 
property  and  may  be  enjoined. 
171. 

PLEADING— 

In  an  action  for  divorce  and  ali- 
mony wherein  the  plaintiff  has  not 
been  a  resident  of  the  county  dur- 
ing tlie  thirty  days  immediately 
preceding  the  filing  of  the  peti- 
tion.   483. 

A  demurrer  applies  to  the  peti- 
tion as  it  stands  without  presump- 
tion as  to  outside  facts.    209. 


In  an  action  where  an  Injured 
^'orkman  elected  to  sue  his  em- 
ployer directly.    50^5. 

Inherent  power  of  the  court  to 
strike  a  sham  pleading  from  the 
files.     558. 

POLICE  POWER— 

The  police  power  of  a  state  in- 
cludes all  those  regulations  which 
tend  toward  the  betterment  of  so- 
ciety, the  preservation  of  proi> 
erty,  and  the  happiness,  healih, 
comfort,  safety  and  welfare  of 
mankind.     372. 

A  municipal  ordinance  prohib- 
iting begging  is  a  proper  exer- 
cise of  the  police  power.    372. 

A  charter  city  may  under  its 
police  power  establish  zones  with- 
in which  buildings  of  a  certain 
class  or  classes  only  may  be 
erected.    549. 

Right  of  a  municipality  to  clas- 
sify street  obstructions  and  pro- 
hibit temporary  obstructions.  1. 
PRESCRIPTION— 

A  right  of  way  for  use  as  a 
street  may  be  acquired  by  adverse 
possession;  actual  possession  by 
claimant  sufficient'  notice  to  pur- 
chaser.   49. 

PROMISSORY  NOTES— 

See  Bills,  Notes  and  Checks. 

A  note  and  mortgage,  given  to 
suppress  a  criminal  prosecution, 
are  both  void.    69. 

The  vendor  of  a  promissory 
note  by  delivery  for  value  after 
due  warrants  that  it  is  founded  on 
a  valid  consideration,  notwith- 
standing endorsement  "without  re- 
course on  me,"  and  this  endorse- 
ment extends  to  a  remote  trans- 
feree; a  subsequent  holder  may 
maintain  an  action  against  the 
original  payee  who  endorsed  the 
note  as  an  action  for  damages  for 
breach  of  the  warranty;  payee  es- 
topped from  setting  up  a  claim  of 
want  of  knowledge  of  invalidity  of 
the  consideration.    69. 

Purchase  of  a  promisory  note 
after  it  has  become  due  does  not 
of  itself  raise  a  presumption 
again&t    the    purchaser    that    he 
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knew  of  the  Invalidity  of  the  con- 
sideration.   69. 

Circumstances  under  which  it 
was  a  question  for  the  jury  to  de- 
termine whether  or  not  there  was 
unreasonable  delay  in  rescinding 
the  contract  upon  which  the  note 
in  suit  was  based.     473. 

If  a  promissory  note  is  void  for 
illegality  of  consideration,  the  en- 
dorser is  liable  without  notice  of 
dishonor  and  demand  on  the 
maker  for  payment.    69. 

PROPERTY  RIGHTS— 

Courts  of  equity  will  interefcr 
to  protect  property  rights  from 
unlawful  interference  under  a  void 
law.    267. 

RAILWAYS— 

In  determining  whether  a  mun- 
icipality may  appropriate  a  right 
of  way  for  a  grade  crossing,  the 
future  requirements  of  the  rail- 
way as  well  as  of  the  public  must 
be  considered;  public  convenience 
as  distinguished  from  public  nec- 
essity in  the  matter  of  such  cross- 
ings.   161. 

Jurisdiction  in  matters  of  rail- 
way demurrage;  bunching  of  cars 
by  reason  of  intense  cold  and 
heavy  snow  not  an  act  of  God; 
binding  effect  of  Interstate  Com- 
merce rulings.     457. 

RECORDING   ACT— 

Does  not  apply  to  a  defectively 
executed  lease.    527. 

RELEASE— 

The  setting  aside  of  a  release  is 
a  prerequisite  to  an  action  for  dam- 
ages; but  the  cancellation  of  a  re- 
lease and  an  action  for  damages 
are  Joinable.    140. 

RELIGIOUS  SOCIETIES— 

A  conveyance  by  a  religious  so- 
ciety without  authority  of  court  is 
open  to  attack  by  a  member  of  the 
society  only;  it  is  at  most  void- 
able and  is  open  to  attack  only  by 
those  who  had  a  right  to  object  at 
the  time  and  upon  grounds  which 
would   probably   have   been   suffi- 


cient to  have  caused  the  order  to 
have  been  denied  in  the  first  in- 
stance.   49. 

A  bequest  to  a  church  is  subject 
to  the  inheritance  tax  unless  it  is 
to  be  used  for  purposes  of  public 
charity  only.    574. 

RESTAURANT— 

Sale  of  chattels  and  good  will  of 
a  restaurant  under  an  agreement 
that  the  vendor  will  not  enter 
into  competition  within  one  square 
for  the  period  of  one  year.    377. 

RIGHT  OF  WAY— 

The  title  and  right  of  possession 
of  a  right  of  way  may  be  acquired 
by  adverse  possession;  actual  pos- 
session is  notice  to  a  prospective 
purchaser  of  a  claim  to  an  equita- 
ble title;  grant  limited  to  that 
specifically  described  in  deed  al- 
though a  more  extended  right  was 
attached  as  an  appurtenance.    49. 

ROADS— 

See  National  Road. 

The  right  of  an  abutting  owner 
to  use  the  roadway,  subject  to  the 
rights  of  the  public,  is  a  property 
right  and  can  not  be  materially 
abridged  for  uses  other  than  those 
of  public  travel  without  compen- 
sation to  the  land  owner  even 
though  the  injury  may  be  slight. 
118. 

Improvement  of  with  state  aid: 
liability  of  townships  to  county  for 
share  of  cost;  apportionment 
aimong  abutt^pg  property  own- 
ers.   26 . 

Procedure  of  county  commission- 
ers and  township  trustees  with 
reference  to  improvement  of  a 
highway.    26 . 


SALES— 

Of  articles  in 
out  warning  to 
possible  danger 

Of  a  business 
attached  not  to 
tition  within  a 
a  stated  period. 

Of  machinery 


common  use  with- 
the  customers  of 
in  such  use.    448. 

with  an  agreement 
enter  into  compe- 
specified  zone  for 
377. 

on  approval;  when 
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title  passes;  rescission  must  be 
tendered  or  no  basis  is  afforded 
for  action  thereon.    297. 

SCANDALOUS  PUBLICATION— 

An  affidavit  charging  the  sale  of 
a  scandalous  publication  must 
state  what  therein  contained  is  in- 
decent or  likely  to  create  a  breach 
of  the  peace.    3^9. 

SCHOOLS— 

Boards  of  education  may  ex- 
clude children  from  the  public 
schools  fbr  non-compliance  with 
existing  rules  and  regulations  re- 
lating to  vaccination.    129. 

Character  of  the  offense  of  a 
parent  who  refuses  to  permit  his 
child  to  be  vaccinated.  And  in  con- 
sequence the  child  is  excluded  from 
school  and  deprived  of  school  ad- 
vantages.   129. 

The  words  "public"  and  "paro- 
chial" schools  where  used  in  a  city 
ordinance  include  Catholic  acad- 
emies, Catholic  high  schools  and 
convent  schools.    585. 

Ordinance  providing  for  reduced 
street  car  fare  for  school  pupils 
between  ten  and  eighteen  years  of 
age.    589. 

In  making  contracts  for  the  con- 
venience of  the  public  schools, 
boards  of  education  are  limited 
only  by  the  provisions  of  Section 
7623  as  to  public  competition.    409. 

A  contract  for  cleaning  and  per- 
formance of  Janitor  service  in  pub- 
lic school  buildings  may  be  entered 
into  by  a  board  of  education  with- 
out advertisement  for  bids.  409. 

A  contract  for  such  service  en- 
tered into  by  a  board  of  education 
having  a  large  number  of  buildings 
under  its  control;  board  may 
award  the  work  to  a  single  con- 
tractor, notwithstanding  the  speci- 
fications require  that  the  contrac- 
tor for  each  school  building  must 
be  in  attendance  from  7  a.  m.,  un- 
til 6  p.  m.    409. 

SEARCH   WARRANT— 

Must  specify  with  exactness  tho 
persons  and  property  covered: 
Joe  Doe  warrants  not  available  in 


cases  of  violation  of  liquor  laws; 
no  authority  or  discretion  vested 
in  officer  serving  the  warrant  be- 
yond that  Bpeclflcally  stated.    289. 

SMOKE  ABATEMENT- 

The  Cincinnati  smoke  abatement 
ordinance  comes  within  the  police 
power  of  the  state,  and  application 
of  its  provisions  to  a  steamboat 
lying  at  a  municipal  wharf  below 
the  low  water  line  is  not  an  inter- 
ference with  interstate  commerce 
and  does  not  conflict  with  the  act 
of  Congress  regulating  steam  ves- 
sels.   1 . 

STATUTE  OF  FRAUDS— 

Satisfied  in  the  matter  of  a  de- 
fectively executed  lease,  when. 
527. 

An  oral  agreement  for  convey- 
ance of  land  Is  taken  out  of  the 
statute  of  frauds  and  is  enforclble 
in  Ohio  where  there  has  been  a 
part  performance;  possession,  even 
without  making  improvements,  is 
such  part  performance,  the  only 
requirement  being  that  what  has 
been  done  shall  be  referable  to 
some  contract  relating  to  the  spe- 
cific land.    313. 

STATUTES   CONSIDERED— 

Section  4551.  relating  to  appeal 
and  error.    500. 

Section  13751,  relating  to  the  re- 
view of  Judgments  and  final  orders 
in  criminal  cases.     500. 

Section  1027,  embodying  provi- 
sions to  prevent  injury  to  persons 
who  use  or  come  in  contact  with 
machinery.     505. 

Section  1465-93,  of  the  work- 
men's compensation  law.     593. 

Section  7623,  relating  to  the 
method  of  making  certain  con- 
tracts.   409. 

Section  6308,  relating  to  Juris- 
dictions for  injury  to  person  or 
property.     419 . 

Section  1649,  requiring  parents 
to  provide  their  children  with  a 
proper  education.     129. 

Section  10051,  providing  how  a 
religious  society  may  sell  or  en- 
cumber real  estate.    49. 
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Section  5437,  exempting  from 
local  taxation  bonds  deposited  by 
foreign  insurance  companies  witli 
the  Superintendent  of  Insurance. 
329. 

Section  8399»  providing  how  in- 
tention of  parties  shall  be  ascer- 
tained where  goods  are  sold  on 
approval.    297 . 

STEEL  WOOL— 

Sale  of  by  retail  merchant  for 
domestic  use  without  warning  to 
the  customer,  not  negligence  when. 

448.  . 

STREETS— 

Rights  of  abutting  owners  not 
invaded  by  use  of  the  space  be- 
tween the  sidewalk  and  curb  for 
poles  and  wires  the  primary  use 
of  which  is  for  street  lighting  pur- 
poses.   55 . 

STRIKES— 

An  ordinance  forbidding  the  em- 
ployment of  guards  during  indus- 
trial disturbances  Is  in  violation 
of  rights  which  are  fundamental 
and  inalienable.    65. 

SUBROGATION— 

Where  in  an  action  for  damages 
the  defense  was  set  up  that  pay- 
ment had  been  made  by  an  insur- 
ance company  of  all  loss  sustained. 
206. 

SUMMONS— 

In  actions  against  corporations: 
service  on  a  sales  agent  not  ef- 
fective; upon  whom  service  may 
be  had.     486. 

A  non-resident  charged  with 
crime  and  brought  into  the  juris- 
diction by  compulsor  process  is 
exempt  from  service  in  a  civil  ac- 
tion, regardless  of  good  faith  in 
bringing  him  within  the  Jurisdic- 
tion.    309. 

TAXATION— 

The  protection  accorded  by  the 
state  and  local  government  to  per- 
sonal property  belonging  to  a  non- 
resident decedent  renders  it  sub- 
ject to  the  Ohio  inheritance  tax; 
items  of  personalty  liable  for  said 
tax.    33. 

A  bequest  to  a  church  to  be  used 


for  purposes  of  public  charity  only 
is  not  subject  to  the  inheritance 
tax;  a  bequest  to  a  church  build- 
ing fund  does  not  fall  within  the 
exceptions  to  this  tax.    574. 

A  bequest  to  a  church  building 
fund,  based  on  a  contract  entered 
into  with  the  church  officers  prior 
to  adoption  of  the  inheritance  tax 
law,  is  not  subject  to  the  inheri- 
tance tax.    574. 

Where  notes  and  mortgage  are 
made  payable  to  a  fictitious  person 
for  the  purpose  of  avoiding  taxa- 
tion they  are  unenforcible,  when. 
405. 

The  duty  to  pay  taxes  lawfully 
imposed  is  a  public  duty  owing  to 
the  sovereign,  a  violation  of  which 
is  identical  with  a  breach  of  any 
other  law  prescribing  rules  of  con- 
duct, and  a  penalty  of  arrest  or 
fine  for  failure  to  pay  such  a  tax 
is  not  in  violation  of  the  constitu- 
tional provision  against  imprison- 
ment for  debt.    113. 

Situs  of  bonds  where  deposited 
in  Ohio  by  foreign  insurance  com- 
panies for  protection  of  resident 
policy  holders;  Section  5437  ex- 
empting such  bonds  from  taxation 
is  a  constitutional  enactment.  329. 

The  statutory  phrase  *'legal  bona 
fide  debts,"  as  applied  to  a  tax.  re- 
turn, is  not  used  in  the  narrow, 
technical  sense;  all  debts  legally 
owing  are  deductible  from  credits. 
353. 

In  deducting  from  credits  his 
debts  and  obligations  then  exist- 
ing, a  property  owner  in  making 
Ms  tax  return  is  entitled  to  in- 
clude all  debts  whether  based  on 
a  consideration  actually  received 
or  not.     353. 

TELEGRAPH- 

The  appropriation  of  a  portion 
of  a  public  highway  for  the  pur- 
poses of  a  telegraph  line  is  a  new 
use  and  an  additional  burden  up- 
on abutting  land  owner's  interest 
in  the  roadway.    118. 

Where  telegraph  poles  have  oc- 
cupied a  certain  position  In  the 
roadway  for  many  "years,  their 
location  can  not  be  changed  in 
such  a  way  as  to  impose  an  ad- 
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ditional  burden  upon  an  abutting 
owner  without  compensation 
being  made  to  him.    118. 

The  fact  that  the  state  has  or- 
dered the  telegraph  company  to 
mqve  its  poles  so  that  the  high- 
way can  be  improved  does  not  re- 
lieve the  company  from  the  obli- 
gation of  compensating  the  land 
owner  for  any  increased  burden 
which  may  be  thus  imposed.  118. 

TITLE— 

Acquired  by  devise  and  not  by 
purchase  although  the  devisee 
was  charged  with  payment  of  a 
bequest.    213. 

When  title  passes  where  a  ma- 
chine has  been  sole  on  approval. 
297. 

A  secret  conveyance  by  an  aged 
roan  under  guardianship  may  be 
set  aside  and  title  to  the  property 
quieted  in  him.    30*3. 

To  land  claimed  as  a  gift;  oral 
agreement  to  make  the  gift  taken 
out  of  the  statute  of  frauds  by 
part  performance;  making  of  im- 
provements and  payment  of  taxes 
such  part  perforfance;  claim  that 
title  was  not  asserted  seasonably 
does  not  He  where  there  has  been 
such  part  performance.    313. 

When  a  grantee  or  mortgagee 
protects  himself  by  express  cove- 
nants, he  is  not  required  to  go 
further,  even  though  the  means 
for  informaing  himself  as  to  the 
title  are  at  hand.     361. 

TORTS— 

Unfair  competition  is  a  tort; 
joinder  of  tort  feasors  in  an  ac- 
tion to  restrain  unfair  competi- 
tion; case  may  proceed  against 
those  within  the  jurisdiction, 
when.     469. 

TRADE  DISPUTES— 

Malicious  interference  with  the 
carrying  on  of  business  in  the 
manner  its  owners  deem  advisable 
is  a  violation  of  their  constitu- 
tional rights  and  may  be  enjoined. 
171. 

Trade  disputes  which  constitute 
a  justification  for  interference 
with  the  business  of  another  with- 
out regard  to  the  existence  of  an 
intent  to  injure;   the  "bannering" 


of  a  place  as  "unfair"  is  not  Jus- 
tified, when.    171. 

Illegal  conspiracies  which  may 
be  enjoined.    177. 

TRADB-MIARKS— 

Used  in  a  secondary  sense  of  a 
word  incapable  of  becoming  valid. 
469. 

TRUSTS— 

Srope  of  the  trust  created  by  an 
agreement  between  father  and 
daughter  affecting  the  ownership 
of  securities;  such  a  trust  not  ex- 
ecutory in  character;  adequacy 
of  consideration;  bearing  of  pre- 
vious adjudication;  not  testamen- 
tary in  character;  subsequent  will 
of  daughter  not  effective  against 
provisions  of  the  trust;  marital 
rights  of  husband  of  the  daugh- 
ter.   425. 

The  will  of  a  daughter  is  not 
effective  against  the  provisions  of 
a  trust  previously  consented  to 
by   her.    425. 

A  trust  agreement  is  not  testa- 
mentary in  character  when.    425. 

Statements  by  a  decedent  as  to 
a  proposed  gift  of  a  certain  banR 
deposit,  in  consideration  of  love 
and  affection  and  in  payment  for 
services  rendered  is  not  sufficient 
to  establish  a  trust  in  said  fund. 
381. 

A  trust  is  impressed  upon  the 
proceeds  of  government  insurance 
where  the  deceased  soldier  in 
leaking  his  father  his  beneficiary 
added  the  request  that  part  of  the 
proceeds  be  paid  to  a  third  per- 
son to  which  the  father  assented. 
601. 

Unfair  competition  is  a  tort. 
469. 

The  fact  that  two  of  the  defend- 
ants, in  an  action  to  enjoin  unfair 
competition,  are  beyond  the  juris- 
diction of  the  court  will  not  pre- 
vent a  court  of  chancery  from 
granting  relief  against  those  with- 
in its  jurisdiction,  provided  it  can 
be  done  without  depriving  those 
not  before  the  court  of  substantial 
rights.     469. 

What  constitutes  unfair  com- 
petition; when  a  necessity  exists 
to  permit  an  action  to  proceed 
against  defendants  within  the  jur- 
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isdiction;  use  of  a  trade  name  In 
a  secondary  sense  will  be  en- 
joined, when.    469. 

It  is  without  avail  for  one 
charged  with  unfair  competition 
to  deny  an  intent  to  injure.    460. 

Proprietors  of  "The  Big  Store" 
granted  an  injunction  against  use 
within  the  same  trade  zone  of  the 
name  "Covington's  Big  Store." 
469. 

VACATION— 

Of  street;  division  of  the  land 
where  the  contributions  of  abut- 
ting owners  were  unequal;  title 
remains  in  the  grantee  of  a  gran- 
tor who  described  the  property  as 
running  to  the  line  of  the  street. 
504. 

VACCINATION— 

Boards  of  Education  may  re- 
quire that  ciiildren  attending  the 
public  schools  shall  be  vaccinaten, 
and  failure  to  submit  to  vaccina- 
tion may  be  made  ground  for  ex- 
clusion from  school.    129. 

VENDOR  AND  PURCHASER— 

A  vendor  does  not  waive  his  lien 
as  to  the  purchaser  by  accepting  a 
mortgage  afterward  found  to  ob- 
tain false  covenants;  where  the 
vendee  has  protected  himself  by 
express  covenants  he  may  rely 
upon  them  notwithstanding  op- 
portunity to  ascertain  the  truth  as 
to  the  title.    361. 

A  contract  for  the  sale  of  a 
restaurant,  with  Its  chattels  and 
good  will,  is  not  rendered  invalid 
by  reason  of  a  stipulation  that  the 
cvndor  will  not  enter  into  busl- 
uess  in  competition  with  the  pur 
chaser  within  one  square  of  the 
location  sold  and  for  a  period  of 
one  year.    377. 

Becoming  manager  of  %  com- 
peting restaurant  within  the  pre- 
scribed zone  held  to  be  in  viola- 
tion of  such  a  covenant.    377. 

Rights  of  one  who  purchases  a 
business  to  which  the  vendor  at- 
taches a  stipulation  not  to  com- 
pete.   377. 


VENUE}— 

In  actions  against  a  corporation 
the  venue  is  the  place  where  the 
corporation  is  situated  or  its  prin- 
cipal office  or  place  of  business  is 
found  or  any  of  tlie  officers  named 
in  the  statute  may  be  summoned; 
in  actions  (not  against  railroads) 
service  must  be  had  upon  some 
officer  who  has  and  exercises  cor- 
porate power  or  has  authority  to 
act  for  the  corporation.     486. 

VERIFICATION— 

Of  a  petition  for  divorce  does 
not  preclude  plaintiff  from  intro- 
ducing evidence  to  the  effect  that 
she  was  a  resident  of  the  county 
during  the  thirty  days  immediatelv 
preceding  the  filing  if  the  peti- 
tion.   483. 

WAIVER— 

Waiver  of  the  right  of  a  ni- 
ohanic's  lien  by  those  who  hiivt 
lurnished  material  or  la^or  for  a 
building  not  open  to  attack  ^'»- 
cause  procured  by  a  buUdin*?  as- 
Kociation  for  the  beneflr  of  ihb 
owner  of  the  property  as  weil  on 
in  its  own  behalf;  .rjpIK-ab^e  to 
subsequent  claims  as  well  as  thoj^t 
already  accrued;  consideration 
not  necessary.    481. 

WARRANTS— 

Of  arrest  under  the  Crabbe  act 
not  rendered  invalid  by  reason  of 
lailure  to  negative  exception.?  au- 
thorized under  said  act.     39:?. 

WARRANTY— 

Where  a  title  is  warranted  as 
"clear,  free  and  unincumbered," 
recovery  may  be  had  of  tlie 
Ji mount  of  an  assessment  out- 
standing on  land  purchased  by  the 
plaintiff  from  a  j,rantee  of  the  de- 
fendant and  which  plaintif'  wa^i 
required  to  and  did  pay.    189. 

WILLS— 

Adoption  by  refereace  to  letter 
of  instructions  not  in  existence 
at  the  time  of  execution  of  the 
will,  not  effective.    158. 
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Where  a  document  ic  to  become 
r»rt  of  the  will,  it  mu3t  corrvS- 
fipond  to  the  description  of  i:  von- 
t  lined  in  the  will  a  ad  mnat  bo 
shown  to  be  the  instrument  so  re- 
ferred to.     158. 

Estates  wiP  not  be  cut  down  bo- 
cause    of    doubts    or    infercr.^es; 
title   quieted   against   the   contlr- 
grncy  of  an  executory  devfso.  533. 

The  words  "should  my  daughter 
M  die  without  :ssue  her  surviv- 
ing," held  to  be  dependent  upon 
her  death  occurring  before  slje 
arrived  at  the  age  of  tweniy 
years,  the  point  of  dis^ributijn 
provided  for  in  the  will.    olit. 

Determination  of  the  period  of 
distribution-  under  a  will.    513. 

An  executor  will  not  be  held  lia- 
oie  for  assets  distributed  at  a  fam- 
ily meeting  and  in  accordance 
with  the  will  which  wi\s  after- 
ward set  aside,  notwithstanding 
the  distribution  was  made  wirh- 
out  an  order  of  the  piobnte 
court;  but  where  the  executor  was 
not  an  heir-at-law  he  will  suiu«l 
charged  with  the  legacy  he  :»nid 
to  himself  and  with  irtercst 
tlereon,  and  he  will  also  be  re- 
quired to  pay  a  personal  note  held 
by  the  estate  which  w^as  sur- 
rendered to  him  at  the  fr.mily 
1 '.eeting.     544. 

A  devise  to  A  for  life  and  thim 
ro  B,  but  with  the  provision  that 
if  B  should  die  witho.it  iss^ie  the 
V'^operty  should  revert  to  tho  noxt 
ot  kin  of  the  testatrix,  tlie  v.orJs 
"in  case  of  death  without  Is'sue" 
refer  to  the  death  of  B  durintr  the 
lifetime  of  A.     60. 

WORDS  AND  PHRASES— 

Meaning  of  the  worJ  "legality" 
as  applied  to  an  issue  of  muniti- 
ral  bonds.     145. 

Application  of  the  words  -will- 
ful act"  :md  "lawful  require- 
ment.    505 . 

The  words  "public"  and  "pa- 
lochial"  held  to  cover  acf^deviies, 
convent  and  high  scV.of-s  nrder 
Catholic  direalion.     585. 


Construction  of  the  words  "in 
case  of  death  without  issue"  as 
used  in  a  will.     60. 

WORKMEN'S  C0MPENSATION-- 

Disease  developed  by  a  factory 
employee  from  a  defective  appli- 
ance (breathing  acetylene  gas)  is 
not  due  to  a  natural  or  ordinary 
cause  and  does  not  fall  within  the 
category  of  occupational  diseases; 
such  an  employee  is  entitled  to 
compensation.    41. 

Appeal  lies  from  a  denial  by  the 
industrial  commission  of  compen 
sation  for  injuries  on  the  ground 
that  the  earning  capacity  of  the 
claimant  is  no  longer  impaired. 
43. 

Right  of  appeal  from  an  award 
which  is  equivalent  to  a  rejec- 
tion; closing  a  case  by  the  com- 
mission constitutes  a  "final  or- 
der;" commission  without  author- 
ity to  pay  for  a  surgical  opera- 
tion t(^  relieve  trouble  due  to  a 
natural  cause.    247. 

Construction  of  the  phrase  "five 
or  more"  employees.    519. 

An  Injured  employee  waives 
right  of  action  against  his  em- 
ployer by  collecting  from  the 
state  Insurance  fund ;  construc- 
tion of  amended  Section  14^5-93 
of  the  compensation  act.    593. 

Slight  variance  in  the  perform- 
ance of  a  single  duty  is  not  a  bar 
to  recovery  for  accidental  death. 
153. 

Recovery  on  account  of  the 
death  of  an  employee  not  barred 
by  reason  of  the  fact  that  in  go- 
ing to  call  upon  a  customer  he 
rode  as  a  guest  in  an  automobile 
instead  of  using  the  horse  and 
delivery  wagon  provided  for  him. 
153. 

Delinquent  father  killed  during 
the  course  of  his  employment;  de- 
pendency of  minor  children  who 
were  receiving  no  support  from 
him;  partial  dependency  estab- 
lished.   171. 

Heat  stroke  an  injury  for  which 
compensation  can  be  claimed;  use 
of   intoxicating   liquor    by    dece- 
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dent;  separation  from  family  at 
intevals  not  a  bar  to  compensa- 
tion.   171. 

Right  of  appeal  from  an  award 
which  is  equivalent  to  a  rejec- 
tion; closing  a  case  by  the  com- 
mission constitutes  a  "final  or- 
der;"  commission   without   auth- 


ority to  pay  for  a  surgical  opera- 
tion to  relieve  trouble  due  to  a 
nutural  cause.    241. 

Where  settlement  has  been 
made  with  the  consent  of  the  pro- 
bate court,  that  court  is  without 
authority  to  withdraw  said  con- 
sent.   140. 
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